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RESUMEN: En el presente artículo el
autor explora los casos en que la Su-
prema Corte de Justicia de la Nación
de México ha resuelto casos derivados de 
la obligación internacional de los Esta-
dos de procesar violaciones a los dere-
chos humanos y crímenes internaciona- 
les. En par tic u lar se analizan los casos
González y Ca val lo en los que se fijó
postura en torno a la jurisdicción uni -
ver sal; la interpretación de la Conven-
ción Interamericana sobre Desaparición 
Forzada de Per so nas, en par tic u lar en
lo que corresponde a la declaración
interpretativa formulada por México en 
la que se le pretendía dar efectos pros-
pectivos al tratado y el caso Echeverría, 
por el que se pretendió procesar a este
ex presidente por genocidio, en amplia- 
ción de la Convención sobre Impres-
criptibilidad de Crímenes de Lesa Hu-
manidad y Crímenes de Guerra. Con
base en estos casos, se llega a la conclu- 
s ión de que la postura de la ju-
dicatura es ambivalente y poco clara.
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ABSTRACT: In this ar ti cle the au thor ex plores 
dif fer ent cases taken be fore the Su preme Court
of Mex ico, in which the duty to pros e cute hu -
man rights vi o la tions and in ter na tional crimes
are at its core. In par tic u lar, the González
and Ca val lo cases are an a lyzed, in these the
High Court es tab lished its po si tion re gard ing
the uni ver sal ju ris dic tion prin ci ple. The Court
also in ter preted the Interamerican Con ven tion
on Forced Dis ap pear ance, in par tic u lar Méxi-
co’s ex post facto dec la ra tion. In the Echeve-
rría Ap peal the Court had to deal with the
Con ven tion on the Non-Ap pli ca bil ity of Stat u -
tory Lim i ta tions to War Crimes and Crimes
against Hu man ity with re gard to the trial of
this for mer pres i dent for geno cide charges.
Based on these cases, the con clu sion is that the 
po si tion of the Su preme Court is am biv a lent.

Descriptors: duty to pros e cute, hu man
rights, Su preme Court.
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SUMARIO: I. Intro duc tion. II. Duty to pro se cu te hu man rights vio la tions.
III. Tla te lol co Case: the obli ga tion to pro se cu te (in ter na tio nal) cri mes. IV. The
Gon zá lez Case: a first ap proach to uni ver sal ju ris dic tion. V. Ca va llo Case:
the cu rrent ap proach to uni ver sal ju ris dic tion. VI. The Inter-Ame ri can Con -
ven tion of For ced Di sap pea ran ce of Per sons. VII. The Eche ve rría Appeal.

VIII. Con clu sion.

I. INTRODUCTION

Sev eral cases re gard ing In ter na tional Crim i nal Law have reached the
Su preme Court of Mex ico (SCM) in re cent years. The ob ject of this pa -
per is to eval u ate the ap proach taken by the coun try’s High Court in
com par i son to mod ern un der stand ings on this field and to ex pose those
not fa mil iar with these hold ings to their rea son ing.

The cho sen ap proach will look at cases that have been heard by
the SCM, re gard ing dis tinct and still con tro ver sial is sues in In ter na -
tional Crim i nal Law, which have a com mon theme: the duty to pros -
e cute hu man rights vi o la tions. This ob li ga tion can be very con tro ver -
sial, es pe cially re gard ing its ex act scope. There fore, in or der to
es tab lish an ob jec tive ba sis for com par i son, the SCM hold ings will be 
mea sured against the Amer i can Con ven tion on Hu man Rights
(ACHR) and its in ter pre ta tion by the Inter-Amer i can Court of Hu -
man Rights (Inter-Amer i can Court). Thus the first part of this ar ti cle
will es tab lish the Inter-Amer i can un der stand ing of this ob li ga tion.

The sec ond part of this pa per will con sider the cases in turn. The
first case to be ex am ined by the SCM will be the Tlatelolco Case in
which the First Cham ber or dered the Pros e cu tor’s Of fice to in ves ti -
gate the al leged mas sa cre that took place in Tlatelolco Plaza in 1968. 
Sec ondly, two cases in volv ing uni ver sal ju ris dic tion will be analised.
The González Case which is an early de ci sion of the First Cham ber
of the SCM in which uni ver sal ju ris dic tion prin ci ple was re cog nised
(al though not in the Mex i can le gal sys tem) as early as 1932. This is a 
pre ce dent of a more no to ri ous, and cer tainly more re cent de ci sion of
the SCM, the Ca val lo Case, where Miguel Ca val lo (an ar gen tine
army of fi cer) was ex tra dited to Spain on charges of geno cide, tor ture
and ter ror ism; where Spain based its ju ris dic tion on its na tional law
which im ple ments uni ver sal ju ris dic tion. Thirdly, the Forced Dis ap -
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pear ance Case where the SCM was called to in ter pret the Inter-Ame- 
ri can Con ven tion on Forced Dis ap pear ance of Per sons (ICFDP) re -
gard ing is sues of ret ro ac tiv ity and stat ute of lim i ta tions. Fourthly, the
Echeverría Ap peal which dealt on a con crete ap pli ca tion of these is -
sues will be ana lysed.

II. DUTY TO PROSECUTE HUMAN RIGHTS VIOLATIONS

In the case of those states party to the ACHR the ob li ga tion to
pros e cute hu man rights vi o la tions de rives from Ar ti cle 1(1), as in ter -
preted by the Inter-Amer i can Court. While the text of this pre cept
does not have any ob vi ous crim i nal con no ta tions, in Velásquez Ro -
dri guez the Inter-Amer i can Court stated that “States must pre vent,
in ves ti gate and pun ish any vi o la tion of the rights rec og nized by the
Con ven tion”.1

Any doubts as to the pros e cu to rial na ture of this dic tum have been
su per seded by more re cent cases where it has been clar i fied that
‘pun ish’ means crim i nal sanc tions.2 The lead ing case which dealt with 
this is sue is Bar rios Al tos, where the Inter-Amer i can Court looked at
the self-am nesty laws in Peru and de ter mined that they were meant
“to pre vent the in ves ti ga tion and pun ish ment of those re spon si ble for
se ri ous hu man rights vi o la tions such as tor ture, ex tra ju di cial, sum -
mary or ar bi trary ex e cu tion and forced dis ap pear ance, all of them
pro hib ited be cause they vi o late non-derogable rights rec og nized by
in ter na tional hu man rights law”.3 Con se quently, le gal ob sta cles of
this na ture are vi o la tions of the duty to pros e cute hu man rights vi o la -
tions.

In Trujillo Oroza, which dealt with the in abil ity of Bolivia to pros -
e cute for the forced dis ap pear ance of the vic tim, the Inter-Amer i can
Court re af firmed the need to com bat im pu nity for hu man rights vi o -
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1 Case Velásquez Rodríguez vs. Hon du ras. Judg ment of July 29, 1988. Se ries C.
No. 4, para.166.

2 See Werle, Gerhard, Prin ci ples of In ter na tional Crim i nal Law, Neth er lands, TMC
Asser Press, 2005, pp. 62 y 63. This has been af firmed by the Eu ro pean Court and
the UN Hu man Rights Com mit tee.

3 Case Bar rios-Al tos vs. Perú. Judg ment of March 14, 2001. Se ries C, No. 75,
para. 41.



la tions as a way to com ply with the ACHR.4 It is also im por tant to
note that the de ci sion emphasised that the ap pli ca tion of stat ute of
lim i ta tions was one of the rea sons why the crim i nal pro ceed ings had
been in ef fec tive.5

This prop o si tion would seem to be at odds with the Inter-Amer i -
can Con ven tion on Forced Dis ap pear ance of Per sons, which was ap -
plied in this case, since this treaty does not con tain an ab so lute bar
on stat utes of lim i ta tions for this crime. Ar ti cle VII does men tion that 
stat utes of lim i ta tion do not ap ply to this crime. How ever, in a sec -
ond para graph it men tions that “if there should be a norm of a fun -
da men tal char ac ter pre vent ing ap pli ca tion of the stip u la tion con -
tained in the pre vi ous para graph, the pe riod of lim i ta tion shall be
equal to that which ap plies to the grav est crime in the do mes tic laws
of the cor re spond ing State Party”.

This para graph was not con sid ered in the Inter-Amer i can Court’s
de ci sion, but should be taken into ac count in the over all scheme re -
gard ing the duty to pros e cute.

The mat ter of stat ute of lim i ta tions was also con sid ered in the
Bulacio Case, which dealt with the ex tra ju di cial ex e cu tion of the vic -
tim. The Inter-Amer i can Court’s dic tum men tioned that these na tional 
pro vi sions could be an ob sta cle for the im ple men ta tion of ob li ga tions
un der in ter na tional law and, con se quently, a vi o la tion of the pacta
sunt servanda prin ci ple. If stat ute of lim i ta tions con sti tutes an ob sta cle
for the com pli ance of the ACHR or the judg ments thereof, then the
hu man rights would be de void of ef fec tive pro tec tion.6

This over all duty to pros e cute was re af firmed in Almonacid
Arellano where it was found that the vic tim had been sub jected to an 
ex tra ju di cial ex e cu tion dur ing the first months of the Pinochet re -
gime, in the con text of a wide spread per se cu tion of po lit i cal op po -
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4 See Case Trujillo-Oroza vs. Bolivia. Rep a ra tions (Art. 63(1) Amer i can
Convenction on Hu man Rights). Judg ment of Feb ru ary 27, 2002. Se ries C, No. 92,
para. 101.

5 Ibi dem, para. 104.
6 See Case Bulacio vs. Ar gen tina. Judg ment of Sep tem ber 18, 2003. Se ries C, No.

100, para.117.



nents, in what was con sid ered a crime against hu man ity.7 While the
Inter-Amer i can Court lim ited its hold ing to the ques tion of am nes ties, 
it based its de ci sion on the Gen eral As sem bly’s prop o si tion that
crimes against hu man ity must be pros e cuted re gard less of the place
and time of com mis sion;8 a prop o si tion that could be in ter preted as
al low ing for uni ver sal ju ris dic tion in these cases.9 How ever, the ap pli -
ca bil ity of uni ver sal ju ris dic tion in these cases is still un clear since no
pro nounce ment on uni ver sal ju ris dic tion has of fi cially been made by
the Inter-Amer i can Court.10

In light of the above, the Inter-Amer i can Court has held that there 
is a gen eral duty to pros e cute hu man rights vi o la tions, such as forced 
dis ap pear ance, ex tra ju di cial ex e cu tions and tor ture, re gard less of the
pro ce dural ob sta cles such as stat ute of lim i ta tions. This ob li ga tion
seems to be lim ited to hu man rights vi o la tions which take place
within the ter ri tory of the State con cerned, de spite de dic tum in
Almonacid Arellano.11
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7 See Case Almonacid-Arellano et al. vs. Chile. Pre lim i nary ob jec tions, Mer its,
Rep a ra tions and Costs. Judg ment of Sep tem ber 26, 2006. Se ries C, No. 154,
para.104.

8 Ibi dem, para. 106.
9 Com pare Case Jorvic vs. Ger many, Ap pli ca tion, 17 July 2007, paras. 68 y 69.

Where the Eu ro pean Court of Hu man Rights up held the State’s law pro vid ing for
uni ver sal ju ris dic tion.

10 While no ma jor ity opin ion of the Inter-Amer i can Court has ex pressly up held the 
use of uni ver sal ju ris dic tion, it is a re cur ring theme in the in di vid ual votes of Judge A. 
A. Cançado Trindade; see Case Myrna Mack-Chang vs. Gua te mala. Judg ment of No -
vem ber 25, 2003. Se ries C, No. 101, para. 10 (Judge Cançado-Trindade Opin ion).
“Said ini tia tive has pro vided new im pe tus to the strug gle of the in ter na tional com mu -
nity against im pu nity, as a per se vi o la tion of hu man rights, by af firm ing and crys tal -
liz ing the in ter na tional crim i nal re spon si bil ity of the in di vid ual for said vi o la tions,
thus seek ing to pre vent fu ture crimes. Criminalization of grave vi o la tions of hu man
rights and of in ter na tional hu man i tar ian law has, in our time, been ex pressed in the
en shrine ment of the prin ci ple of uni ver sal ju ris dic tion” (Ci ta tions omit ted).

11 See Case Fairén Garbi y Solís Corrales vs. Hon du ras. Judment of March 15,
1989, Se ries C, No. 6, par. 161; see also Werle, Gerhard, op. cit., nota 2, p. 65. The
duty to pros e cute within the triad hu man rights-duty of pro tec tion-duty to pros e cute
ex tends to hu man rights within the bor ders of the State of com mis sion, since its sov -
er eignty ends there.



III. TLATELOLCO CASE: THE OBLIGATION TO PROSECUTE

(INTERNACIONAL) CRIMES

The case dealt with the com plaint filed by a group of peo ple who
par tic i pated in the 2 Oc to ber 1968 events in Tlatelolco Plaza, where
a group of sol diers fired upon stu dents who were pro test ing against a
se ries of hu man rights vi o la tions by the gov ern ment. The com plain -
ants con sid ered that the ac tions of the mil i tary al leg edly com mit ted
con sti tuted geno cide, kid nap ping and abuse of power.12 Since, the
com plaint was filed on 2 Oc to ber 1998, the pros e cu tors con sid ered
that the charges had to be dis missed be cause the stat ute of lim i ta tions 
on geno cide, which is the more se ri ous of the crimes al leged, had ex -
pired. Thus the SCM was called to de cide whether the Pros e cu tor’s
Of fice had a duty to in ves ti gate the al leged crimes.

Be fore solv ing this is sue it is rel e vant to note that the SCM did not 
have orig i nal ju ris dic tion to con sider this re view since it did not in -
volve the di rect in ter pre ta tion of the Po lit i cal Con sti tu tion of the
Mex i can United States (Con sti tu tion). How ever, be cause of its ‘in ter -
est and tran scen dence’ its ex traor di nary ju ris dic tion to hear ap peals
di rectly from fed eral trial courts was evoked based on the be lieve that 
the case “dealt with facts that have his tor i cal tran scen dence in the
con science of the Mex i can peo ple, this alone is rea son enough for
the First Cham ber of the Su preme Court to ex er cise its ex traor di nary 
ju ris dic tion to re solve this case”.13

The SCM did not con sider any as pects of In ter na tional Law or In -
ter na tional Crim i nal Law in its de ci sion, but the out come is rel e vant
to these is sues. It was noted that the stat ute of lim i ta tions var ies de -
pend ing on the crime. There fore, al though the charges were filed al -
leg ing spe cific crimes, it is the Pros e cu tor’s duty to in ves ti gate the
facts and to make a de ter mi na tion as to which crime (if any) will be
pros e cuted be fore con sid er ing whether the stat ute of lim i ta tions bars
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12 Amparo en Revisión 968/98, 30 Jan u ary 2002, First Cham ber, Resultando
Segundo (On file with au thor).

13 Ibi dem, considerando primero. “Hechos notorios respecto de los cuales han
tenido tal trascendencia histórica en la conciencia del pueblo mexicano, que
constituye razón suficiente, para que esta Primera Sala de la Suprema Corte de
Justicia de la Nación discrecionalmente ejerza la facultad de atracción y conozca del
asunto” (Au thor’s trans la tion).



pros e cu tion. Con se quently, the case should be fully in ves ti gated be -
fore a de ci sion is made.14

While the le gal as pects of the case did not in volve the de ter mi na -
tion of cer tain is sues such as the ap pli ca bil ity of the stat ute of lim i ta -
tions on crimes against hu man ity or geno cide, it was held that ev ery
crim i nal com plaint has to be fully in ves ti gated by the au thor i ties, es -
pe cially where in ter na tional crimes, such as geno cide, are al leged.

The SCM held that fol low ing ev ery com plaint there must be an
in ves ti ga tion, which may lead to pros e cu tion. It is im por tant to stress
that this case was heard be cause of the pos si bil ity that in ter na tional
crimes were com mit ted as ev i denced by the his tor i cal sig nif i cance
that was high lighted in the de ci sion. It is doubt ful that the SCM
would have heard the case if geno cide was not charged.

Con se quently, this case stands for the prop o si tion that his tor i cal
events which may lead to the pros e cu tion of in ter na tional crimes, like 
geno cide, have to be in ves ti gated (al though not nec es sar ily pros e -
cuted), re gard less of pro ce dural ob sta cles such as a stat ute of lim i ta -
tions. Thus, this de ci sion is com pat i ble with hu man right stan dards
and in ter na tional trea ties which pro vide for pros e cu tion of cer tain of -
fences. Con versely, this case could also be cited for the ar gu ment that 
crim i nal pros e cu tions are ac cept able mech a nisms to deal with past
events, thus un der min ing fact-find ing pro ce dures, such as truth com -
mis sions, which do not pro vide for crim i nal pros e cu tions.15

IV. THE GONZÁLEZ CASE: A FIRST APPROACH TO UNIVERSAL

JURISDICTION

The rec og ni tion of uni ver sal ju ris dic tion by the SCM is truly re -
mote. In 1932, the SCM con sid ered a case in which em bez zle ment
(abuso de confianza) charges were con firmed against a Mex i can cit i zen,
José Ramón González, al leg edly com mit ted against for eign ers and
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14 Ibi dem, considerando décimo primero. “Es cierto que la prescripción de la acción 
pe nal se extingue por el sim ple transcurso del tiempo, pero para que opere, debe en
primer lugar determinarse qué delito o delitos constituyen los hechos denunciados,
para lo cual, necesariamente debe iniciarse un procedimiento pe nal, mismo que
comienza con la apertura de la correspondiente averiguación previa”.

15 See Werle, Gerhard, op. cit., nota 2, pp. 65-70.



based on acts com mit ted abroad.16 Among the is sues the SCM had
to con sider whether the crime fell within the ju ris dic tion of the State
of Campeche or whether it was a fed eral crime, based on ar ti cle 6 of 
the Fed eral Pe nal Code which states that all crimes com mit ted with a 
for eign el e ment fall with the ju ris dic tion of the fed eral courts.

While the case did not re volve around any as pects linked to uni -
ver sal ju ris dic tion, the SCM felt it was nec es sary to give an over view
of the prin ci ples which reg u late the ju ris dic tion of States vis-à-vis
other States. Thus it gave brief def i ni tions of the ter ri to rial, ac tive
per son al ity, pas sive per son al ity and pro tec tive prin ci ples.17 How ever it 
also gave a def i ni tion of the uni ver sal ju ris dic tion prin ci ple:

Lastly, a prin ci ple in spired on a cos mo pol i tan crim i nal law, which has
a ten dency of been a sys tem of ab so lute jus tice, con sid ers pun ish able
those acts that are com mit ted in any place or against any per son, re -
gard less of who is the per son af fected, so long as the de lin quent has not 
been sen tenced else where or is found within the ter ri tory of the State
which can pun ish; this the ory has al ready been lim ited by leg is la tures,
by the rec og ni tion of im pu nity out side the rel e vant State, by only mak -
ing crim i nal those acts which are con sid ered so in the place where they 
were com mit ted.18

While the SCM clearly stated the uni ver sal ju ris dic tion prin ci ple is 
not part of Mex i can law.19 it did rec og nize its ex is tence in ac a demic
cir cles and in some for eign laws. How ever, it also men tioned that this 
prin ci ple is se verely lim ited by the non bis in idem prin ci ple, the pres -
ence of the ac cused in the ter ri tory of the State where the crime was
com mit ted and by a vari ant of the spec i fic ity prin ci ple, since the
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16 Amparo pe nal en revisión 3647/31, First Cham ber, 21 de julio de 1932 (On file
with au thor).

17 Ibi dem, considerando segundo.
18 Idem. “Por último, un sistema inspirado en el derecho pe nal cosmopolita, que

tiende a ser instrumento de justicia absoluta, considera punibles aquellos actos que han 
sido cometidos en cualquier lugar o por cualquier per sona, sea cual fuere el
propietario del bien jurídico atacado, con tal de que el delincuente no haya sido
castigado en el extranjero o se encuentre dentro del territorio del Estado que ejerza
la represión; dicha teoría ha sido limitada, en la mayor parte de las legislaciones por
el reconocimiento de la impunidad fuera de determinado Estado, de aquellos hechos
que no son delitos sino en el lugar donde fueron cometidos”.

19 Ibi dem, considerando tercero.



prin ci ple does not ap ply when the con duct is con sid ered a crime only 
in the ter ri tory of its com mis sion.

This case did not deal with hu man rights vi o la tions and it pro -
poses a very re stric tive view of that uni ver sal ju ris dic tion en tails. In
fact, the SCM went on to crit i cize this prin ci ple as too broad.20 How -
ever, these state ments in 1932 can be viewed as pro gres sive. This
case also deals with an other is sue which did not come to the fore -
front un til the Ca val lo Case.

V. CAVALLO CASE: THE CURRENT APPROACH

TO UNIVERSAL JURISDICTION

This case dealt with the ex tra di tion of Miguel Ca val lo, an ar gen -
tine navy of fi cer ac cused of geno cide, tor ture and ter ror ism in Spain,
re gard ing events that took place dur ing the mil i tary dic ta tor ship in
Ar gen tina,21 in a clear ex am ple of an ex tra di tion re quest in or der to
ex er cise uni ver sal ju ris dic tion.22 For the pur poses of In ter na tional
Crim i nal Law, the SCM made im por tant de ci sions re gard ing the
scope of the ex er cise of uni ver sal ju ris dic tion; which turned on two
di verse is sues: the prin ci ples of self-de ter mi na tion and non-in ter ven -
tion and the ju ris dic tion of the Span ish courts. Ad di tion ally, the
SCM also con sid ered the stat ute of lim i ta tions of all the crimes.
These is sues will be con sid ered in turn.

Ca val lo’s de fence ar gued that the Con ven tion on the Pre ven tion
and Pun ish ment of the Crime of Geno cide (Geno cide Con ven tion)
con tra vened the prin ci ples of self-de ter mi na tion and non-in ter ven tion, 
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20 Ibi dem, considerando segundo.
21 Amparo en revisión 140/2002, 10 de junio de 2003, Tri bu nal pleno, resultando

primero. Avail able at: www.scjn.gob.mx/asuntos/2003/CAVALLOENGROSE(X).doc.
22 Uni ver sal ju ris dic tion may be de fined as the pos si bil ity of ev ery state to pros e -

cute crimes of in ter na tional con cern. See Benavides, Luis, “The Uni ver sal Ju ris dic tion 
Prin ci ple: Na ture and Scope”, Anuario Mexicano de Derecho Internacional, vol. 1, 2001, p.
26; Relva, Hugo, “La jurisdicción estatal y los crímenes de derecho internacional”,
Revista Relaciones Internacionales, núm. 20, 2001, p. 3; Prince ton Uni ver sity Pro gram in
Law and Pub lic Af fairs, The Prince ton Prin ci ples on Uni ver sal Ju ris dic tion 28 (2001), prin ci -
ple 1.



which are in cluded in the Con sti tu tion,23 which in cor po rated them
from the United Na tions Char ter. Firstly, the SCM gave def i ni tions
of these prin ci ples. It con sid ered that self-de ter mi na tion “is the right of 
the peo ple to de cide for them selves which po lit i cal, eco nomic and so -
cial or ga ni za tion they wish to adopt”.24 On the other hand, non-in -
ter ven tion means “that no State shall in ter vene in the po lit i cal, eco -
nomic and so cial de ci sions of an other State, so that the right to
na tional sov er eignty of each State can be ex er cised”.25

Based on these def i ni tions, the Geno cide Con ven tion does not con -
tra vene any of these prin ci ples, since its only goal is to reach co op er -
a tion among states party in the pros e cu tion of this crime. This is ev i -
denced by Ar ti cles V, VI and VII of the con ven tion which re fer to
na tional law for the ap pli ca tion of the con ven tion, the es tab lish ment
of ter ri to rial ju ris dic tion and ex tra di tion. There fore, since the func -
tion of the Geno cide Con ven tion de pends on na tional law, there can
be no vi o la tion of the cited prin ci ples. More over, this in ter na tional
treaty es tab lishes a sys tem by which its im ple men ta tion has to be bal -
anced with the (con sti tu tional) re quire ments of each State, ac cord ing
to Ar ti cle V of the Geno cide Con ven tion.26
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23 See Po lit i cal Con sti tu tion of the Mex i can United States (Con sti tu tion), art. 89,
fracción X. Avail able at http://200.38.86.53/PortalSCJN/MediosPub/PublicacionesSCJN/
ConstitucionPolitica/ConstitucionPolitica.htm (For an Eng lish ver sion).

24 Amparo en revisión 140/2002, op. cit., nota 21, considerando décimo segundo.
“Dicho principio consiste en el derecho de los pueb los a disponer de sí mismos, de
manera interna para escoger la forma de gobierno que consideren conveniente y
de manera externa o internacional como el derecho de los pueb los para pertenecer al 
Estado que elijan, presentándose también de manera negativa, como el derecho de li -
bre determinación que tiene la población a la independencia, entendida como la
imposibilidad de ser canjeada o cedida en con tra de su voluntad, o de manera
positiva, como la facultad que tiene la población a separarse del Estado a que
pertenece, ya sea para incorporarse a otro o para formar un nuevo Estado”.

25 Idem. “El principio… de no intervención estriba en la no intervención de un
Estado sobre otros en las indicadas decisiones internas a fin de que pueda libremente
y de manera pacífica ejercer su derecho como nación soberana”.

26 Idem. “A virtud de dicha Convención se buscó la cooperación internacional para
la prevención y sanción del delito de genocidio sin limitarse la autodeterminación de
los pueb los, porque no se interfiere en las decisiones que éstos asuman sobre su
organización política interna, puesto que en el artículo V de la propia Convención, se 
pactó que las par tes contratantes se comprometían a adoptar con arreglo a sus
respectivas Constituciones, las medidas legislativas necesarias para asegurar la
aplicación de dicha Convención, mientras que en el VI se estableció que las per so nas 



It was par tic u larly im por tant to the SCM that the Geno cide Con -
ven tion was an in stru ment de signed to “pre vent and sanc tion what is
con sid ered the hei nous ac tiv ity that has caused great losses to hu man -
ity”. Con se quently, these for eign pol icy prin ci ples can not be ob sta cles 
for the fight against geno cide or any other in ter na tional crime, es pe -
cially those that in volve hu man rights vi o la tions.27

This ar gu ment is ex tremely im por tant be cause there are a great
num ber of in ter na tional trea ties that seek the col lab o ra tion of states
in the pros e cu tion of crimes such as tor ture and forced dis ap pear ance 
of per sons. There fore, these for eign pol icy prin ci ples, de spite the fact
that they have in ter na tional rec og ni tion, can not be an ob sta cle for
the im ple men ta tion of these trea ties. In other words, some flex i bil ity
has to be af forded when in ter na tional trea ties de signed to pros e cute
crimes which con cern the in ter na tional com mu nity are at odds with
these prin ci ples.

The other as pect that was chal lenged dealt with the ju ris dic tion of
the Span ish courts. Con sid er ing that uni ver sal ju ris dic tion was to be
ex er cised, the SCM had to make a hold ing on this is sue. In other
words, grant ing the ex tra di tion re quest would mean con sent ing to
Spain’s use of uni ver sal ju ris dic tion.

The SCM’s anal y sis started with the Con sti tu tion, which states
that, the le gal frame work for ex tra di tion is made up of the Con sti tu -
tion, ap pli ca ble in ter na tional trea ties and the Stat ute on In ter na tional 
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acusadas de genocidio o de uno cualquiera de los actos enumerados en el artículo III
serían juzgados por un tri bu nal competente del Estado en cuyo territorio el acto fue
cometido, o ante el Tri bu nal Internacional que fuese competente respecto a aquellas
de las par tes contratantes que hayan reconocido su jurisdicción, y en el artículo VII
se estableció que para los efectos de la extradición el genocidio y los otros actos
enumerados en el artículo III no serían considerados como delitos políticos,
comprometiéndose las par tes contratantes a conceder la extradición conforme a su
legislación y los tratados vigentes; normas con las cuales no se advierte que se afecte
en algún aspecto los principios internacionales de no intervención y
autodeterminación de los pueb los”.

27 Idem. “La Convención para la Prevención y la Sanción del Delito de Genocidio,
era un instrumento que buscaba la cooperación internacional para la prevención y
sanción de lo que se consideraba un flagelo odioso que ha inflingido grandes pérdidas 
a la humanidad, como lo era el delito internacional de genocidio cometido tanto en
tiempos de guerra como de paz, la misma no podía constituir un mecanismo que
limitara la autodeterminación de los pueb los ni tampoco interfiriere en las decisiones
que éstos asumieran sobre su organización política interna”.



Ex tra di tion. There fore, it was deem es sen tial to look into these le gal
norms to de ter mine if the Mex i can au thor i ties are obliged to evoke
the ju ris dic tion of the State that seeks ex tra di tion be fore grant ing it.

The SCM de cided that none of these le gal in stru ments pro vided
for such re quire ment. More over, in light of the prin ci ples of rec i proc -
ity and good faith among states, the ex tra dit ing State may trust that
the per son in volved will be tried be fore a com pe tent court. Ad di tion -
ally, it was ar gued that de ter min ing the ju ris dic tion of for eign courts,
is an un due in fringe ment on the sov er eignty of the state that seeks
pros e cu tion, be cause Mex i can courts would be ap ply ing for eign law,
which they are not per mit ted to do. More over, it is for the Span ish
courts to de ter mine if they have ju ris dic tion over the crimes al leged
once the trial starts, not within the con text of the ex tra di tion pro -
ceed ings.28

The SCM added that only Ar ti cle 10 of the Stat ute on In ter na -
tional Ex tra di tion men tions some thing re gard ing the ju ris dic tion of
for eign courts. It ba si cally re quires Mex ico to ask for as sur ances that
the per son to be ex tra dited will be judged be fore a com pe tent and
per ma nent tri bu nal and ac cord ing to due pro cess stan dards. There -
fore, it is not re quired to ques tion the ju ris dic tion of the ex tra dit ing
court, only an as sur ance that this tri bu nal will have ju ris dic tion. Con -
se quently, the ju ris dic tion of the Span ish courts was not con sid ered in 
the de ci sion.29

This rea son ing de facto al lows for the use of uni ver sal ju ris dic tion,
since the ju ris dic tional anal y sis (compétence de la compétence) is be yond
the scope of the ex tra di tion pro cess. Only if an emerg ing norm of in -
ter na tional law for bids the ex er cise of uni ver sal ju ris dic tion, the states 
agree in ex tra di tion trea ties (or pro to cols thereof) not to ex er cise it,
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28 Idem. “En el procedimiento de extradición a requerimiento de Estado extranjero, 
no es factible que las autoridades de México analicen la competencia del tri bu nal del
país requirente, ya que de lo contrario sería necesario realizar un análisis o estudio de 
la legislación interna del país requirente, a fin de determinar la legalidad o ilegalidad
de la determinación de competencia efectuada por el tri bu nal que emitió la
resolución ju di cial con base en la cual se pide la extradición, vulnerándose con ello
la soberanía del Estado requirente, porque se conculcaría la facultad de dicho tri bu -
nal para analizar esa cuestión cuando fuese oportuno en el proceso pe nal
correspondiente”.

29 Idem.



or the Stat ute on In ter na tional Ex tra di tion is mod i fied in the same
way, will there be an ob sta cle in grant ing ex tra di tion to a state that
wishes to ex er cise uni ver sal ju ris dic tion.

In con clu sion, the im por tance of this line of rea son ing is that states 
will have to look into their in di vid ual le gal frame works on ex tra di -
tion. If the ju ris dic tion of the re quest ing state need not be ana lysed
or if no pro hi bi tion on the use of uni ver sal ju ris dic tion is found, then 
the ex tra di tion can not be de nied on this ground. This ex tends to
crimes such as geno cide where the duty to pros e cute out side the bor -
ders is un der dis pute.30 Con versely, if a state ob jects on the use of
uni ver sal ju ris dic tion this should be stated in its le gal frame work, in -
clud ing its ex tra di tion trea ties.31

This de ci sion has an other im por tant con se quence. The lack of ob -
jec tions pre sented by Mex ico (not only based on this rul ing but also
on the grant of ex tra di tion by the Min is try of For eign Af fairs) can be 
in ter preted as im por tant in di cia that an evolv ing rule of in ter na tional
cus tom ary law al low ing for the ex er cise of uni ver sal ju ris dic tion is
start ing to form.32

On this point the po si tions of the Inter-Amer i can Court and the
SCM di verge. On one hand, the hu man rights tri bu nal has no clear
po si tion on the ex er cise of uni ver sal ju ris dic tion as a tool to pros e cute 
hu man rights vi o la tions. On the other hand, the SCM has cre ated a
mech a nism which al lows for its use on for eign soil and ar gu ably has
con trib uted in as cer tain ing that it forms part of cus tom ary in ter na -
tional law.

VI. THE INTER-AMERICAN CONVENTION OF FORCED

DISAPPEARANCE OF PERSONS

On this case, the gov ern ment of Mex ico City chal lenged the con -
sti tu tion al ity of the re serve and dec la ra tion that were added to the
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30 See Werle, Gerhard, op. cit., nota 2, p. 64.
31 But see Cassel, Douglas, “Jurisdicción uni ver sal pe nal”, Iter Criminis, México,

núm. 1, 2005, pp. 39 y 40. Ar gu ing that the im por tance of the de ci sion is only one of 
re sult not ju ris pru dence.

32 See Ratner, Ste ven and Abrams, Ja son S., Ac count abil ity for Hu man Rights Atroc i ties
in In ter na tional Law. Be yond the Nuremberg Leg acy, 2a. ed., Great Brit ain, Ox ford Uni ver -
sity Press, 2001, p. 168.



Inter-Amer i can Con ven tion of Forced Dis ap pear ance of Per sons
(ICFDP) by the Pres i dent and the Sen ate upon rat i fi ca tion. The re -
serve states that the ju ris dic tion of the mil i tary courts to try cases of
forced dis ap pear ance should not be ex cluded, since this ju ris dic tion is 
ex pressly al lowed by the Con sti tu tion.33 The SCM did not reach this
point be cause it found that Mex ico City did not have stand ing to
make this chal lenge.34

How ever, it did ana lyse the dec la ra tion, which states that the
ICFDP may not be ap plied ret ro ac tively, since this would be a vi o la -
tion of Ar ti cle 14 of the Con sti tu tion, which re cog nises the prin ci ple
of le gal ity which con tains an ex post facto clause. Mex ico City ar gued
that this was an ob sta cle on its crim i nal ju ris dic tion and abil ity to try 
this crime. This ar gu ment is based on the con sti tu tional dis tri bu tion
of pow ers be tween the fed eral and state courts, which give the states
pri mary ju ris dic tion over crim i nal mat ters.

The SCM ad mit ted that Mex ico’s dec la ra tion was de signed to give 
the ICFDP only pro spec tive ef fects. How ever, it de cided it was nec es -
sary to ana lyse the na ture of the crime in volved in re la tion to the
time of com mis sion; in other words, whether forced dis ap pear ance is
a con tin u ous crime or not. The rel e vance of this, rested on the fact
that if a case of forced dis ap pear ance was com mit ted prior to the
con ven tion’s en try into force, but con tin ued to be com mit ted af ter
the bar on the ju ris dic tion im posed on Mex ico City, the city’s courts
would still be able to pros e cute these cases.35

To as cer tain the na ture of the crime the SCM looked at Ar ti cle III 
of the ICDFP which ex pressly men tions that forced dis ap pear ance is
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33 Art. 13 of the Con sti tu tion of Mex ico in di cates that “mil i tary ju ris dic tion pre vails 
for crimes and faults against mil i tary dis ci pline; but un der no cause and for no cir -
cum stance may mil i tary courts ex tend their ju ris dic tion over per sons which are not
mem bers of the [a]rmed forces”. See Con sti tu tion, op. cit., nota 23.

34 See Controversia Constitucional 33/2004, 29 June 2004, Tri bu nal Pleno,
considerando séptimo (On file with the au thor). The SCM con sid ered that the scope
of the re serve, which only men tions that in cer tain cases forced dis ap pear ance of per -
sons may be tried be fore mil i tary courts, does not ex clude the crim i nal ju ris dic tion of
the courts of Mex ico City; there fore the re serve does not af fect its in ter ests.

35 Ibi dem, considerando oc tavo.



a con tin u ous crime and the le gal def i ni tions pro vided by the Fed eral
Pe nal Code to con firm this con clu sion.36

The Fed eral Pe nal Code de fines per ma nent crimes as those which
its “con sum ma tion takes place over a pe riod of time”.37

Thus it con cluded that the au thor i ties of Mex ico City could pros e -
cute cases of forced dis ap pear ance that take place af ter the ICDFP
en tered into force; those that were com mit ted be fore this date, but
con tin ued to be com mit ted af ter wards; but cases that took place be -
fore were en tirely barred.38 The SCM added that a case of forced
dis ap pear ance ceases to take place when the per son if found (al beit
death or alive).39

It should be noted that this de ci sion, taken by the SCM as ‘a
whole’ was based on a pre vi ous res o lu tion of the First Cham ber, in
an ex traor di nary ap peal where the de fen dants, who at the time were
mem bers of sev eral law en force ment agen cies, were charged with the
kid nap ping of a civil rights ac tiv ist in 1975. At the time, forced dis ap -
pear ance was not a crime, so the com plaint was filed for kid nap -
ping.40 In that case, the Cham ber reached a sim i lar con clu sion: kid -
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36 Idem.
37 Fed eral Pe nal Code, art. 7, fracc. II. “El delito es:… [p]ermanente o con tinuo,

cuando la consumación se prolonga en el tiempo” (Au thor’s trans la tion).
38 Controversia constitucional 33/2004, op. cit., nota 34. “Ahora bien, tomando en

consideración que conforme al principio de irretroactividad de la ley que se ha
explicado con anterioridad, las disposiciones contenidas en las leyes no se deben
aplicar hacia el pasado, afectando hechos realizados o consumados an tes de que
aquellas entren en vigor, es inconcuso que tratándose de delitos de consumación
instantánea la nueva ley no puede regir conductas o hechos de consumación an te rior, 
pues resultaría retroactiva, lo cual se encuentra prohibido constitucionalmente. En
cambio, sí debe aplicarse la nueva normatividad sin incurrir en el vicio apuntado, a
aquellos hechos constitutivos de delito con tinuo o permanente cuando aunque hayan
empezado a realizarse an tes de que aquella entrara en vigor, se continúen
cometiendo, esto es, se prolonguen después de su vigencia, en cuyo caso ésta resultará 
aplicable; tal es el caso del delito de desaparición forzada de per so nas que prevé la
Convención mencionada, cuya naturaleza es permanente o con tinua, porque se
consuma momento a momento du rante todo el tiempo que el sujeto pasivo se en-
cuentre desaparecido”.

39 Idem.
40 See Recurso de apelación extraordinaria 1/2003, 5 de noviembre de 2003,

Primera sala, resolutivo segundo (On file with au thor).



nap ping is a con tin u ous crime; there fore the stat ute of lim i ta tions
starts to run af ter the vic tim is freed.41

While the rea son ing be hind the af fir ma tion that forced dis ap pear -
ance of per sons is a con tin u ous crime has been up held by the
Inter-Amer i can Court,42 the de ci sion is con sis tent with the rule on
stat ute of lim i ta tions as ex pressed by the ICFDP, since this re gional
treaty only calls for lengthy timeframe.43 It is also in ter est ing to note
that this is also the case with re gard to the In ter na tional Con ven tion
for the Pro tec tion of All Per sons from En forced Dis ap pear ance which 
has been re cently rat i fied by Mex ico.44

VII. THE ECHEVERRÍA APPEAL

The First Cham ber of the SCM had the op por tu nity to ap ply its
cri te ria on stat ute of lim i ta tions in the fol low up to the Tlatelolco
Case where for mer Pres i dent Echeverría and mem bers of his re gime,
in clud ing the then ‘Min is ter of the In te rior’ Mario Augusto José
Moya y Palencia, were in dicted on charges of geno cide and other hu -
man rights vi o la tions, not only for this mas sa cre but also for crimes
that were com mit ted as a con se quence.45

This ex traor di nary ap peal be fore the SCM re sulted from a Fed eral 
Judge’s dec la ra tion that the stat ute of lim i ta tions had run out on
geno cide. The Pros e cu tor’s Of fice ap pealed this de ci sion, which
reached the SCM, which elected to use its ex traor di nary ju ris dic tion
again.46 De spite the fact that the SCM al lowed for the trial to move
on, it dis missed sev eral ar gu ments from the Pros e cu tor’s Of fice that
are worth men tion ing.

Firstly, the First Cham ber re fused to ap ply the Con ven tion on the
Non-Ap pli ca bil ity of Stat u tory Lim i ta tions to War Crimes and
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41 Ibi dem, considerando oc tavo.
42 See Case Blake vs. Gua te mala. Judg ment of July 2, 1996. Se ries C, No. 27,

para. 39.
43 In ter na tional Con ven tion for the Pro tec tion of All Per sons from En forced Dis ap -

pear ance, E/CN.4/2005/WG.22/WP.1/Rev.4 (2005), (ICPPED), Art. VII.
44 ICPPED, Art. 8. This treaty was rat i fied on 18 March 2008.
45 See Recurso de apelación 1/2004-PS, 15 de junio de 2005, Primera sala,

resultando primero (On file with au thor).
46 Ibi dem, resultando cuarto.



Crimes against Hu man ity ret ro ac tively. The main ar gu ment of the
SCM was that there is a bal ance of in ter ests at stake. On one hand,
there is the in ter est of the in ter na tional com mu nity to pros e cute with -
out any le gal ob sta cles war crimes and crimes against hu man ity. On
the other hand, the need to re spect in di vid ual free doms, such as
those en sured by the Con sti tu tion and in par tic u lar the se cu rity of
the per son through the en force ment of the non-ret ro ac tiv ity of the
stat ute of lim i ta tions.47 In this con text the SCM ar gued that sac ri fic -
ing in di vid ual free doms in fa vour of a de fuse pro tec tion on race, na -
tion or any other ‘per son al ised en tity’ is dan ger ous and can lead to
to tal i tar ian rule, which is ex actly what these in ter na tional norms are
try ing to avoid.48

Sec ondly, the SCM also re fused to de ter mine that the Pros e cu tor’s 
Of fice un der the Echeverría re gime was not an in de pend ent and im -
par tial in sti tu tion to try the Pres i dent and the Min is ter of the In te -
rior, since the Pros e cu tor was sub or di nate to the Pres i dent, thus no
fea si ble pros e cu tion could take place at that time.49 The SCM ar gu -
ing solely on a con sti tu tional ba sis sus tained that the Pros e cu tor’s Of -
fice is the only in sti tu tion that may ini ti ate crim i nal tri als; there fore it 
could have done this with out in ter fer ence from the ex ec u tive, since at 
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47 But see Corcuera, San ti ago, “Los efectos de la ratificación por México de la
Convención sobre la Imprescriptibilidad de los Crímenes de Guerra y de los
Crímenes de Lesa Humanidad”, in García Ramírez, Sergio et al. (eds.), La reforma a la
justicia pe nal. Quintas Jornadas sobre Justicia Pe nal, México, UNAM, 2003, p. 75. Re fus ing 
to ap ply the con ven tion ret ro ac tively would be con trary to its ob ject and pur pose.

48 Recurso de apelación 1/2004-PS, op. cit., nota 45, considerando séptimo. “El
gran peligro que implica el sacrificar los derechos individuales frente a una
pretendida existencia de derechos de la humanidad, la raza, la nación u otra entidad
personificada, difusa y totalizadora de este tipo, es el reproducir la mecánica de
argumentación totalitaria frente a la cual estos derechos sirven como defensa; y hacer 
a un lado la legalidad positiva por una pretendida ‘legalidad su pe rior’ que encarna a
la justicia o algún otro valor que un juzgador considere relevante en un momento
determinado. Los argumentos totalitarios han seguido esta mecánica de argumen-
tación y los resultados han sido siempre nefastos para la humanidad que pretenden
proteger y que utilizan como fundamento”. But see “Corte Suprema de la Nación
Ar gen tina. Recurso de hecho en la causa Arancibia Clavel, Enrique Lautaro
s/Homicidio calificado y asociación ilícita y otros”, Judg ment of Au gust 24, 2004, in
Diálogo Jurisprudencial, México, núm. 1, 2006, p. 23. The Argentinian Su preme Court
has con sid ered that the in ter ests of the in ter na tional com mu nity over ride in di vid ual
rights such as those de rived from the im ple men ta tion of stat ute of lim i ta tions.

49 See Ratner, Gerhard, op. cit., nota 2, pp. 144 y 145.



the time the al leged crime took place the de ci sions to in dict were not 
reviewable by con sti tu tional man date.50

The SCM side stepped the is sue, since chal lenge im plied a de facto
as sess ment of the ex ec u tive’s pow ers not a de iure anal y sis which ev i -
dently pre vailed. The SCM ac knowl edged this and de fended its po si -
tion by stat ing fur ther that the stat ute of lim i ta tions as set out in the
Fed eral Pe nal Code de pends of a le gal anal y sis of the crime and
the time tran spired since its com mis sion; thus no study of the par tic u -
lar cir cum stances is nec es sary. Any thing else, it ar gued, would be
‘dog matic af fir ma tions’.51

The SCM did reach the con clu sion that pro ceed ings could con -
tinue based on the fact that the Con sti tu tion ex pressly men tions that,
ab sent an im peach ment, “[t]he terms of the stat ute of lim i ta tions
shall be in ter rupted while the pub lic of fi cer holds any of the of fices
re ferred un der Ar ti cle 111”.52 which in cludes the Pres i dent and the
Min is ter of the In te rior. How ever, this pro vi sion was added in 1982,
thus the SCM had to ar gue why this norm could be ap plied ret ro ac -
tively. The ar gu ment is based on two pre mises: firstly, the Con sti tu -
tion must be in ter preted as a whole and, sec ondly, un less oth er wise
pro vided all con sti tu tional amend ments must be ap plied ret ro ac tively. 
There fore, the pro hi bi tion against ex post facto ap pli ca tion of crim i nal
norms finds an ex cep tion in the Con sti tu tion it self, which is con -
firmed by the im plicit de sire of the par tic i pants in the re form to have 
that pro vi sion ap ply to past events.53

Con se quently, the for mer Pres i dent and the Min is ter of the In te -
rior, had to be im peached for a pros e cu tion to take place, but since
this did not hap pen, the stat ute of lim i ta tions was sus pended for the
time that they re mained in of fice, so it started to run in 1976 when
they both left of fice. As a re sult, the 30 year stat ute of lim i ta tions for
geno cide had not run out.54
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50 Recurso de apelación 1/2004-PS, op. cit., nota 45, considerando séptimo.
51 Idem.
52 See Con sti tu tion, op. cit., nota 23, art. 114, par. 2. For its part, art. 111 es tab -

lishes among oth ers things, the pub lic of fi cers who can be pros e cuted.
53 Recurso de apelación 1/2004-PS, op. cit., nota 45.
54 Ibi dem, considerando oc tavo.



This hold ing is based on an in ter est ing prop o si tion, which is that
in di vid ual rights should su per sede the in ter ests of the in ter na tional
com mu nity to pros e cute in ter na tional crimes or hu man rights vi o la -
tions. Thus the prin ci ple of non-ret ro ac tiv ity was fa voured over the
non-ap pli ca bil ity of the stat ute of lim i ta tions.55 How ever, this line of
rea son ing con tra venes cur rent un der stand ings of the duty to pros e -
cute, which have few if any lim its re cog nised in In ter na tional Crim i -
nal Law.56

More over, the SCM did not tackle the is sue whether the Con ven -
tion on the Non-Ap pli ca bil ity of Stat u tory Lim i ta tions to War Crimes 
and Crimes against Hu man ity could be ap plied as part of in ter na -
tional cus tom ary law. In a pre vi ous case (not in volv ing hu man rights
is sues) the SCM stated that ev ery gov ern ment agency is bound by in -
ter na tional cus tom ary law,57 de spite the fact that the Mex i can Con sti -
tu tion does not ex pressly men tion this as a source of law.58

If the SCM had fol lowed its own pre ce dent it would have had to
look into whether this in ter na tional treaty had be come part of in ter -
na tional cus tom ary law and whether this took place be fore the al -
leged acts were com mit ted (it would not be nec es sary to es tab lish a
pre cise date). Thus it left this ques tion was left un re solved.

On this mat ter there are also wide and di verg ing views be tween
the Inter-Amer i can Court and the SCM. The re gional tri bu nal seems 
to fa vour pros e cu tions free from le gal ob sta cles such as am nes ties and 
stat utes of lim i ta tion. Trujillo Oroza and Almonacid Arellano stand
for this prop o si tion. Con versely, the SCM would up hold in di vid ual
rights over the in ter ests of the in ter na tional com mu nity, es pe cially re -
gard ing crim i nal pros e cu tions.
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55 See Cassese, An to nio, In ter na tional Crim i nal Law, New York, Ox ford Uni ver sity
Press, 2003, p. 319. The ap pro pri ate in ter pre ta tion seems to be that the non-ap pli ca -
tion of Stat ute of Lim i ta tions is only man da tory for geno cide, crimes against hu man -
ity and tor ture.

56 Ibi dem, pp. 312-321. Other pos si ble ob sta cles are am nes ties, the ne bis in idem
prin ci ple and im mu ni ties.

57 See Controversia constitucional 5/2001.
58 Ar ti cle 133 of the Mex i can Con sti tu tion only men tions in ter na tional trea ties as

part of the “Su preme Law of the Un ion”, ex clud ing all other sources of in ter na tional
law, such as cus tom ary law.



VIII. CONCLUSION

The scope of ju ris pru den tial de vel op ments in the SCM on hu man
rights vi o la tions is am biv a lent. On one hand, it has pushed the lim its
of uni ver sal ju ris dic tion. First by ac tu ally re cog nis ing its ex is tence
even be fore World War II, then by im ple ment ing a “don’t ask don’t
tell” with re gard to to ward the ju ris dic tion of a re quest ing State, it
opened the door for a broad ap pli ca tion of ex tra ter ri to rial prin ci ples,
such as uni ver sal ity.

This in turn is also an ironic po si tion be cause in both cases in volv -
ing uni ver sal ju ris dic tion ana lysed, the SCM seems com fort able with
other coun tries ex er cis ing the ju ris dic tional pol icy, but from the dis -
cus sion it is clear that they would not al low it if Mex ico were to use
it, ab sent clear con gres sio nal in tent.

In any event the Tlatelolco Case would seem to sug gest that
crimes, es pe cially in ter na tional crimes which con sti tute hu man rights
vi o la tions, such as geno cide when com mit ted in Mex ico have to be in -
ves ti gated and if charges are con firmed, they must be pros e cuted.
This po si tion may be at odds with the Almonacid Arellano rea son ing, 
al though it is not en tirely clear whether crimes in volv ing hu man
rights vi o la tions are sub ject to uni ver sal ju ris dic tion. There fore, it
can not be con vinc ingly ar gued that there is a dis crep ancy be tween
both Courts on this is sue.

How ever, the SCM has also been very rigid in its ap pli ca tion of
crim i nal law prin ci ples such as non-ret ro ac tiv ity and stat ute of lim i ta -
tions. Sev eral cases deal with stat utes of lim i ta tions, which is a thorny 
is sue even at the in ter na tional level. While the Inter-Amer i can Court
has cited this as an ob sta cle for the pros e cu tion of hu man rights vi o -
la tions, since it is a way to avoid the duty to pros e cute, this prop o si -
tion is not af firmed in in di vid ual trea ties: the ICFDP does not cre ate
an ob li ga tion to with draw all stat utes of lim i ta tions for the crime of
forced dis ap pear ance, merely stat ing that the timeframe must be
lengthy. Thus it would seem that only those crimes con sid ered in the
Con ven tion on the Non-Ap pli ca bil ity of Stat u tory Lim i ta tions to War 
Crimes and Crimes against Hu man ity are sub ject to this ob li ga tion.

The SCM would seem to con cur with this prop o si tion as ev i -
denced by the Echeverría Ap peal, in which a read ing of the im peach -
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ment clause of the Con sti tu tion was a way to sus pend the stat ute of
lim i ta tions, which would amount to a lengthy timeframe.

In ev ery case, the po si tion of the SCM is firmly fixed on the let ter
of the Con sti tu tion, from which the SCM will rarely di vert, even in
ex traor di nary ap peals when it does not act as a con sti tu tional court.

At a min i mum, the prop o si tions that there is a duty to pros e cute
in ter na tional crimes and hu man rights abuses and that for eign courts
may use of uni ver sal ju ris dic tion, even for geno cide, ab sent a le gal
pro hi bi tion, are im por tant con tri bu tions to the de vel op ment of these
prin ci ples, or at a min i mum add to the no tion that these are rules
un der in ter na tional cus tom ary law.
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