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			Resumen: Este artículo trata de discutir el estatus legal de las corporaciones transnacionales (TNC) desde el punto de vista del derecho internacional (DI). El trabajo se centra en dos aspectos del problema propuesto. Primero, se presentan los diferentes vínculos existentes entre la idea de la subjetividad jurídica internacional y la personalidad jurídica internacional, tomando como punto de partida la dicotomía sujeto-objeto. Segundo, se discute si las TNC pueden o no cumplir el criterio del caso Bernadotte y la doctrina tradicional del DI. Este artículo concluye que las TNC son de facto sujetos del DI, argumentando que estas entidades son capaces de tener derechos y obligaciones bajo el DI; participar en el proceso legislativo y en la resolución de disputas internacionales.
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			Abstract: This article tries to discuss the legal status of transnational corporations (TNC) under international law (IL). The work focuses on two developments of the proposed problem. First, it presents the different links made between the idea of international legal subjectivity and international legal personality, taking as its starting point the subject-object dichotomy. Second, discusses whether the TNC are able or not to meet the criteria of Bernadotte Case and of the traditional doctrine of IL. This article concludes that the TNC are de facto subjects of IL, arguing that these entities are able to have rights and obligations under IL; participate in the law-making process and in international dispute resolution.
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			Résumé: Cet article prétend discuter du status légal des firmes transnationales (FTN) dans le droit international public (DIP). Le travail est centré sur deux volets issus du problème proposé. Premièrement, ce sont présentés les différents liens entre l’idée de la subjectivité juridique internationale et de la personnalité juridique internationale, ayant comme point de départ la dichotomie sujet-objet. Deuxièmement, c’est l’objet de discussion, si les FTN sont capables ou pas de satisfaire aux critères de l’affaire Bernadotte et de la doctrine traditionnelle du DIP. Cet article conclut que les FTN sont des sujets de facto, en argumentant que ces entités sont capables d’avoir des droits et des obligations dans le droit international; de participer au processus de création de la norme et à la résolution des différends internationaux.
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			I. Introduction

			Transnational corporations (TNC) rule the world in terms of business and economic power, some are even more powerful than many states.3 The increasing participation of TNC as economic and political actors of the “global community”4 raised questions regarding their legal status under international law (IL) and their role on the promotion and protection of human rights and the environment. This paper’s primary concern is to discuss if transnational corporations can be classified as “subjects” of international law.

			In order to answer this question, two interconnected issues will be addressed. First, present and discuss the different links made between international legal subjectivity and international legal personality using the subject-object dichotomy as a starting point. The main idea of subject-object dichotomy is that an international treaty can create direct rights and obligations for subjects of IL but only indirectly to objects of law. Second, discuss whether or not transnational corporations are capable of fulfilling the criteria of International Court of Justice Reparation for Injuries (Bernadotte Case) Advisory Opinion, and from traditional international law doctrine in order to be considered as subjects of IL. Reading the Bernadotte Case, two criteria can be found: (a) the capacity of bearing rights and duties under IL and (b) the capacity of bringing international claims. The traditional international law doctrine, based on a state-centric approach, considers two additional criteria: (a) the capacity to make international treaties on international level and (b) the possession of immunities and privileges from national jurisdictions. In this study, only the first three will be addressed, since the last one is clearly not applicable to TCN.

			This paper concludes that different subjects may have different sets of rights and obligations under IL and only states can fulfill all capacities associated to international legal personality. Still, this does not mean that there are no other subjects of IL. On the contrary, it only confirms that the traditional IL approach is obsolete and poorly prepared to deal with the changes occurring among international community.

			Although transnational corporations fulfill both criteria in Bernadotte Case and some of the traditional IL, they are not recognized as subjects. Therefore, TNC are de facto subjects of international law. Another conclusion is that “subject of international law” status is achieved by recognition. It depends on the political will of states and they have no interest in recognizing TNC as subjects. Additionally, transnational corporations have no desire for this recognition as it would officially imply direct international obligations in IL.

			In reality, the whole notion of “subjects” and “objects” has no functional purpose and it is more useful and helpful to focus on the fact that transnational corporations are “participants” rather than subjects of the international society. As participants, it is important to establish what kind of rights and duties they may have under international law and how responsibility and/or accountability can be drawn to them.

			II. International Legal Personality
and the Subject-Object Dichotomy

			1. Sovereign States as Sole Subjects of International Law and the Capacities Associated to the International Legal Personality

			What does it mean to be a subject of international law? For many years now, International scholars have been addressing this question without successfully giving it a clear answer. It is undeniable that the theme is part of the fundamentals of International legal system, and the discussion is relevant.

			The aim of this section is to describe the classical theory and how it relates to the issue of legal subjects. This short presentation intends to provide a background for the next topic, which will try to apply the modern theories of IL to TNC case.

			According to Brownlie, “a subject of the law is an entity capable of possessing international rights and duties and having the capacity to maintain its rights by bringing international claims”.5

			Brownlie’s definition was inspired by the Reparation for Injuries Suffered in the Service of the United Nations Case of 1949 (Reparation for Injuries Case or simply Bernadotte Case), an advisory opinion issued by the International Court of Justice (ICJ).6 The author considers this definition circular because it depends on the existence of a legal person. In other words, it recognizes the capacity to act of an entity that is already capable of acting at the international level.7 Thus, an entity capable of bearing rights and duties and bringing international claims is a legal person under IL.8 Logically, if at any point corporations were treated as persons, “we can imply additional rights and obligations because they already have some”,9 unfortunately, that is not yet the case of  TNC.

			The Bernadotte Case links being a subject of international law with the idea of international legal personality.10 Legal personality is connected to “the extent to which an entity is recognized by a legal system as having rights and responsibilities”.11 Accordingly, in order to have the legal status of subject of International Law an entity must fulfill, if not all, at least some of the four capacities associated with the international legal personality. The four capacities are: (a) the capacity to make claims regarding breaches of International Law; (b) the capacity of bearing rights and obligations under IL; (c) the enjoyment of privileges and immunities from national jurisdictions; and (d) the capacity to make treaties and agreements on the international legal order.12 The first two criteria are both presented by ICJ in Bernadotte Case and traditional IL doctrine with the other two.

			In traditional International Law, only states have international legal personality. The French jurist Henri Bonfils proclaims in his International law manual that states are the sole subjects of international law because they are the only member of international community.13 Oppenheim adopts this classical state-centric approach and asserts:

			Since the Law of Nations is based on the common consent of individual States, and not of individual human beings, States solely and exclusively are the subjects of International Law. This means that the Law of Nations is a law for the international conduct of States, and not their citizens… In contradistinction to Sovereign States which are real, there are also apparent, but not real, International persons – namely, Confederation of States, insurgents recognized as belligerent Power in a civil war and the Holy See. All these are not, as will be seen, real subjects of International Law, but in some points, are treated as though they were International Persons, without becoming thereby members of the Family of Nations. It must be especially mentioned that the character of a subject of the Law of the Nations and of an International Person can be attributed neither to monarchs, diplomatic envoys, and private individuals, nor to chartered companies, nations or races after the loss of their state (as for instance the Jews or the Poles), and organized wandering tribes.14

			Other jurists, such as Hans Kelsen15 and Karl Heinrich Triepel16 also addressed the issue. Although Kelsen and Triepel recognize only states as subjects of IL, they envisage that new legal and political developments may confer legal personality to other actors of the international community.

			According to the subject-object dichotomy, especially embraced by the positivist school of international law,17 from West to East,18 an entity is subject of law if it can directly participate in the law-making process, if it is capable of directly bringing international claims and if it’s able of bearing rights and obligations under IL, while objects of law are the beneficiaries of legal rules.

			The formalism adopted by positivists ignored the influence of economic and social phenomena in international law,19 not being able to see that other entities were capable of directly influence and participate in the legal order. Therefore, an international treaty can create direct rights and obligations for subjects of IL but not to objects of law. In other words, a treaty can create legal rules addressing the objects of IL,20 but the implementation of any right or duty declared in the treaty will depend on the creation of national law by a state, as the treaty law can only affect objects of law indirectly.

			The doctrine of international “subjectivity”21 is based on the binary opposition of subject versus object of law. This binary opposition has become part of the definition of legal personality and is still considered by several authors, such as Julian Ku,22 James Crawford, and Christopher Greenwood.23 Clearly, the subject-object dichotomy is based on a state-centric approach, since it presents all the capacities that only states possess. Furthermore, International Law was not, in principle, thought to address transnational corporations as subjects, but solely as objects. This rule approach has at least four important aspects:

			The possession of rights, duties and powers is relevant for the question of legal status and for legal personality, and may even be regarded as the same thing as legal personality. States are the only international legal persons that possess the full range of rights, duties and capacities, and are the only entities that are capable of enjoying such possession under international law as we know it today. States can create new, “imperfect”, subjects of international law. All non-state international legal persons derive their legal personality from states.24

			Under this view of international law, it is clear that states can create it and change it as they like. States are also responsible to confer legal status to non-state actors or even create new international legal persons. This is supported by the Reparation for Injuries Case.25 Although transnational corporations are considered objects in this traditional dichotomy, they are not as passive as this model may suggest. Today, their participation in international society is undeniable and greater recognition of their role and contributions are being discussed by the doctrine.26 Plus, the international community evolved to recognize other subjects and actors with different capacities which puts in check this obsolete approach.

			2. New Subjects of International Law in the Twenty-First Century

			Who are the subjects of international law? Until the end of the World War II, international theory had no doubt that sovereign states were the only subjects of IL. Since then, a growing trend occurred including other entities, such as international organizations, individuals, belligerents,27 national liberation movements and certain sui generis28 or state-like entities,29 as new subjects of international law.

			The Reparation for Injuries Case was the breaking point for the recognition of other entities as subjects of IL. The ICJ recognized United Nations, and therefore, international organizations30 in general as subjects of IL, are directly capable of possessing rights and obligations and bringing claims to International Courts.31

			According to the Bernadotte Case “the subjects of law in any legal system are not necessarily identical in their nature or in the extent of their rights, and their nature depends upon the needs of the community”. Therefore, in order to be considered a subject of international law, it is not mandatory to fulfill all the three capacities, since subjects of law have different nature and participations in any legal system, that is not different under international legal system. For instance, individuals are not capable of signing and ratifying international treaties. Nevertheless, today they are considered subjects of IL because they can make claims in respect of breaches of International Human Rights Law (IHRL) and face trials at International Criminal Courts.

			The Court’s approach confirmed that traditional international law system, wrought to regulate sovereign states and their necessities is not yet equipped to properly address transnational corporations and other new actors of the international society.32 In other words, the Advisory Opinion exposed how international law is constantly changing. Each new subject of IL has its own characters and means to acquire rights and obligations. To admit the existence of new subjects of international law, so different from each other, is to indirectly admit that the traditional subject-object approach is inadequate to address all the new phenomena in the global community and international legal order.

			In order to avoid the stagnation and promote IL development it is necessary to recognize these new subjects. In this regard, Alejandro Rodríguez Carrión asserts:

			Regarding the subjects of international law, it could occur the same: two major categories of subjects (States and Organizations) and a broad spectrum of subjects that match poorly with previous ones requires an umbrella which introduce a set of entities that are no more than the expression of the movement of international society and its legal system.33

			In sum, regardless of accepting TCN as such, they are present in the international community and are actively participating in the promotion or violation of human rights, in the international and national economic development or even in the protection or destruction of the environment.34

			III. Transnational Corporations’ Capacities
and their Participation in International Community

			1. Transnational Corporations as Prominent de facto 
Subjects of International Community

			How about transnational corporations? What are their capacities according to Bernadotte Case and traditional international law? In the current and still predominant view, especially among European scholars, such as Crawford and Greenwood,35 transnational corporations have none. As defended by this doctrinaire view, TNC have some degree of influence and participation in the international community, however, that is not enough to attain subjects of IL status.

			Dinh, Daillier and Pellet are cautious in their analysis of TCN under IL. The authors argue that private persons legal personality and capacity, which includes TNC, are established by the national legal order and States are silent on that matter.36 Still, Dinh, Daillier and Pellet consider that international criminal responsibility is a way to consider private persons as subjects of IL.37

			Carrión also shows caution on his reasoning on the subject matter. The Spanish author considers TCN as:

			Economic production and marketing units whose scope of activity is not limited by national boundaries. Their discipline and centralized control, along with the possibility of huge amounts of resources, make them real actors of international life. Their legal status, however, is virtually nonexistent internationally. The need to control their activities, policy and unrivaled economic capability for many States has encouraged the claim to regulate and control, resulting in a multiplicity of projects, always abortive, especially in political and economic reality that liberalization aimed more at deregulation. In any case, none of the attempts has contemplated the possibility of granting international subjectivity to transnational corporations.38

			Therefore, Carrión recognizes the important role and participation of TCN in international life and the need to control their activities. He also admits that there is no interest among states or even among TCN to officially confirm the subjectivity status under IL.

			Touscoz defends transnational enterprises subjectivity:

			Anyway, the TNC are not only actors of the utmost importance in international society but also subjects of international law. They relate with other subjects of international law and above all States, resort to all the dispute settlement arrangements that exist in international law, powerfully contributing to their creation and application.39

			Indeed, Touscoz presents two compelling arguments regarding TCN, but Alvarez goes further and states:

			While the casebook devotes only a few pages to the status of corporations under international law, what it tells its readers is choice, namely that: corporations, at least since the Dutch East India Company, have long been major international law actors and have exerted considerable influence in the making of rules governing trade, investment, antitrust, intellectual property, and telecommunications; are indirect claimants in the World Trade Organization (WTO) dispute settlement system and direct claimants in investor-state arbitration; have long participated in “governmental” teams before international organizations forums; have had direct voting rights in the International Labor Organization; have played standard-setting roles in other organizations like the International Telecommunications Union; have been the de facto subjects of a large number of treaties dealing with everything from labor law to environmental protection; have been the direct subject of Security Council decisions, including its sanctions regimes; and, of course, have been the subject of or participated in fashioning substantial “soft law” regulatory efforts, such as codes of conduct. The intended message is clear: Since corporations make and enforce law, only a formalist blind to reality would deny that they are “persons” or “subjects” of international law.40

			We are inclined to agree with Alvarez. There is nothing in IL that wouldn’t allow corporations to be officially considered as subject of international law except for a “formalist blind”. Certainly, it’s possible to consider that TCN would be potentially capable of facing trial for violations of International Criminal Law,41 or could be considered “steering subjects”42 of International Economic Law and International Investment Law due to their intense participation on WTO43 and dispute settlement mechanisms in International Investment Law (IIL).44 Considering the roles played by transnational corporations in global community it’s imperative to verify whether or not they have any of the capacities associated to international legal personality.

			A. The Capacity to Make Claims Regarding any Violations
of International Law

			Do Transnational corporations have locus standi to complain on international instances under treaty law? International Human Rights Law (IHRL), the jurisprudence of the European Court of Human Rights and International Investment Law (IIL) may have the answer to this question.

			Article 34 of the European Convention on Human Rights (ECHR) states that individual applications will be received by the European Court of Human Rights from “any person, non-governmental organization or group of individuals claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in the Convention or the Protocols”.45 However, first the Court must analyze if the admissibility criteria of article 35 of the ECHR were fulfilled. Among the criteria, one of the most important is the exhaustion of all domestic remedies in accordance to the general recognized rules of international law.46

			Transnational Corporations are included among non-governmental organization and, as legal persons, are entitled to make individual applications. In the European Court of Human Rights, when companies are victims, in some circumstances, they are the only ones who can make the application.47 In the Case of Agrotexim and Others v. Greece of 24 of October 1995 the Court said:

			The Court considers that the piercing of the “corporate veil” or the disregarding of a company’s legal personality will be justified only in exceptional circumstances, in particular where it is clearly established that it is impossible for the company to apply to the Convention institutions through the organs set up under its articles of incorporation or —in the event of liquidation— through its liquidators.48

			The Court made clear in its jurisprudence49 that corporations are included among non-governmental organizations, for the effects of article 34 of the ECHR, and therefore, have capacity to bring actions as victims directly to the Court. This recognition implies another, the Court considers that corporations have acquired rights in international treaties, including the European Convention on Human Rights.50

			Nevertheless, the Court’s interpretation of article 34 of ECHR accepting corporations as individual applicants and beneficiaries of human rights has not escaped criticism. Muijsenbergh and Rezai point out that:

			The criticism ranges from conceptual incompatibilities (human rights can only be extended to human beings and not to corporations), to practical horror scenarios (the Court will be flooded by a tsunami of corporate applicants), to quid pro quo assertions (if companies refuse to accept human rights obligations, they should not be able to benefit from their protection). With a focus on the Convention and its drafting, these points of criticism can be countered with relative ease. For one, as we have seen, the drafters of the Convention never intended to exclude corporations from the conceptual cover of the established human rights. Critics also tend to negate the fact that the Court operates selectively in its inclusion of corporate complaints under the various Convention provisions.51

			Although, the idea of corporations possessing human rights may cause indignation in some, arguments such as the flood of complaints, may not be a reason to deny corporations the benefit of human rights protection and access to justice.

			Another indication of transnational corporations’ capacity to make claims and enforce international law, is in the legal regime governing the settlement of international investment disputes.52 The most common mechanism is investment arbitration involving the host state and foreign investors,53 especially, transnational corporations.54

			According to Nowrot, normally, an institutionalized form of arbitration is used based on the International Centre for Settlement of Investment Disputes (ICSID) Convention, or under the International Chamber of Commerce or even based on the United Nations Commission on International Trade Law (UNICITRAL) Arbitration Rules.55 For instance, TNC as one type of foreign investor, can bring a claim against a State at ICSID for the violation of a right declared on an International Investment Agreement.56 However, the ICSID only applies when both the country of nationality of the investor and the host State are parties to the Convention.57

			Another indication is Chapter 11 of North America Free Trade Agreement (NAFTA) which states that in disputes arising from intergovernmental accords involving investors, when acting in the economic capacity, they are in the same level as states.58

			This direct participation in dispute settlement mechanism “serves as a clear indication of the quite prominent role played by TNCs in the enforcement processes —and thereby also the progressive development— of international investment law”.59 Therefore, a preliminary conclusion can be reached: transnational corporations are indeed capable of fulfilling the first criterion of Bernadotte Case.

			B. The Capacity to Enjoy Direct Rights and Bear
Obligations in International Law

			Second, are transnational corporations capable of enjoying direct rights and bear obligations in International Law? According to Zerk, it is possible to conclude that transnational corporations have rights under international investment law, such as the right not to be discriminated against vis-à-vis national firms and the right to receive compensation in the event of expropriation.60 As mentioned previously, TNC also have rights under IHRL, such as the right to a fair trial, the right to privacy,61 the right of freedom of expression62 and property rights.

			Logically, if several fundamental rights conferred to individuals in constitutional law are also applicable to corporations, why wouldn’t they be directly applicable on international level? Additionally, Zerk states that, “although human rights law may traditionally have been devised to protect individuals from abuses by states, International Law must now respond to shifts in power in the international system away from states in favor of large corporations”.63 As mentioned previously, the recognition of the litigation rights of corporations by European Court of Human Rights, also implied on the recognition of human rights.

			The European Court of Human Rights case law already concludes that corporations are quite similar to human beings and can express themselves and enjoy access to justice. Muijsenbergh and Rezai hold that “it may not be too far-fetched to assume that the Court’s dynamic (snowballing) humanization of corporations, combined with possible future corporate demands, will in due time allow corporations to also enjoy a right to life”.64 The dynamic interpretation of the Court is in accordance with the tendency of contemporary international law to discuss corporations’ legal status making an analogy with individuals international capacities as subjects of international law.65

			Regarding transnational corporations’ obligations, some authors, including Zerk, Duruigbo66 and Clapham, argue that, in theory, they bear duties in IL. However, there are no international mechanisms able to impose sanctions over them when they violate these duties. Yet, the lack of international jurisdiction does not mean a lack of international obligations.67

			In accordance with the 2011 United Nations Guiding Principles on Business and Human Rights there are three aspects of human rights protections: first, the State obligation to respect, protect and fulfill human rights; second, the corporate responsibility to comply with all applicable laws and to respect human rights in global operations; and third, the need to find appropriate and effective remedies when human rights are violated.68 These principles are general rules to be followed by States and corporations to “enhance standards and practices with regard to business and human rights”, and “achieve tangible results for affected individuals and communities, and thereby also contribute to a socially sustainable globalization”.69

			The second foundational principle states that “business enterprises should respect human rights. This means that they should avoid infringing on the human rights of others and should address adverse human rights impacts with which they are involved”.70 In other words, TNC have the duty to observe their own conduct and the duty to relate the behavior of others, including subsidiaries, contractors, suppliers and government agencies.71 The commentary of this foundational principle states that the responsibility of business enterprises exists regardless of States ability or willingness to fulfill their own, confirming that “because business enterprises can have an impact on virtually the entire spectrum of internationally recognized human rights, their responsibility to respect applies to all such rights”.72 Zerk believes that “the idea that multinationals may be subject to some «direct» obligations under international human rights law is slowly gaining momentum, but is not yet clear where this will lead in relation to CSR”.73

			International treaties have increasingly included corporate liability for international crimes74 and, not long ago, the corporate accountability have been discussed by the Special Tribunal for Lebanon (STL) in an emblematic case. The Al-Jadeed Case dealt with charges against a news company accused of contempt and interference of administration of justice.75 The STL had to considered whether liability for violations of international law could be directly attributed to corporations as legal persons. It was the first time in which a legal person was accused of a crime under international criminal justice.

			The Tribunal then had to deal with two interconnected questions in the Al-Jadeed Case: first, whether or not the STL had jurisdiction over legal persons; and second, the material elements of corporate liability and sources of legal authority.76 The Appeal Panel decided that STL had jurisdiction over legal person relying on the principle of effectiveness as developed in its previous jurisprudence and based on a teleological reading of Rule 60 bis of the Statute.77 However, as argued by Kaeb, the Contempt Judge applied a narrow interpretation of the premise and decided that the criminal responsibility of a specific person must be established before a legal person can be responsible for any crime in this case.78

			Regardless of the outcome of the trial, two important conclusions can be drawn from this case: first, the Appeals Panel’s decision on confirming STL jurisdiction over legal persons establishes an important precedent for future cases; second it reaffirms how heavily is the debate on corporate international responsibility before international tribunals.79 There are authors discussing the possibility of creating an International Court of Civil Justice80 and the corporations’ trial before International Criminal Court.81

			There is actually nothing, except states political will, that prevents the international community from conferring some degree of international legal personality to transnational corporations. In this regard, Genugten declares:

			The legal personality of TNCs —corporations in general— in the field of international public law is granted to corporations by the states, and as such can be considered to be more or less a gift. In addition, the number of cases available to illustrate this situation is limited. However, there is an undeniable trend to broaden the scope, and to admit, as well as to urge other actors, including TNCs and other corporations, to enter the playing field of international law.82

			According to Clapham, the resistance to the recognition of their international legal personality is based mainly in two fears. First, the fear that transnational corporations “would somehow be able to easily interfere in the political and economic affairs of states if they were recognized”83 as subjects of international law. Second, “is a fear that these foreign corporations would be able to trigger excessive diplomatic protection for national companies of the host state where the foreign nationals are controlling shareholders in those national companies”.84

			Another reason, as reported by Hersch Lauterpacht is that “much of the opposition to the predominant doctrine with regard to the subjects of international law is undoubtedly due to such reasons as the reaction against the recognition of sovereign States as the only authors of international law, or to the desire to vindicate the rights of man in the international sphere”.85 Therefore, sovereign States, do not want any other subject directly capable of creating international law, and the financial power and influence of transnational corporations could lead on that direction.

			Considering the sovereign states and some academy resistance in legitimate transnational corporations as subjects of international law, scholars concerned about the apparent “legal vacuum”86 in which these actors are in, realized that the whole discussion on subjectivity or objectivity is unhelpful and a different approach should be adopted focusing on their participation and not on their legitimacy.87

			C. The Capacity to Make Valid Treaties and International Agreements

			Third, we have to confirm if transnational corporations have the capacity to make valid treaties and international agreements. Transnational corporations are not capable of concluding treaties, and obviously, an international contract with a state, even though governed by pact sunt servanda, is not an international legal instrument in that sense. Nevertheless, these non-state actors are capable of intensely contributing to the law-making process. It is well known that transnational corporations are actively working in WTO panels, making lobby and influencing the construction of International Economic Law,88 that is even more evident when we observe their participation in the IIL making process.89 As pointed by Nowrot:

			Although TNCs are neither able to become parties to traditional international agreements nor enjoyed any formal status in deliberation during the Uruguay Round, it is generally recognized that these nonstate actors also subsequently exercised an often decisive influence on the course of the negotiations on TRIPS by way of, inter alia, their representatives accompanying state delegations as advisors, providing draft texts of the agreement to negotiators, and lobbying activities at the international and in particular domestic level of the Contracting Parties of GATT 1947.90

			Although they are not capable of making treaties and international agreements, how about customary international law? The linkage between international legal personality and customary international law is not made by the International Court of Justice in the Bernadotte Case, but this is a relevant secondary question. According to Lindblom:

			In general textbooks on international law, personality is often discussed without any reference to the development of customary law. However, since states are both subjects and the creators of international law, the question might be put whether there is a relationship between international law-making and legal personality.91

			Accordingly, it would be more appropriate to verify not if an international actor has the ability to conclude treaties and international agreements, but if it has the capacity to participate in the law-making process, contributing directly or indirectly to it, that would include even the creation of customary international law.

			Article 38, item b, of the Statute of International Court of Justice states that customary international law is the “general practice accepted as law”.92 It’s presumed that the actors responsible of forming the customary law are states, still, that definition is static and certainly some could link it to international capacity.

			Regarding such matter Lindblom proposes four alternative views:

			First, it can be held that there is no relationship and that —no matter if IGOs and other entities are or become subjects of international law— states will continue to be the only law-makers. Secondly, one may take the view that some entities (not only states) have personality and some of these participate in law-making, without any connection of one to the other. Thirdly, it might be suggested that there is a relationship in the sense that participation in law-making is a consequence of unlimited international personality, and that full international legal persons are entitled to such participation. Fourthly, it can be held that participation in the creation of international customary law is an indicium of personality.93

			In the contemporary discipline of International relations there is a classical view, defended by Michael Byers,94 which asserts that having full legal personality under international law means the prerogative to participate directly in the law-making process, which means he is a supporter of the third view presented by Lindblom.

			Still, it is also acceptable to think that transnational corporations’ informal involvement in the law-making process of bilateral investment treaties, is some sort of participation, and in many occasions, is a determinant one. To argue this informal or indirect influence of TNC on law-making process as a determinant point of their legal status as subjects of international law would certainly be problematic.

			Another important observation regarding this criterion of Bernadotte case is directly related to individuals. Corporations, just like individuals, do not have the capacity to conclude international treaties and yet are not considered subjects of international law. This only reinforces the argument that it’s not necessary to fulfill all three criteria, but how many is enough? Peters suggests that the capacity to bear rights and duties under international law and the ability to make claims to international courts would be sufficient.95 Nevertheless, some authors96 have already suggested that state recognition is another necessary element to attain such status. This recognition means some form of community acceptance. That is be a subjective element and identify the general attitude of international community towards Transnational Corporations is actually controversial. Ultimately, recognition, would depend on State’s will.

			2. Transnational Corporations as Participants of the International Community

			Transnational corporations are important participants in the international society and international lawyers recognize that their role is too important to be legally ignored. There is no doubt that transnational corporations can affect and be affected by IL. And as previously demonstrated, transnational corporations do have some, even if still controversial and not recognized, capacities of international legal persons.

			Some scholars, argues that certain TNC have state-like powers over society and should be treated as “quasi-state entities”.97 The jurist main argument is that transnational corporations assumed a leading and crucial role in the movement of capital and technology in every country.

			These corporations are now major players in the process of determining economic, political and social welfare of nations.98 Additionally, since the beginning of the privatization trend in the 1990s private corporations assumed several public activities, including, security, health and education. The privatization trend of public functions is clearly noticed through the services provided by Private Military and Security Companies.99 Although Slawotsky presents compelling arguments, there are some missing crucial elements100 in order to give such status to transnational corporations. Historically, the only companies that could possibly be considered for a “quasi-state entities” was the Dutch East India Company and the English East India Company,101 still, not without controversy.

			The whole traditional notion of subjects and objects of IL is rejected by Rosalyn Higgins and instead she defends that:

			It is more helpful, and closer to perceived reality, to return to the view of international law as a particular decision-making process. Within that process (which is a dynamic and not a static one) there are a variety of participants, making claims across state lines, with the object of maximizing authoritative decision-makers – Foreign Office Legal Advisers, arbitral tribunals, courts.

			Now, in this model, there are no “subjects” and “objects”, but only participants. Individuals are participants, along with states, international organizations (such as the United Nations, or the International Monetary Fund (IMF) or the ILO), multinational corporations, and indeed private non-governmental groups.102

			Higgins focus on the participation of transnational corporations in the global community rather than on a formalistic approach. Indeed, it is more useful to focus on what are the real contributions and challenges posed by their roles than trying to make them fit in an outdated model. Lindblom argues that the process oriented approach adopted by Higgins has a state-centered view and is helpful in developing contemporary international law:

			According to the rule approach, general recognition is thus decisive for an actor to be fully accepted into the system. Although this question is not answered directly by the process orientation —it would not be put that way— it is clear from the discussions referred to above that the process approach has a wider notion of sources, a less state-centred view on international law in general and that it permits greater independence for the lawyer (and legal jurisprudence as a whole) in the development of law. In the case of an actor that already possesses some rights, capacities and other attributes of legal status, it is therefore not unlikely that the process-oriented lawyer or decision-maker will determine that a new actor has been accepted into the legal system in a more general sense.103

			International society is changing and the traditional models are not able to follow the new realities. States must recognize the considerable influence transnational companies have today and act on national and international levels.104

			IV. Conclusion

			This paper tried to demonstrate the current reality of transnational corporations as key players of international community and as de facto subjects of IL, arguing that these entities are capable of participating in law-making process and dispute resolution using international mechanisms; and promote, protect and abuse human rights.

			Traditional international law perceives international legal personality only to sovereign states. Yet, developments of international community after the World War II included new subjects in the international legal order. The Bernadotte Case recognizes that subjects of international law are not necessarily identical in their nature or in the extent of their rights and obligations. Considering their differences, and the lack of political will of states in admitting TCN as subjects of IL law, its more useful and helpful to consider the degree of their participation in international community.

			The traditional doctrine agrees that in order to obtain international legal personality certain capacities must be fulfilled, or at least, some of them. As seen, TNC do fulfill some of these capacities, especially the two criteria presented by Bernadotte Case, which are (a) the capacity of bearing rights and duties under IL and (b) the capacity of bringing international claims. Still, it’s also important to admit the controversy involving some of them, namely, the capacity to make treaties and agreements on international plane. Although transnational corporations fulfill both criteria in Bernadotte Case and some of the traditional IL, they are not recognized as subjects. Therefore, TNC are de facto subjects of international law.

			Another conclusion is that “subject of international law” status is achieved by recognition; it depends on the political will of states and they have no interest in recognizing TNC as subjects. Additionally, transnational corporations have no desire for this recognition as it would officially imply direct international obligations in IL and they come a long way to avoid.

			Higgins suggests that is more useful and helpful to focus the academic discussion of TNC participation in international community rather than on a formalistic approach presented by the outdated subject-object dichotomy model. Instead, it’s more important to discuss whether or not these corporations have any direct international duty to protect human rights and if they can be responsible for human rights violations and abuses under IHRL. The conclusion is that indeed transnational corporations, regardless of been recognized as subjects of international law, are directly owners of human rights and duties. And although there is not yet an international jurisdiction to trial their misconduct, transnational corporations have human rights obligations and rights under IHRL.

			This paper concludes that indeed different subjects may have different sets of rights and obligations under IL and only states can fulfill all capacities associated with international legal personality. Still, this does not mean that there are no other subjects of IL. On the contrary, it only confirms that the traditional IL approach is obsolete and poorly prepared to deal with the changes occurring in the international community.
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