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RESUMEN: En la era de la post-guerra, el derecho internacional ha reconocido cada vez
más derechos individuales. Dicha evolución ha ocasionado que la importancia de la
protección diplomática adquiera un nuevo significado como medio de protección de los
mismos, y ha traído nuevos retos a las nociones tradicionales que rodean a este
mecanismo. En el presente artículo, la autora argumenta que son derechos comple-
mentarios del Estado y del individuo los que se encuentran en la base de la protección
diplomática y que, consecuentemente, el derecho a la reparación derivada de su ejercicio
no debe pertenecer exclusivamente al Estado.

ABSTRACT: In the post-World War II era, in ter na tional law has in creas ingly granted
rights to in di vid u als. This evo lu tion has re vived the cur rent im por tance of dip lo matic
pro tec tion as a means of pro tec tion thereof, and has chal lenged the tra di tional no tions
sur round ing it. In this ar ti cle, the au thor ar gues that com ple men tary rights of the State
and of the in di vid ual lay at the ba sis of dip lo matic pro tec tion and that, con se quently, the
right to rep a ra tion de rived from its ex er cise must not be long ex clu sively to the State.

RÉSUMÉ: Depuis la fin de la Deuxième Guerre Mondiale, le droit in ter na tional a conféré
de plus en plus de droits directement aux individus. Une telle évolution a provoqué une
résurgence de l’actuelle im por tance de la pro tec tion diplomatique comme moyen de pro -
tec tion des droits individuels, et cela représente un défi pour les no tions traditionnelles
qui entourent ce mécanisme. Dans cet ar ti cle, l’auteur soutient que, à la base de la pro -
tec tion diplomatique, on retrouve les droits complémentaires de l’État et de l’individu et
que, en conséquence, le droit à la réparation dérivant de l’exercice de la pro tec tion
diplomatique ne devrait pas appartenir exclusivement à l’État.
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SUMARIO: I. In tro duc tion. Gen eral Frame work. II. The In di -
vid ual-Ori ented Evo lu tion of the In ter na tional Le gal Sys tem.
III. The Chal lenges Posed to Tra di tional Dip lo matic Pro tec -
tion by the In di vid ual-Ori ented Evo lu tion of the In ter na tional

Law. IV. Con clud ing Re marks.

I. INTRODUCTION. GENERAL FRAMEWORK

The de bate over the in ter na tional pro tec tion of aliens1 arises amidst a
tug-of-war be tween is sues such as State sov er eignty, the prin ci ple of
non-in ter ven tion and pol icy con sid er ations, on the one hand, and hu man
rights and the in creased rec og ni tion of in ter na tional rights to the in di vid -
ual, on the other.

Ever since the 18th cen tury, the prin ci pal means of in ter na tional pro -
tec tion of aliens has been the re sort to dip lo matic pro tec tion. Such fig ure, 
in its re stricted sense (stricto sensu), is un der stood as a means of im ple -
men ta tion of State re spon si bil ity which “con sists of re sort to dip lo matic
ac tion or other means of peace ful set tle ment by a State adopt ing in its
own right the cause of its na tional in re spect of an in jury to that na tional
aris ing from an in ter na tion ally wrong ful act of an other State”.2 It tra di -
tion ally finds its the o ret i cal un der pin nings in the writ ings of Emmerich
de Vattel, who stated that: “Who ever ill-treats a cit i zen in di rectly in jures
the State, which must pro tect that cit i zen. The sov er eign of the in jured
cit i zen must avenge the deed and, if pos si ble, force the ag gres sor to give
full sat is fac tion or pun ish him, since oth er wise the cit i zen will not ob tain 
the chief end of civil so ci ety, which is pro tec tion”.3

Dur ing the early half of the 20th cen tury, dip lo matic pro tec tion fo -
cused mainly on in vest ment rights and eco nomic in ter ests of aliens, and
was be ing ex er cised, in the most part, by the pow er ful in ves tor States, a
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1 We ad here to Tiburcio’s def i ni tion of “alien” as “an in di vid ual who, ac cord ing to the laws
of a given State, is not con sid ered its na tional”. Tiburcio, C., The Hu man Rights of Aliens un der In -
ter na tional and Com par a tive Law, The Hague, Martinus Nijhoff Pub lish ers, 2001, p. 1.

2 Draft Ar ti cle 1 of the draft ar ti cles on Dip lo matic Pro tec tion as adopted in first read ing by
the In ter na tional Law Com mis sion dur ing its 56th ses sion, con tained in Of fi cial Re cords of the Gen -
eral As sem bly, 59th Ses sion, Sup ple ment No. 10 (A/59/10) (2004), Re port of the In ter na tional Law
Com mis sion on the work of its 56th ses sion, par. 59.

3  Vattel, E. de, “Le droit de gens ou les principes de la loi naturelle” (Lon don, 1758), in The
Clas sics of In ter na tional Law, Wash ing ton, D.C., Car ne gie In sti tu tion of Wash ing ton, 1916, vol. I,
book II, p. 309, par. 71.



char ac ter is tic which led to many abuses.4 For this rea son, de vel op ing na -
tions, par tic u larly Latin Amer i can ones, re acted strongly against it, with
un suc cess ful at tempts to neu tral ize its ef fects (such as the Calvo Clause
and the Drago Doc trine),5 and strong crit i cisms against it, as ex em pli fied
by the of ten-quoted pas sage of Judge Padilla Nervo’s sep a rate opin ion in 
the Bar ce lona Trac tion case: “The his tory of the re spon si bil ity of States
in re spect to the treat ment of for eign na tion als is the his tory of abuses, il -
le gal in ter fer ence in the do mes tic ju ris dic tion of weaker States, un just
claims, threats and even mil i tary ag gres sion un der the flag of ex er cis ing
rights of pro tec tion, and the im pos ing of sanc tions in or der to oblige a
gov ern ment to make the rep a ra tions de manded”.6

Due, prob a bly, to these strong crit i cisms, dur ing the sec ond half of
the twen ti eth cen tury dip lo matic pro tec tion fell into a sort of schol arly
obliv ion, yield ing to anal y ses of al ter na tive mech a nisms of pro tec tion of
aliens, con sid ered less prone to abuse by pow er ful states. In Condorelli’s 
words:

Autrefois in sti tu tion centrale du système des re la tions interétatiques, la
pro tec tion diplomatique est généralement perçue aujourd’hui comme une
sorte de vieil outil désormais rarement utilisé et promis sans doute très
prochainement à un rangement définitif au grenier des con cepts d’antan.
Un outil, qui plus est, ayant attiré depuis longtemps des cri tiques sévères
et passionnées de la part de ceux qui l’analysent comme un moyen mis
aux mains des pays riches pour leur permettre de s’immiscer légalement
dans les affaires intérieures des autres Etats et empiéter leur souveraineté.
D’autres mécanismes, moins sus pects, ex is tent maintenant.7
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4 For ex am ple, the An glo-Boer war (1899-1902) was jus ti fied by Brit ain as an in ter ven tion to
pro tect its na tion als who owned the gold mines of Witwatersrand, and the United States’ mil i tary in -
ter ven tions in Do min i can Re pub lic in 1965, in Gre nada in 1983 and in Pan ama in 1989 were car ried
out on the pre text of de fend ing U.S. na tion als there. See First Re port on dip lo matic pro tec tion, pre -
sented by J. Dugard to the In ter na tional Law Com mis sion dur ing its 52th ses sion, UN Doc.
A/CN.4/506, 7 March 2000, pp. 5-6, par. 14.

5 For a de scrip tion of the Calvo Clause, cf in fra note 92; the Drago Doc trine was a re sponse
to ac tion taken by It aly, Ger many and Great Brit ain against Ven e zuela in 1902 fol low ing its fail ure to
pay con trac tual debts owed to the na tion als of those States; it re sulted in the 1907 Por ter Con ven tion 
Re spect ing the Lim i ta tion of the Em ploy ment of Force for the re cov ery of Con tract Debts (Con ven -
tion II of the 1907 Hague Peace Con fer ence). 

6 Bar ce lona Trac tion, Light and Power Com pany, Lim ited, Judg ment, ICJ Re ports, 1970,
p. 3, in di vid ual opin ion of Judge Padilla Nervo at p. 246.

7 L. Condorelli, “L’évolution du champ d’application de la pro tec tion diplomatique”, en
Flauss, Jean-François (dir.), La Pro tec tion Diplomatique: Mu ta tions contemporaines et pra tiques
nationales, Brussels, Nem e sis-Bruylant, 2003, pp. 3-28, at p. 3.



It is true that the in ter na tional le gal sys tem has un der gone a con sid -
er able evo lu tion in the last de cades, par tic u larly re gard ing the sub stan -
tive and pro ce dural rights af forded to in di vid u als un der in ter na tional
law. Nev er the less, far from re plac ing or ren der ing dip lo matic pro tec tion
ob so lete, as some have ar gued, these de vel op ments have in fact re vived
the im por tance of dip lo matic pro tec tion as a means of pro tec tion of such
in di vid ual rights, and have come to chal lenge the tra di tional no tions that
lay at the basis of such mechanism.

To this date, dip lo matic pro tec tion has re mained in the do main of
cus tom ary in ter na tional law.8 Its cus tom ary na ture was first stated by the
PCIJ in the Mavrommatis Pal es tine Con ces sions case, where it rec og -
nized that: “It is an el e men tary prin ci ple of in ter na tional law that a State
is en ti tled to pro tect its sub jects, when in jured by acts con trary to in ter -
na tional law com mit ted by an other State, from whom they have been un -
able to ob tain sat is fac tion through the or di nary chan nels”.9

Ev i denc ing its cur rent im por tance and need for clar i fi ca tion, the
United Na tions’ In ter na tional Law Com mis sion (ILC) has re taken its
work on cod i fi ca tion and al leged “pro gres sive de vel op ment” on the
topic,10 “with a view to pre vent ing abuses of the for eign State’s dis cre -
tion ary power to pro vide dip lo matic pro tec tion”.11 Bear ing in mind the
evo lu tion of the in ter na tional le gal sys tem, the ILC spe cif i cally agreed,
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8 Pre vi ous un suc cess ful at tempts at cod i fi ca tion in clude works pre pared by the In sti tute of In -
ter na tional Law in 1927, the In ter na tional Com mis sion of Ju rists in 1928, the Amer i can In sti tute of
In ter na tional Law in 1930, and the Cod i fi ca tion Com mit tee of the League of Na tions in 1929 (for
the lat ter, see Amer i can Jour nal of In ter na tional Law (Spe cial sup ple ment) (1929) at p. 232).

9 Mavrommatis Pal es tine Con ces sions Case (Ju ris dic tion) (Greece v. UK) Judg ment of Au -
gust 30, 1924: PCIJ Re ports, Se ries A, No. 2, p. 12 (em pha sis added). This dic tum was re peated by
the PCIJ in the Panevezys-Saldutiskis Rail way Case (Es to nia v. Lith u a nia), Judg ment of Feb ru ary
28th, 1939: PCIJ Re ports, Se ries A/B, No. 76, p. 16.

10 The cod i fi ca tion works on dip lo matic pro tec tion started as part of the cod i fi ca tion on State
re spon si bil ity in gen eral, in 1956, with Spe cial Rap por teur García-Amador’s “pri mary-rule” ap -
proach to the re spon si bil ity of States for in jury caused in their ter ri tory to the per son and prop erty of
aliens. In 1963 the bound aries of the pro ject were re drawn, in flu enced by Spe cial Rap por teur
Roberto Ago’s “sec ond ary-rule” ap proach, and only sec ond ary rules on State re spon si bil ity in gen -
eral were dealt with, ap pli ca ble not only to dip lo matic pro tec tion but to other fields as well. See
Year book of the In ter na tional Law Com mis sion, 1963, vol. II, (Part One), doc. A/CN.4/152, p. 228,
par. 5; See also J. Crawford, The In ter na tional Law Com mis sion’s Ar ti cles on State Re spon si bil ity:
In tro duc tion, Texts and Com men tar ies, Cam bridge, Cam bridge Uni ver sity Press, 2002, p. 2. The
ILC’s de ci sion to re take cod i fi ca tion on dip lo matic pro tec tion was adopted in 1996. See Of fi cial Re -
cords of the Gen eral As sem bly, Fifty-first Ses sion, Sup ple ment No. 10 (A/51/10) (1996). Re port of
the In ter na tional Law Com mis sion on the work of its 48th. ses sion, para. 249 and an nex II, add. 1.

11 Of fi cial Re cords of the Gen eral As sem bly, 53rd Ses sion, Sup ple ment No. 10 (A/53/10)
(1998), Re port of the In ter na tional Law Com mis sion on the work of its 50th ses sion, par. 74.



in the pro cess of cod i fi ca tion, to “take into ac count the de vel op ment of
in ter na tional law in in creas ing rec og ni tion and pro tec tion of the rights
of in di vid u als and in pro vid ing them with more di rect and in di rect ac -
cess to in ter na tional fo rums to en force their rights”.12 We are of the
view, how ever, that this goal has been met only par tially in the set of
draft ar ti cles on dip lo matic pro tec tion adopted by the ILC in first read ing 
in 2004 (the “First Read ing Draft Ar ti cles”).13

In view of the fact that dip lo matic pro tec tion is part and par cel of the 
in ter na tional law on State re spon si bil ity, as a mech a nism or a pro ce dure
for in vok ing State re spon si bil ity, and thus a means of im ple men ta tion
thereof or of giv ing ef fect thereto,14 the First Read ing Draft Ar ti cles have 
been pre pared within the frame work of the Draft Ar ti cles on Re spon si -
bil ity of States for In ter na tion ally Wrong ful Acts adopted by the ILC in
2001 (the “2001 State Re spon si bil ity Ar ti cles”).15 In deed, it is com monly 
ar gued that the sep a rate cod i fi ca tion of these two top ics was purely prac -
ti cal, led “[p]ar souci d’en terminer avec la cod i fi ca tion de ce sujet
[State re spon si bil ity] plus que pour des rai sons doctrinales convain-
cantes”.16 In this sense, a State’s es pousal of its na tional’s claim through
dip lo matic pro tec tion is ac tu ally the “Tro jan horse” that el e vates the dis -
pute to the in ter na tional arena and that ren ders ap pli ca ble to the dis pute,
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12 Idem, para. 108.
13 Spe cial Rap por teur Mo ham med Bennouna, ap pointed in 1997, is sued the fol low ing re port:

Pre lim i nary re port on dip lo matic pro tec tion, pre sented by M. Bennouna to the In ter na tional Law
Com mis sion dur ing its 50th ses sion, UN Doc. A/CN.4/484 and A/CN.4/484/Corr. 1, Feb ru ary 4th,
1998. Spe cial Rap por teur John Dugard, ap pointed in 1999, has is sued the fol low ing re ports: First re -
port, su pra note 3, (UN Doc. A/CN.4/506 (7 March 2000) and Corr. 1 (7 June 2000) and Add. 1 (20
April 2000)); Second re port (UN Doc. A/CN.4/514 (28 Feb ru ary 2001) and Corr. 1 (27 July 2001));
Third re port (UN Doc. A/CN.4/523 (7 March 2002) and Add. 1 (16 April 2002)); Fourth re port (UN
Doc. A/CN.4/530 (13 March 2003) and Add. 1 (6 June 2003)); Fifth re port (UN Doc. A/CN.4/538 (4 
March 2004)). Sixth re port (UN Doc. A/CN.4/546 (11 Au gust 2004)). For the ILC de bates as sum -
ma rized in the ILC’s re ports to the Gen eral As sem bly, see Of fi cial Re cords of the Gen eral As sem bly: 
55th ses sion, Sup ple ment No. 10, Doc. A/55/10 (2000); 56th ses sion, Sup ple ment No. 10, Doc.
A/56/10 (2001); 57th ses sion, Sup ple ment No. 10, Doc. A/57/10 (2002); 58th ses sion, Sup ple ment
No. 10, Doc. A/58/10 (2003); 59th ses sion, Sup ple ment No. 10, Doc. A/59/10 (2004). For the text of
the ar ti cles as adopted at first read ing and the com men tar ies at tached thereto, see su pra note 2. 

14  Bennouna, M., Pre lim i nary Re port, su pra note 13, at par. 10; Re port of the In ter na tional
Law Com mis sion on the work of its 50th ses sion, su pra note 11, at par. 104; Daillier, P. and Pel let,
A. Droit In ter na tional Pub lic, Nguyen Quoc Dinh, (7th edi tion), Paris, Librairie Générale de Droit et 
de Ju ris pru dence, 2002, p. 763.

15 Ar ti cles on Re spon si bil ity of States for In ter na tion ally Wrong ful Acts, adopted by the ILC
on Au gust 9th, 2001. For an in tro duc tion to their cod i fi ca tion and the of fi cial text and com men tar ies
of the adopted ar ti cles, see J. Crawford, op. cit. (note 10). 

16 P. Daillier and A. Pel let, op. cit. (note 14), p. 763.



apart from the spe cial rules on dip lo matic pro tec tion, those on State re -
spon si bil ity in gen eral (i.e. the 2001 State Re spon si bil ity Ar ti cles) .17

In sum, it is fair to say that the cus tom ary in ter na tional law sta tus of
dip lo matic pro tec tion of in di vid u als is not the same to day as it was some
years ago. To day, dip lo matic pro tec tion faces new chal lenges with the
evo lu tion of the in ter na tional le gal sys tem, mainly in so far as in di vid ual
rights are con cerned. What ex actly are these chal lenges? This is what we
pur port to an a lyze in the pres ent study. Our as sess ment shall fo cus on
two fun da men tal is sues which lie at the ba sis and at the sum mit of dip lo -
matic pro tec tion: its le gal na ture and its le gal con se quences, par tic u larly
that of rep a ra tion. It is in these two el e ments that, in our view, the tra di -
tional doc trine re flected in the First Read ing Draft Ar ti cles yet re quires a
ma jor ad ap ta tion to re spond to the con tem po rary in di vid ual-ori ented
needs of the international legal system.

II. THE INDIVIDUAL-ORIENTED EVOLUTION OF THE INTERNATIONAL

LEGAL SYSTEM

Be fore 1945, in ter na tional law left al most en tirely to the dis cre tion
of States the is sue of treat ment of their own na tion als, who had no di rect
rights or ob li ga tions on the in ter na tional arena, and thus re lied en tirely
on their State of na tion al ity for the in ter na tion al iza tion of any claim in
which they were in volved. Dur ing this pe riod, the ex er cise of dip lo matic
pro tec tion had an ex clu sively inter-State char ac ter, be tween the State of
na tion al ity and the in jur ing State.

Nev er the less, the Sec ond World War marked a dras tic turn about in
the in ter na tional le gal sys tem con cern ing the sta tus of in di vid u als. First
of all, the pun ish ment of war crim i nals at the Nuremberg and To kyo war
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17 In this sense: ar ti cle 55 of the 2001 State Re spon si bil ity Ar ti cles. Su pra note 10, at p. 306.
This has also been rec og nized by the ILC in its com men tar ies to the First Read ing Draft Ar ti cles.
ILC First Read ing Draft Ar ti cles on Dip lo matic Pro tec tion, su pra note 13, par. 60, in tro duc tory
com men tary at par. (1). The ILC’s com men tar ies to the 2001 Draft Ar ti cles con tain ref er ences to
dip lo matic pro tec tion in the gen eral pre sen ta tion on cir cum stances pre clud ing wrong ful ness, and in
the ex pla na tion of ar ti cles 20 (con sent as a cir cum stance pre clud ing wrong ful ness), 36 (com pen sa -
tion), 39 (con tri bu tion to the in jury), 42 (in vo ca tion of re spon si bil ity by an in jured State) and 44 (ad -
mis si bil ity of claims). See Crawford, J., op. cit. (note 19), pp. 161, 165 par. (10), 220 par. (5), 223
par. (16), 241 par. (6), 256 (note 702), 264 (note 722), 265 par. (3) and (note 726). In di rect ref er ence 
may be found in the com men tary to ar ti cles 31 (rep a ra tion) and 33 (scope). See ibi dem, pp. 202 par.
(5) and 209 pars. (3) and (4).



crimes tri bu nals “pointed out that in ter na tional law was not con cerned
solely with the ac tions of sov er eign states, but im pose[d] du ties and li a -
bil i ties upon in di vid u als as well as upon states”,18 a trend that was later
re af firmed by the UN Gen eral As sem bly,19 the ILC,20 and which reached
its cli max with the re cent es tab lish ment of the per ma nent In ter na tional
Crim i nal Court un der the Rome Stat ute.21 Apart from im pos ing li a bil i -
ties, the end of the Sec ond World War also be gan a trend of in creas ing
ac knowl edge ment of the ex is tence of di rect rights of the in di vid u als on
the in ter na tional arena, by de vel op ing a new stan dard for their pro tec tion 
led in part by the de sire to pre vent the re cur rence of crimes against hu -
man ity. Sub stan tive in ter na tional rights were rec og nized to in di vid u als
first within the de vel op ment of in ter na tional hu man rights law, which
trend was then fol lowed by in ter na tional in vest ment law and, more re -
cently, by other do mains such as con sular law and re gional in te gra tion
frame works. In ad di tion, an im por tant and rev o lu tion ary as pect of this
ten dency was the rec og ni tion of pro ce dural rights to in di vid u als un der
in ter na tional law, mainly by ac cord ing di rect ac cess to such in di vid u als
to file com plaints against States be fore var i ous re gional and UN hu man
rights pro tec tion mech a nisms and in vest ment dis pute set tle ment mech a -
nisms, and by creating ad hoc international claims tribunals and
commissions.

Ac knowl edg ing that such an in di vid ual-ori ented ten dency is un der
way in in ter na tional law is not to say, how ever, that in di vid u als have
sub sti tuted States as sub jects on the in ter na tional arena. Some of the in -
di vid ual sub stan tive rights have no im ple men ta tion mech a nisms, and,
while it may be ar gued that some are cus tom ary in ter na tional law and
bind ing, oth ers are sim ply left to the do main of “soft law” or “non-bind -
ing” rules, cast ing doubts upon their prac ti cal ef fect. As for those of
them which do have im ple men ta tion mech a nisms, ei ther inter-State or

LEGAL NATURE AND LEGAL CONSEQUENCES 383

18  Sohn, L. B., “The New In ter na tional Law: Pro tec tion of the Rights of the In di vid u als
Rather than States”, in Amer i can Uni ver sity Law Re view, 1982, vol. 32, pp. 1-64, at p. 10.

19 The UN Gen eral As sem bly re af firmed the Nuremberg Prin ci ples in Res o lu tion 95, UN Doc.
A/64/Add.1 (1947) and by ap prov ing by con sen sus a def i ni tion of ag gres sion in Res o lu tion 3314, 29 
UN GAOR Supp. (no. 31) at 142, UN Doc. A/9631 (1974).

20 In 1949 the ILC fur ther in cor po rated such prin ci ples into a pro ject of “code of of fenses
against the peace and se cu rity of man kind” (Re port of the In ter na tional Law Com mis sion to the
Gen eral As sem bly, 4 UN GAOR Supp. (No. 10) at 1, UN Doc. A/925 (1949)).

21 Rome Stat ute of the In ter na tional Crim i nal Court, adopted on July 17, 1998 and en tered into 
force on July 1, 2002. 



through di rect in di vid ual ac cess, the ab so lute ef fec tive ness of such
mech a nisms is still de fi cient in some fields, par tic u larly hu man rights.
Un til the do main of in di vid ual in ter na tional rights de vel ops com pletely
with ef fec tive en force ment mech a nisms, the State will still play an im -
por tant part in the in ter na tion al iza tion of dis putes re gard ing in di vid u als,
as act ing un der the rules of gen eral in ter na tional law. While this, in Pel -
let’s terms, is “rather rem i nis cent of the par a ble of the blind man lean ing
on the crip ple”,22 due to the fact that gen eral in ter na tional law is not re -
nowned for the ef fec tive ness of its means of im ple men ta tion, it must be
ac knowl edged that States’ par tic i pa tion can in deed of fer sup port for the
en force ment of such mech a nisms. In sum, and with out ven tur ing into
the long-last ing dis cus sion if in di vid u als are con sid ered sub jects of in ter -
na tional law or not (a topic that goes be yond the scope of this study), we
must ac knowl edge that, lit tle by lit tle, in di vid u als are be ing granted
rights and ob li ga tions on the in ter na tional arena, and that it is un de ni able 
that now a days, fol low ing Hig gins’ rea son ing, in di vid u als are par tic i -
pants23 within the in ter na tional le gal or der, one which, none the less, is
still es sen tially, but no lon ger ex clu sively, an inter-State one.

1. Rec og ni tion of In ter na tional Sub stan tive Rights to the In di vid ual

A. Sub stan tive Hu man Rights Pro vi sions

Be fore 1945, hu man rights were part of the “re served do main” of
States, and not gov erned by in ter na tional law. The post-World War II in -
ter na tional con cern for hu man rights was re flected in the es tab lish ment
of a uni ver sal hu man rights pro tec tion sys tem, one which finds its bases
in the Char ter of the United Na tions (“UN Char ter”),24 and its au thor i ta -
tive in ter pre ta tion con tained in the 1948 Uni ver sal Dec la ra tion of Hu man 
Rights,25 which lists the hu man rights that form “a ba sic com po nent of
in ter na tional cus tom ary law, bind ing on all states, not only on mem bers

MARIANA SALAZAR ALBORNOZ384

22  Pel let, A., “Hu man Rightism and In ter na tional Law”, Ital ian Year book of In ter na tional
Law, Vol. X, 2001, pp. 3-16, at p. 11.

23  Hig gins, R., Prob lems and Pro cess: In ter na tional Law and How we Use It, Ox ford, Clar en -
don Press, 1994, p. 50.

24 Char ter of the United Na tions, adopted in San Fran cisco on June 26, 1945, en tered into
force on Oc to ber 24, 1945. Pre am ble, arts 1(3), 13(1)b, 55, 56, 62 (2). 

25 Uni ver sal Dec la ra tion of Hu man Rights, ap proved unan i mously (with 8 ab sten tions) by the
Gen eral As sem bly on De cem ber 10, 1948, GA Res. 217A, UN Doc. A/810 at 56 (1948).



of the United Na tions”.26 In turn, the rights listed in the Dec la ra tion were 
fur ther de tailed in two sep a rate Cov e nants, in force since 1976: the In ter -
na tional Cov e nant on Civil and Po lit i cal Rights (“ICCPR”),27 and the In -
ter  na t ional  Cov e nant on Eco nomic So cial and Cul tural Rights
(“ICESCR”).28 The first was to be given im me di ate ef fect through ap pro -
pri ate leg is la tive or other mea sures, and the civil and po lit i cal rights rec -
og nized therein have been con sid ered to con sti tute “part of the law of
man kind, a jus cogens”.29 In con trast, the ICESCR re quires States only to 
take steps, to the max i mum of their avail able re sources, to ward a pro -
gres sive re al iza tion of the rights rec og nized therein, which are eco nomic, 
so cial and cul tural rights, the ‘ob li ga tion of pro gres sive re al iza tion’ of
which has led to many crit i cisms re gard ing their in ef fec tive ness. These
four doc u ments, to gether with the Op tional Pro to col of the ICCPR, con -
sti tute the “In ter na tional Bill of Hu man Rights” that forms the ba sis of
the uni ver sal pro tec tion sys tem. All such rights are in ter de pen dent, com -
ple men tary and in di vis i ble.30 In de vel op ing such rights, nu mer ous ad di -
tional dec la ra tions and con ven tions have been con cluded con cern ing
both in di vid ual31 and col lec tive hu man rights.32

In par al lel, re gional sys tems for the pro mo tion and pro tec tion of hu -
man rights have been es tab lished. Their pre cur sor was the Eu ro pean sys -
tem, with the 1951 Eu ro pean Con ven tion on Hu man Rights,33 its Pro to -
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26 Sohn, L. B., op. cit. (note 18), p. 17.
27 In ter na tional Cov e nant on Civil and Po lit i cal Rights, adopted by Gen eral As sem bly Res o lu -

tion 2200 A(XXI) of 16 De cem ber 1966, en tered into force March 23, 1976, UN Doc A/6316
(1966).

28 In ter na tional Cov e nant on Eco nomic, So cial and Cul tural Rights, adopted by Gen eral As -
sem bly Res o lu tion 2200 A(XXI) of 16 De cem ber 1966, en tered into force Jan u ary 3, 1976, UN Doc
A/6316 (1966).

29 Sohn, L. B., op. cit. (note 18), p. 32
30 See, in this sense, the 1968 Dec la ra tion of Te he ran (par. 13) and the 1977 Gen eral As sem -

bly Res o lu tion 32/130.
31 Such as the UN Con ven tion on the Elim i na tion of Ra cial Dis crim i na tion, the In ter na tional

Con ven tion on the Sup pres sion and Pun ish ment of the Crime of Apart heid, the Con ven tion Against
Tor ture and Other Cruel, In hu man or De grad ing Treat ment or Pun ish ment, and the Con ven tion on
the Elim i na tion of All Forms of Dis crim i na tion Against Women, to cite a few ex am ples.

32 These are “ex er cised jointly by in di vid u als grouped into larger com mu ni ties”, as a pre con di -
tion to the ex er cise of in di vid ual rights. Sohn, L. B., op. cit. (note 18), p. 48. They in clude the rights
to self-de ter mi na tion, de vel op ment, peace, en vi ron ment, food and hu man i tar ian as sis tance, among
oth ers.

33 Eu ro pean Con ven tion for the Pro tec tion of Hu man Rights and Fun da men tal Free doms,
adopted in Rome, No vem ber 4th, 1951, as amended by Pro to col No. 11, Eu ro pean Treaty Se ries
No. 5.



cols and the Eu ro pean So cial Char ter. It was fol lowed by the de velop-
ment of the Amer i can sys tem, based on the 1948 Amer i can Dec la ra tion
on Hu man Rights, and con tained in the Amer i can Con ven tion on Hu man 
Rights,34 in force since 1978. Fi nally, the Af ri can sys tem was de vel oped, 
with the Af ri can Char ter on Hu man and Peo ples’ Rights, which en tered
into force in 1986.35 Most of the pro vi sions con tained in such re gional
in stru ments are very sim i lar to those con tained in the ICCPR. The Asian
re gion still lacks a hu man rights protection system.

B. In ter na tional Sub stan tive Rights of For eign In ves tors

Sub stan tive rights of for eign in ves tors have been in creas ingly rec og -
nized in three large cat e go ries of in stru ments:

First, since the 1960’s, bi lat eral in vest ment pro mo tion and pro tec -
tion agree ments have pro lif er ated be tween cap i tal-ex port ing coun tries
and cap i tal-im port ing coun tries. Sub stan tive rights are pro vided for in
these agree ments, as they de fine in vest ment and the rights re lated thereto 
which guar an tee its se cu rity, clar i fy ing and sup ple ment ing cus tom ary in -
ter na tional law on the sub ject in par tic u lar top ics such as trans fers of
earn ings and cap i tal, or com pen sa tion in the event of ex pro pri a tion.36

Sec ond, and of par tic u lar im por tance in the rec og ni tion of sub stan -
tive in ter na tional rights to for eign in ves tors is the 1965 Con ven tion on
the Set tle ment of In vest ment Dis putes be tween States and Na tion als of
Other States37 (the “1965 Wash ing ton Con ven tion”), which con sti tutes a
true mile stone in the pro cess of es tab lish ing an in ter na tional le gal frame -
work for the pro tec tion and pro mo tion of the flow of for eign in vest ment
be tween de vel oped and de vel op ing countries.

And third, mul ti lat eral in vest ment agree ments have also been con -
cluded in the last de cades pro vid ing for im por tant in ter na tional rights to
in ves tors. An im por tant ex am ple of such agree ments can be found in the
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34 Amer i can Con ven tion on Hu man Rights, adopted at San José, Costa Rica, on 22 No vem ber, 
1969, en tered into force 18 July 1978. 1144 UN Treaty Se ries 123.

35 Af ri can (Banjul) Char ter on Hu man Rights and Peo ples’ Rights, adopted at Nai robi on 26
June 1981, en tered into force on Oc to ber 21, 1986. OAU Doc. CAB/LEG/67/3 rev. 5.

36  Bennouna, M., Pre lim i nary Re port, su pra note 13, at par. 39.
37 Con ven tion on the Set tle ment of In vest ment Dis putes be tween States and Na tion als of Other 

States, adopted at Wash ing ton, D.C., on 18 March 1965 un der the aus pices of the In ter na tional Bank 
for Re con struc tion and De vel op ment (the World Bank). United Na tions, Treaty Se ries, vol. 575,
No. 8359, p. 159.



1994 North Amer i can Free Trade Agree ment (“NAFTA”),38 the first
mul ti lat eral trade agree ment to reg u late in vest ments ex ten sive and com -
pre hen sively, which in Chap ter XI, Part A, lays down a cat a logue of sub -
stan tive rights as a frame work for the le gal pro tec tion of the flow of in -
vest ments among the three NAFTA coun tries.39 It also pro tects in ves tors
against di rect and in di rect na tion al iza tion or ex pro pri a tion and mea sures
tan ta mount thereto, in clud ing other more specific requirements.

C. Sub stan tive Rights of In di vid u als Un der In ter na tional Con sular
Law

The re cent wave of dip lo matic pro tec tion claims against the United
States of Amer ica (“US”) for vi o la tion of the right to con sular no ti fi ca -
tion pro vided in ar ti cle 36(1)(b) of the 1963 Vi enna Con ven tion on Con -
sular Re la tions (“VCCR”),40 against aliens sen tenced to death pen alty in
the US, has also been cru cial in the de vel op ment of sub stan tive in di vid -
ual rights within the in ter na tional le gal sys tem. Ac cord ing to such pro vi -
sion, if a na tional of the send ing State is de tained and he so re quests, the
lo cal con sular post of the send ing State is to be no ti fied and the “com pe -
tent au thor i ties of the re ceiv ing State” shall “in form the per son con -
cerned with out de lay of his rights” in this respect.

The first claim of the sort be fore an in ter na tional tri bu nal is the 1998
Breard case, filed by Par a guay against the US be fore the ICJ, which nev -
er the less was later with drawn by the claim ant fol low ing the ac tual ex e -
cu tion of Mr. Breard by US au thor i ties, in dis re gard of the or der on pro -
vi sional mea sures is sued by the ICJ.41
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38 North Amer i can Free Trade Agree ment, signed on De cem ber 17, 1992; en tered into force
on Jan u ary 1st, 1994; In ter na tional Le gal Ma te ri als, vol. 32, 1993, p. 605.

39 These in clude the most-fa vored-na tion clause (ar ti cle 1103), the na tional-treat ment clause
(ar ti cle 1102), the in ter na tional min i mum stan dard (ar ti cle 1105), and the re quire ment that treat ment
of for eign in ves tors must not have the ef fect of im pos ing per for mance re quire ments on them (ar ti cle
1106). The in clu sion of the lat ter has caused strong re ac tions from some schol ars who crit i cize the
fact that they re sult in a fa vored treat ment to the for eigner in com par i son to the na tional. See, in this
sense, Sepúlveda Amor, B., “In ter na tional Law and Na tional Sov er eignty: The NAFTA and the
Claims of Mex i can Ju ris dic tion”, en Hous ton Jour nal of In ter na tional Law, vol. 19, Spring 1997,
Num ber 3.

40 Vi enna Con ven tion on Con sular Re la tions, con cluded April 24, 1963, en tered into force on
March 19, 1967.

41 Case on the Vi enna Con ven tion on Con sular Re la tions (Par a guay v. U.S.A.), Pro vi sional
Mea sures, Or der of 9 April 1998, ICJ Re ports, 1998, p. 248. See Bab cock, S., “The Role of In ter na -



On the re gional sce nario, on that same year and faced with an in -
creas ing num ber of Mex i cans on death row in the US in vi o la tion of the
ar ti cle 36 right, Mex ico re quested an Ad vi sory Opin ion from the
Inter-Amer i can Court of Hu man Rights on the in ter pre ta tion of such ar ti -
cle. The Opin ion was is sued in 1999,42 and it es tab lished that the right to
con sular no ti fi ca tion con tained in ar ti cle 36 of the VCCR (i) is an in di -
vid ual right con ferred “upon de tained for eign na tion als”,43 and (ii) it
forms part of the hu man right to a fair trial, as it “al lows the right to the
due pro cess of law rec og nized in Ar ti cle 14 of the [ICCPR] to have prac -
ti cal ef fects in con crete cases”,44 which, if dis re garded in a death pen alty
case, would lead to an ar bi trary de pri va tion of life in vi o la tion of Ar ti cle
6 of the ICCPR.45

The clear est rec og ni tion of the fact that ar ti cle 36 of the VCCR con -
tains an in di vid ual right (as con ferred di rectly un der in ter na tional law) is
found in the ICJ’s 2001 judg ment in the LaGrand case,46 filed by Ger -
many against the US in ex er cise of dip lo matic pro tec tion of two of its
na tion als on death row in the US in vi o la tion of their ar ti cle 36 VCCR
rights. In the first place, the ICJ’s de ci sion clearly rec og nized that “Ar ti -
cle 36, para graph 1 [of the VCCR], cre ates in di vid ual rights [for the na -
tional con cerned], which… may be in voked in this Court by the na tional
State of the de tained per son” (al though it did not pro nounce it self on the
re la tion ship be tween such pro vi sion and hu man rights, which it con sid -
ered un nec es sary to broach).47 In do ing so, it con firmed that dip lo matic
pro tec tion “is not lim ited to eco nomic dam ages but con cerns the pro tec -
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tional Law in United States Death Pen alty Cases”, Leiden Jour nal of In ter na tional Law 15, 2002,
pp. 367-387, at p. 374 ff.

42 Inter-Amer i can Court of Hu man Rights, “The Right to In for ma tion on Con sular As sis tance
in the Frame work of the Guar an tees of the Due Pro cess of Law”, Ad vi sory Opin ion OC-16/99 of
Oc to ber 1, 1999, Se ries A No. 16.

43 Ibi dem, par. 141 (1).
44 Ibi dem, par. 141 (6).
45 Other au thors sup port this in ter pre ta tion. No ta bly, M. Pinto, “De la Pro tec tion Diplomatique 

a la Pro tec tion des Droits de l’Homme”, RGDIP, 2002, pp. 513 y 514.
46 LaGrand Case (Ger many v. United States of Amer ica), Judg ment, ICJ Re ports 2001, p. 446.

Such claim, in con trast to that of Par a guay, was still pur sued by Ger many (with out re quest ing rep a -
ra tion) not with stand ing the ex e cu tion of both in di vid u als pro tected (one prior to its fil ing of the
claim, and the other af ter the or der on pro vi sional mea sures is sued by the ICJ, which was dis re -
garded).

47 Ibi dem, p. 446 at p. 494 par. 77.



tion of any rights granted to in di vid u als by in ter na tional law”.48 In the
sec ond place, it rec og nized that the US “breached its ob li ga tions to the
Fed eral Re pub lic of Ger many and to the LaGrand broth ers un der Ar ti cle 
36, para graph 1”,49 as was alleged in the “mixed claim” brought by
Germany.

The lat est case from this se ries is the re cent 2004 de ci sion of the ICJ
in the Case Con cern ing Avena and other Na tion als (Mex ico v. United
States of Amer ica),50 de rived from a claim filed in ex er cise of dip lo matic
pro tec tion by Mex ico against the US for vi o la tion of ar ti cle 36 VCCR
rights with re spect to 54 (later re duced to 52) Mex i can na tion als on death 
row in the US. While Mex ico fol lowed very sim i lar ar gu ments to those
used by Ger many in the LaGrand case, the path taken by the judg ment
was quite dif fer ent. In deed, faced with an ob jec tion of non-ex haus tion of 
lo cal rem e dies pre sented by the US, the ICJ re lied on the dou ble na ture
of Mex ico’s claim “in its own right and in ex er cise of its right to dip lo -
matic pro tec tion of its na tion als” to fur ther state that it was not nec es sary 
to treat the claim as one of dip lo matic pro tec tion. Ac cord ing to the ICJ, it 
suf ficed to an a lyze the case un der the in jury which Mex ico con tended to
have “it self suf fered, di rectly and through its na tion als, as a re sult of the
vi o la tion” of ar ti cle 36 of the VCCR, in which case the rule of ex haus -
tion of lo cal rem e dies was not ap pli ca ble, thus dis miss ing the US’s ob -
jec tion. In sum, the ICJ in the Avena case de cided, among oth ers, (i) that
the rule of ex haus tion of lo cal rem e dies does not ap ply in the case of
mixed claims, due to the fact that they can be treated sim ply un der the
head ing of an in jury to the State (we ad here to the nu mer ous crit i cisms
that this ap proach has re ceived);51 (ii) that the US had breached ar ti cle
36, with out ex pressly stat ing to whom this ob li ga tion was owed; and (iii) 
that it was not nec es sary to deal with the con ten tion that ar ti cle 36 was a
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48  Deen-Racsmány, Z., “Dip lo matic Pro tec tion and the LaGrand Case”, Leiden Jour nal of In -
ter na tional Law 15, 2002, pp. 87-103, at pp. 102-103.

49 LaGrand Case, su pra note 46, p. 446 at p. 515 par. 128(3).
50 Case Con cern ing Avena and other Mex i can Na tion als (Mex ico v. United States of Amer ica), 

Judg ment of March 31, 2004, ICJ (Gen eral List No. 128), avail able at www.icj-cij.org 
51 In our view, the claim should have been treated as a dip lo matic pro tec tion claim and due

heed should have been paid to the pre pon der ance test and the fu til ity or in ef fec tive ness of the lo cal
rem e dies. Among the six sep a rate or dis sent ing opin ions ren dered by ICJ judges re gard ing the judg -
ment, all of them make crit i cal ref er ence to the ICJ’s ap proach in such para graph 40. In this sense,
the Sep a rate Opin ions of Judges Vereshchetin, Parra-Aranguren, Tomka, and Judge ad hoc
Sepúlveda, and the Dec la ra tions of Pres i dent Shi and of Vice-Pres i dent Ranjeva. For the text of such 
opin ions, see Avena Case, su pra note 50.



hu man right (just as in LaGrand), but that nei ther the VCCR nor the
travaux préparatoires sup port such an in ter pre ta tion (once again mak ing
no men tion of the Inter-Amer i can Court’s Ad vi sory Opin ion).52

Nev er the less, it must be ac knowl edged that the Avena judg ment did
not re tract from the two con tri bu tions of the LaGrand judg ment that we
men tioned in the pre ced ing para graphs: First, it rec og nized that ar ti cle 36 
cre ates in di vid ual rights which may be in voked be fore the ICJ by the
State of na tion al ity, by in cor po rat ing its cor re spond ing dic tum of the La
Grand de ci sion53 and by re fer ring to such VCCR rights as “the in di vid -
ual rights of Mex i can na tion als”.54 Sec ond, it rec og nized through out the
judg ment the pos si bil ity that both in di vid ual and State’s rights may be
in volved in a dip lo matic pro tec tion claim, and went fur ther by ex pressly
stat ing the in ter de pen dence of such rights, in the sense that “vi o la tions of 
the rights of the in di vid ual un der Ar ti cle 36 may en tail a vi o la tion of the
rights of the send ing State, and that vi o la tions of the rights of the lat ter
may en tail a vi o la tion of the rights of the in di vid ual”, a sit u a tion which it 
qual i fied as “spe cial cir cum stances of in ter de pen dence of the rights of
the State and of in di vid ual rights”.55 In so do ing, and added to the fact
that, de spite its choice to treat the claim as sim ply a claim for ‘di rect in -
jury’ to Mex ico, it de cided that the US had breached its ob li ga tions but
did not ex pressly state to whom such ob li ga tions were owed (al beit Mex -
ico’s re quest for such a spec i fi ca tion), the Avena judg ment ac tu ally ex -
tended the LaGrand find ing by rec og niz ing that com ple men tary rights of 
the State and of the in di vid ual are in volved, not only in mixed claims but 
also in any other claim of dip lo matic pro tec tion. In these two senses, the
Avena judg ment, de spite its dif fer ent out come, came to con firm, re in -
force and extend the LaGrand judgment’s findings.

D. The Right to Dip lo matic Pro tec tion within the Eu ro pean
Un ion

In di vid ual rights have also arisen within the re gional in te gra tion
frame work. Thus, within the Eu ro pean Un ion (“EU”), ar ti cle 20 of the
Treaty es tab lish ing the Eu ro pean Com mu nity (for mer ar ti cle 8(c) of the EU

MARIANA SALAZAR ALBORNOZ390

52 Avena Case, su pra note 50, par. 124.
53 Ibi dem, para. 40.
54 Idem.
55 Idem.



Maastricht Treaty), es tab lishes in fa vor of the Eu ro pean cit i zen a direct
right to dip lo matic pro tec tion by EU States other than its own, when its
own State is not rep re sented in the third coun try in which he finds him -
self. Such pro vi sion reads as fol lows: “Ev ery cit i zen of the Un ion shall,
in the ter ri tory of a third coun try in which the Mem ber State of which he
is a na tional is not rep re sented, be en ti tled to pro tec tion by the dip lo -
matic or con sular au thor i ties of any Mem ber State, on the same con di -
tions as the na tion als of that State”.56

Al though such pro vi sion re fers only to dip lo matic pro tec tion lato
sensu57 but not par tic u larly to dip lo matic pro tec tion stricto sensu in the
sense of an in ter na tional claim of State re spon si bil ity, it is rev o lu tion ary,
among oth ers,58 in the sense that it es tab lishes a true di rect in di vid ual
right to State pro tec tion, a na ture which is con firmed by other re lated
doc u ments.59 In ter est ingly, it fur thers the in di vid ual rights of the EU cit i -
zen on the re gional level, since this in di vid ual right to dip lo matic pro tec -
tion un der the EU is gen er ally not con ferred to the in di vid ual un der most 
of the na tional legislations of the EU Mem ber States if taken sep a rately60

(where, in most cases, dip lo matic pro tec tion is still discretionary).
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56 (for mer Ar ti cle 8c of the Maastricht Treaty- Pro vi sions Amend ing the Treaty Es tab lish ing
the Eu ro pean Eco nomic Com mu nity with a view to es tab lish ing the Eu ro pean Com mu nity, 7 Feb ru -
ary 1992); cur rently in ar ti cle 20 of the Treaty Es tab lish ing the Eu ro pean Com mu nity, Of fi cial Jour -
nal C 325, 24 De cem ber 2002.

57 Fol low ing Condorelli, “Il s’agit ici, à vrai dire, de pro tec tion consulaire plutôt que de pro -
tec tion diplomatique, bien que le libellé de l’article soit suffisamment large pour que cette dernière
puisse aussi y rentrer”.  Condorelli, L., op. cit. (note 7), p. 45.

58 This pro vi sion is also in ter est ing in the sense that it der o gates the con di tion of na tion al ity of 
claims and al lows for dip lo matic pro tec tion to be ex er cised by an EU Mem ber State in fa vor of an
in di vid ual who is not a na tional of such State, sub ject to the agree ment of the State of na tion al ity.
For an in ter est ing anal y sis on this prac tice, see: R. Dolzer, “Dip lo matic pro tec tion of For eign Na -
tion als”, in Bernhardt, Rudolf (dir.), En cy clo pe dia of Pub lic In ter na tional Law, Max Planck In sti tute 
for Com par a tive Pub lic Law and In ter na tional Law, Vol. I, pp. 1067-1070, at p. 1068. 

59 In this sense, the ex plan a tory notes con tained in http://europa.eu.int/comm/jus -
tice_home/fsj/cit i zen ship, clearly adopt the view point that the dip lo matic and con sular pro tec tion re -
ferred to in such ar ti cle is a right of the in di vid ual. In ad di tion, this view point is also high lighted in
the Coun cil’s De ci sion dated De cem ber 19, 1995. More over, ar ti cle 46 of the Nice Char ter on Fun -
da men tal Rights of the EU dated De cem ber 18, 2000 goes as far as plac ing this in di vid ual right
within the cat e gory of fun da men tal rights.

60 In this sense, Puissochet clar i fies that “[c]ette for mu la tion… est toutefois sus cep ti ble d’être
interprétée comme impliquant un droit pour les citoyens de l’Union à une pro tec tion
diplomatique–ce qui serait une in no va tion puisque les citoyens français eux-mêmes ne peuvent, à
l’heure actuelle, pas se prévaloir d’un tel droit vis-à-vis des autorités nationales… Le décret, qui
transposera en France l’article 20 CE, devrait ouvrir le bénéfice de garanties nouvelles non
seulement aux ressortissants d’autres Etats membres mais aussi aux nationaux français”.



2. Rec og ni tion of In ter na tional Pro ce dural Rights to the In di vid ual

A. In ter na tional Hu man Rights Pro tec tion Mech a nisms
avail able to the In di vid ual

A mul ti pli ca tion of di verse pro ce dural rights be fore hu man rights
pro tec tion mech a nisms has also been pres ent in the lat ter half of the
twen ti eth cen tury. Some of such mech a nisms are inter-State, but oth ers
al low for the in di vid ual to ap pear di rectly be fore them. Among these,
within the uni ver sal frame work, are the UN Char ter-based mech a nisms
which in clude the re view of in di vid ual com plaints re gard ing “a con sis -
tent pat tern of gross and re li ably at tested vi o la tions”, by the Com mis sion 
on Hu man Rights un der the mech a nism cre ated by Res o lu tion 1503
(XLVIII) of 1970. As for the treaty-based mech a nisms, in di vid ual com -
plaints can be re ceived by the Hu man Rights Com mit tee es tab lished un -
der the ICCPR (sub ject to con sent to the Op tional Pro to col by the in jur -
ing State), by the Com mit tee on the Elim i na tion of Ra cial Dis crim i na tion 
or by the Com mit tee Against Tor ture,61 among oth ers. On the re gional
level, in di vid ual com plaints can be brought di rectly be fore the Eu ro pean
Court of Hu man Rights (un der Pro to col 11 of its Con ven tion) and the
Inter-Amer i can Com mis sion on Hu man Rights (such Com mis sion may
later re fer the case to the Court), while in di vid ual com mu ni ca tions can
only be re viewed by the Af ri can Com mis sion on Hu man and Peo ples’
Rights if they re late to “a se ries of se ri ous or mas sive vi o la tions of hu -
man and peo ples’ rights”.62

The ef fec tive ness of the rem e dies pro vided by hu man rights pro tec -
tion mech a nisms is, how ever, still quite lim ited. On the uni ver sal level,
as stated by Dugard, “[t]he sad truth is that only a hand ful of in di vid u als, 
in the lim ited num ber of States that ac cept the right of in di vid ual pe ti tion 
to the mon i tor ing bod ies of these con ven tions, have ob tained or will ob -
tain sat is fac tory rem e dies from these con ven tions”.63 On the re gional
sce nario, al though the ten dency is pos i tive, the suc cess that the Eu ro pean 
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Puissochet, J. P., “La pra tique française de la pro tec tion diplomatique”, in Flauss, Jean-François
(dir.), La Pro tec tion Diplomatique: Mu ta tions contemporaines et pra tiques nationales, cit. (note 7),
pp. 118 y 119.

61 Es tab lished un der the Con ven tion on the Elim i na tion of Ra cial Dis crim i na tion and un der the 
Con ven tion Against Tor ture and other Cruel, In hu man or De grad ing Treat ment, re spec tively.

62 Art. 58(1) of the Af ri can Char ter on Hu man and Peo ples’ Rights (su pra note 35).
63  Dugard, J., First Re port on dip lo matic pro tec tion, su pra note 13, par. 25.



sys tem has in du bi ta bly proved re mains yet to be seen in the newer Amer -
i can or Af ri can sys tems; and a re gional sys tem is still desirable in Asia.

B. In vest ment Dis pute Set tle ment Mech a nisms

The ma jor con tri bu tion for in ter na tional pro ce dural rights granted di -
rectly to for eign in ves tors was pro vided by the es tab lish ment of the In -
ter na tional Cen tre for Set tle ment of In vest ment Dis putes (“ICSID”) un -
der the 1965 Wash ing ton Con ven tion. ICSID con sti tutes the first
in ter na tional in vest ment dis pute-set tle ment mech a nism es tab lished in
com plete in de pend ence from do mes tic le gal sys tems, and it al lows di rect 
ac cess by for eign in ves tors to bring in ter na tional claims against their
host States. Its proven suc cess was in creased af ter the es tab lish ment of
its 1978 Ad di tional Fa cil ity Rules, which al low, among oth ers, for the
ICSID pro ce dure to be re sorted to by in di vid u als even if their State of
na tion al ity is not a Con tract ing State un der the Wash ing ton Con ven tion.
Ar ti cle 27(1) of the Wash ing ton Con ven tion pro vides that the in ves tor’s
agree ment to sub mit a dis pute to ICSID ar bi tra tion ex cludes the pos si bil -
ity for his State of na tion al ity to ex er cise dip lo matic pro tec tion in his fa -
vor be fore or while ICSID ar bi tra tion is tak ing place.64

In ad di tion, the bi lat eral in vest ment agree ments that have pro lif er -
ated in the sec ond half of the twen ti eth cen tury have also con trib uted to
mul ti ply ing the in ter na tional pro ce dural rights granted to for eign in ves -
tors. More than one thou sand of them have in cluded a clause by means
of which they re fer dis putes be tween an in ves tor and a host State to the
ICSID pro ce dure, while some oth ers pro vide for al ter na tive means of in -
ter na tional in vest ment dis pute set tle ment which also al low for di rect ac -
cess by individuals.

Fi nally, in ves tors’ pro ce dural rights have also been in creased
through mul ti lat eral in vest ment trea ties, among which the most sig nif i -
cant ex am ple can be found in Chap ter XI- Part B of NAFTA, the first
mul ti lat eral in vest ment treaty to pro vide for eign in ves tors di rect ac cess
to an in ter na tional dis pute-set tle ment mech a nism against their host State
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64 The ICSID pro ce dure is also char ac ter ized by the fact that it ex pressly ex cludes the ap pli ca -
tion of the rule of ex haus tion of lo cal rem e dies un less a State re quires oth er wise (ar ti cle 26 of the
Wash ing ton Con ven tion). The pro ce dure al lows for dip lo matic pro tec tion to be ex er cised re sid u ally
re gard ing com pli ance with the ICSID ar bi tral award by the in jur ing State (ar ti cle 27(1) of the Wash -
ing ton Con ven tion). 



(ar ti cle 1115). The in di vid u als al lowed to file such claims may be na tion -
als or even non-na tion als which are per ma nent res i dents of a State party
to NAFTA (ar ti cles 1116 and 201). The means pro vided for dis pute set -
tle ment are ar bi tra tion un der ei ther the ICSID Con ven tion, the ICSID
Ad di tional Fa cil ity Rules, or an ad hoc ar bi tra tion un der the Ar bi tra tion
Rules of the United Na tions Com mis sion on In ter na tional Trade Law
(UNCITRAL) (ar ti cle 1120(1)). Other mul ti lat eral trea ties have fol lowed 
the same trend and have in cluded sim i lar pro vi sions, as is the case of the
En ergy Char ter Treaty,65 the Cartagena Free Trade Agree ment,66 and
the Colonia Pro to col on the Re cip ro cal Pro mo tion and Pro tec tion of In -
vest ments.67

C. Ad Hoc In ter na tional Claims Tri bu nals or Com mis sions

An im por tant step in the in ter na tional rec og ni tion of in di vid ual pro -
ce dural rights has been the es tab lish ment of ad hoc in ter na tional tri bu -
nals or com mis sions to deal with claims by the na tion als of one State
against an other State de rived from a sit u a tion of cri sis or con flict be -
tween the two States. The two most rel e vant ex am ples are found in the
Iran-United States Claims Tri bu nal (“IUSCT”) and in the United Na tions 
Com pen sa tion Com mis sion (“UNCC”), both of which, as Kokott has
high lighted, “re flect re ac tions to mod ern de vel op ments in in ter na tional
law”.68

The IUSCT was es tab lished in 198169 to re solve the nu mer ous claims
that had arisen be tween Iran and the US and their na tion als as de rived
from debts, con tracts, ex pro pri a tions and other mea sures af fect ing prop -
erty rights.70 It is an ar bi tral tri bu nal which ju ris dic tion ex tends, apart
from the inter-State one, to “de cid ing claims of na tion als of the United
States against Iran and claims of na tion als of Iran against the Unit-
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65 En ergy Char ter Treaty, en tered into force on 16 April, 1998, see In ter na tional Le gal Ma te ri -
als vol. 34, 1995, p. 373; for the com plete ci ta tion of NAFTA, cf. su pra note 38.

66 Cartagena Agree ment, 1969, avail able at www.sice.oas.org/agreemts/Comand_e.asp 
67 Adopted on Jan u ary 17, 1994 in the con text of the Asunción Treaty cre at ing Mercosur.

http://www.mercosur.org.uy/espanol/snor/normativa/decisiones/DEC1193.htm 
68  Kokott, J., re port on “The Ex haus tion of Lo cal Rem e dies”, Lon don Con fer ence, In ter na -

tional Law As so ci a tion Re ports, 2000, pp. 604-654, at p. 609.
69 Al giers Agree ment of Jan u ary 19th, 1981 be tween the Is lamic Re pub lic of Iran and the US,

In ter na tional Le gal Ma te ri als, vol. XX (1981), pp. 230-233. 
70 To this date more than 4,000 judg ments have been ren dered by it, and its cut-off date for the 

pre sen ta tion of claims was con cluded in 1982.



ed States”,71 thus grant ing di rect ac cess thereto by in di vid u als, even in
the case of dual na tion als of both States.72 As from the date of fil ing of the 
claim be fore the IUSCT, any other claim ing pro ce dure was ex cluded. In
this sense, dip lo matic pro tec tion could not be ex er cised by the in di vid -
ual’s State of na tion al ity pend ing pro ceed ings be fore the IUSCT.

As for the UNCC, it was es tab lished by means of a res o lu tion of the
Se cu rity Coun cil73 to re solve com pen sa tion claims for “any di rect loss,
dam age… or in jury to for eign Gov ern ments, na tion als and cor po ra tions,
as a re sult of Iraqi’s un law ful in va sion and oc cu pa tion of Ku wait”74 in
the con text of the Gulf War. In con trast to the IUSCT, it op er ates more
in an ad min is tra tive man ner than in a lit i ga tion for mat, as its pur pose is
to re solve a large num ber of claims in a rea son able time.75 The UNCC
does not pro vide di rect ac cess to it by in di vid u als: com pen sa tion claims
on be half of in di vid u als are to be sub mit ted by their States of na tion al ity
or of res i dence,76 and if this is not pos si ble, by a per son, au thor ity or
body au tho rized by the Gov ern ing Coun cil to sub mit claims on their be -
half. Thus, the UNCC is not, in re al ity, a case of di rect ac cess by in di vid -
u als to in ter na tional or gans: it is truly a vari a tion of the in sti tu tion of dip -
lo matic pro tec tion, or, as Condorelli has stated, “un mécanisme très
sophistiqué et complexe de pro tec tion diplomatique”.77 Nev er the less, its
mod ern der o ga tions from the tra di tional view of dip lo matic pro tec tion
re spond to the con tem po rary, in di vid ual-ori ented trends. First, it does not 
sub ject the pro tec tion to the dis cre tion of the State of na tion al ity,78 as it
al lows for an other per son, au thor ity or en tity au tho rized by the Gov ern -
ing Coun cil to sub mit the claim if the State does not. Sec ond, and most
im por tant, un der the UNCC in di vid u als have a di rect right to rep a ra tion
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71 Al giers Agree ment su pra note 69, Dec la ra tion of the Gov ern ment of the Dem o cratic and
Pop u lar Re pub lic of Al ge ria con cern ing the Set tle ment of Claims by the Gov ern ment of the United
States of Amer ica and the Gov ern ment of the Is lamic Re pub lic of Iran (1981) 77 AJIL p. 836, art. II, 
par 1.

72 Al giers Agree ment su pra note 69, art. IV, par. 3. The IUSCT did not re quire the prior ex -
haus tion of lo cal rem e dies. 

73 Se cu rity Coun cil Res o lu tion 687, adopted at its 2981st meet ing, on April 3, 1991.
74 Ibi dem, par. 16. 
75 It also ex cludes the re quire ment of prior ex haus tion of lo cal rem e dies. To this date, more

than 2,800,000 claims have been sub mit ted re gard ing in di vid u als.
76 Ar ti cle 5 par. 1(a) of the Pro vi sional Rules for Claims Pro ce dure, ap proved by the UNCC’s

Gov ern ing Coun cil at the 27th meet ing, 6th ses sion held on June 26, 1992, S/AC.26/1992/10.
77 Condorelli, L., op. cit. (note 7), pp. 15 y 16.
78 The UNCC pro ce dure also soft ens the re quire ment of na tion al ity link. See, in this sense,

art. 5 par. 1.a UNCC Pro vi sional Rules for Claims Pro ce dure, su pra note 76 (em pha sis added).



un der it, due to the fact that it can be seen as oblig ing the State who
brings the claim (which is in fact a pro tect ing State un der the view of
dip lo matic pro tec tion) to dis trib ute the com pen sa tion in fa vor of the in di -
vid ual. In deed, its gov ern ing doc u ments rec og nize re peat edly that the
pay ments of com pen sa tion “are avail able to in di vid u als who claim
losses”,79 and de spite the fact that it was rec og nized that “dis tri bu tion of
com pen sa tion will be the re spon si bil ity of each Gov ern ment con -
cerned”,80 the very day af ter such rec og ni tion the Gov ern ing Coun cil es -
tab lished a whole mech a nism of sur veil lance of such dis tri bu tion,81 and a 
later de ci sion reg u lates the ‘re turn of un dis trib uted funds’.82 Thus, as
stated by Randelzhofer and Tomuschat, the UNCC is an ex am ple of a
mech a nism “that com bines tra di tional el e ments of dip lo matic pro tec tion
with some de gree of lee way for in di vid u als to as sert their rights on their
own ac count”.83

III. THE CHALLENGES POSED TO TRADITIONAL

DIPLOMATIC PROTECTION BY THE INDIVIDUAL-ORIENTED

EVOLUTION OF INTERNATIONAL LAW

1. Le gal Na ture

The de bate sur round ing the le gal na ture con cerns the is sue of whose
right is be ing as serted when the State is ex er cis ing dip lo matic pro tec tion: 
its own State right, or that of the pro tected in di vid ual.

A. The Tra di tional view: A Dis cre tion ary Right of the State

Tra di tion ally, it has been con sid ered that, un der ly ing the State’s ex -
er cise of dip lo matic pro tec tion, is a right that be longs en tirely to the
State. This idea was based on the clas si cal Vattelian fic tion that “who -
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79 See, for ex am ple, the Cri te ria for ad di tional cat e go ries of claims, adopted by de ci sion of the
UNCC’s Gov ern ing Coun cil dur ing its 3rd ses sion, at its 18th meet ing (28 No vem ber 1991) as re -
vised at the 24th meet ing (16 March 1992), S/AC.26/1991/7/Rev.1, March 17, 1992.

80 De ci sion of the UNCC’s Gov ern ing Coun cil, S/AC.26/Dec. 17, March 23, 1994.
81 De ci sion of the UNCC’s Gov ern ing Coun cil, S/AC.26/Dec. 18, March 24, 1994. 
82 De ci sion of of the UNCC’s Gov ern ing Coun cil, S/AC.26/Dec.48, Feb ru ary 3, 1998.
83  Randelzhofer, A. and Tomuschat, C. (eds.), State Re spon si bil ity and the In di vid ual-Rep a ra -

tion in In stances of Grave Vi o la tions of Hu man Rights, The Hague, Martinus Nijhoff Pub lish ers,
1999, p. VIII.



ever ill-treats a cit i zen in di rectly in jures the State”.84 No where is this po -
si tion more clearly re flected than in the PCIJ’s dic tum in the 1924
Mavrommatis Pal es tine Con ces sions Case:

By tak ing up the case of one of its sub jects and by re sort ing to dip lo matic
ac tion or in ter na tional ju di cial pro ceed ings on his be half, a State is in re al -
ity as sert ing its own right – its right to en sure, in the per son of its sub jects, 
re spect for the rules of in ter na tional law. The ques tion, there fore, whether
the pres ent dis pute orig i nates in an in jury to a pri vate in ter est, which in
point of fact is the case in many in ter na tional dis putes, is ir rel e vant from
this stand point. Once a State has taken up a case on be half of one of its
sub jects be fore an in ter na tional tri bu nal, in the eyes of the lat ter the State
is sole claim ant.85

This view rests upon the idea that in ter na tional ob li ga tions are nec es -
sar ily of an inter-State char ac ter, and thus may only be owed to States
(and not to in di vid u als).86 Such ap proach was con firmed by the ICJ in its 
de ci sion in the Rep a ra tions case, where it con sid ered that the rule in her -
ing dip lo matic pro tec tion rests on the bases that “the de fen dant State has
bro ken an ob li ga tion to wards the na tional state in re spect of its na tion als 
[and] that only the party to whom an in ter na tional ob li ga tion is due can

LEGAL NATURE AND LEGAL CONSEQUENCES 397

84  Vattel, E. de, op. cit. (note 3).
85 Mavrommatis Pal es tine Con ces sions case, su pra note 9, p. 12. The em pha sis is ours. This

tra di tional view was re peated by the PCIJ in the Panevezys-Saldutiskis Rail way Case, su pra note 9
at p. 16; the Case Con cern ing the Pay ment of Var i ous Ser bian Loans is sued in France, Judg ment of
July 12th, 1929, PCIJ Re ports, Se ries A No. 20; and in the Case Con cern ing the Fac tory at
Chorzow, Judg ment of Sep tem ber 13th, 1928, Mer its, PCIJ Re ports, Se ries A No. 17. The ICJ has
adopted it in the Rep a ra tion for in ju ries suf fered in the ser vice of the United Na tions Ad vi sory Opin -
ion: ICJ Re ports 1949, p. 174 at p. 181; the Nottebohm Case (sec ond phase) Judg ment of April 6th,
1955: ICJ Re ports 1955, p. 4 at p. 24; the Interhandel Case (Judg ment of March 21st, 1959: ICJ Re -
ports 1959, p. 6 at p. 27) and the Bar ce lona Trac tion, Light and Power Com pany, Lim ited case, su -
pra note 6, at p. 32 par. 33. It has also been rec og nized by other in ter na tional tri bu nals: see, for ex -
am ple, Ad min is tra tive De ci sion No. V of the US-Ger man Claims Com mis sion.

86 Anzilotti stated, in this sense, that “In ter na tional re spon si bil ity does not de rive, there fore,
from the fact that an alien has suf fered in jury, and does not form a re la tion ship be tween the State
and the in jured alien… The alien as such has no rights against the State, save in so far as the law
con fers them upon him”. Anzilotti, D., 1 Corso di Diritto Internazionale 423 (4th ed. 1955), as
quoted by García Amador, Year book of the In ter na tional Law Com mis sion, vol. 2. In the same
sense, Berlia, G., “Con tri bu tion à l’étude de la na ture de la pro tec tion diplomatique”, in Annuaire
Français de Droit In ter na tional, Cen tre Na tional de la Re cher che Scientifique, 1957, III, pp. 63-72
at p. 65.



bring a claim in re spect of its breach”.87 By re cur ring to the Vattelian fic -
tion, in ju ries suf fered by na tion als abroad are at tached to their State of
or i gin, un der the jus ti fi ca tion that they “are not nec es sar ily con fined to
the in di vid ual suf ferer or his fam ily, but in clude such con se quences as the
‘mis trust and lack of safety’ felt by other for eign ers sim i larly sit u ated”.88

In this sense, it is ar gued that an in jury to a na tional abroad af fects the
State’s in ter ests of self-pres er va tion, equal ity and in ter course with other
States, and even the State’s su pe rior in ter ests of pre serv ing the prin ci ples 
of in ter na tional law and main tain ing the peace ful co ex is tence among
States.

A right of the State, the de ci sion to ex er cise or not dip lo matic pro tec -
tion is also tra di tion ally deemed to be dis cre tion ary. In deed, no in stru -
ment of in ter na tional law, in the past or now a days, es tab lishes an in ter -
na tional ob li ga tion to ex er cise dip lo matic pro tec tion by a State in fa vor
of its na tion als. As clearly stated by the ICJ in the Bar ce lona Trac tion
case:

Within the lim its pre scribed by in ter na tional law, a State may ex er cise dip -
lo matic pro tec tion by what ever means and to what ever ex tent it thinks fit,
for it is its own right that the State is as sert ing… The State must be viewed 
as the sole judge to de cide whether its pro tec tion will be granted, to what
ex tent it is granted, and when will it cease. It re tains in this re spect a dis -
cre tion ary power the ex er cise of which may be de ter mined by con sid er -
ations of a po lit i cal or other na ture, un re lated to the par tic u lar case.89

Un der this view, the con sid er ations un der ly ing the de ci sion to ex er -
cise or not dip lo matic pro tec tion may vary de pend ing on each case and
may rely en tirely on pol icy con sid er ations re gard less of the in ter ests of
the di rectly-in jured in di vid ual, and the State is not re quired to pro vide
jus ti fi ca tion for its de ci sion.90 More over, the man ner in which the State
car ries out such ex er cise also re mains within its dis cre tion, and the in di -
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87 Rep a ra tion for in ju ries suf fered in the ser vice of the United Na tions, su pra note 85, at
pp. 181-182. 

88  Brierly, J., “The The ory of Im plied State Com plic ity in In ter na tional Claims” (1928) in
Brit ish Year book of In ter na tional Law, vol. 9, p. 48.

89 Bar ce lona Trac tion, Light and Power Com pany, Lim ited, case, su pra note 6, at p. 44
par. 78.

90 See in this sense, Borchard, E., Dip lo matic Pro tec tion of Cit i zens Abroad, New York, The
Banks Law Pub lish ing Co., 1915, at VI. Also: G. Berlia, op. cit. (note 86), pp. 63 y 64. 



vid ual is en ti tled to no in ter na tional right re gard ing the claim. The State
may take into ac count the in ter ests of the in di vid ual, or may even grant
him/her re lated rights un der its own na tional law, but in ter na tion ally it is 
not obliged to do so.

There fore, this rea son ing con sid ers that it is ir rel e vant if the in di vid -
ual has en cour aged or waived the ex er cise of dip lo matic pro tec tion in
his/her fa vor: as an in ter na tional right of the State, the in di vid ual has no
say in it, and he/she has no means to oblige a re fus ing State to ex er cise
dip lo matic pro tec tion, or to im pede a will ing State to ex er cise it through
waiv ers thereto. In this sense, the an tic i pated91 waiv ers to dip lo matic
pro tec tion is sued as a con se quence of the Latin Amer i can prac tice of the
Calvo clause92 (which con di tioned for eign in vest ment to the prior waiver 
of the in ves tor’s right to call for dip lo matic pro tec tion from his State of
na tion al ity), have been con sid ered as not bar ring the ac tual ex er cise
of dip lo matic pro tec tion by the State of na tion al ity if it so de cides, on the 
grounds that the in di vid ual can not waive an in ter na tional right that be -
longs to the State.93 Even the in di vid ual’s waiver to dip lo matic pro tec -
tion af ter the in ter na tion ally wrong ful act took place is con sid ered to
have no ef fect upon the State’s dis cre tion ary power to ex er cise it against
the will of such in di vid ual.94
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91 “An tic i pated”, in the sense of hav ing been is sued be fore the com mis sion of an in ter na tion -
ally wrong ful act that in jures the in di vid ual.

92 Orig i nally a re ac tion to the dis crim i na tory prac tice of dip lo matic pro tec tion by pow er ful
States, the Calvo clause came to be in cor po rated into the laws of many Latin Amer i can coun tries as
a re quire ment for the va lid ity of con tracts signed with aliens, by pro vid ing for a con trac tual stip u la -
tion to the ef fect that “(a) the alien will be sat is fied with lo cal rem e dies; or (b) no dis pute aris ing out
of the con tract will be set tled by means of an in ter na tional claim; or (c) the alien will be treated as a
na tional of the con tract ing state for the pur poses of the con tract”. It was de fined by Spe cial Rap por -
teur Dugard as “a con trac tual un der tak ing by an alien in which he agrees to waive any right which
he may have to dip lo matic pro tec tion by his State of na tion al ity in mat ters aris ing out of the con tract
and to con fine him self ex clu sively to lo cal ju di cial rem e dies for any griev ances he may have re lat ing 
to the con tract.” Dugard, J.,Third Re port on Dip lo matic Pro tec tion, Ad den dum, su pra note 13,
par (1).

93 An ex am ple of this tra di tional view is to be found in the U.S. Re state ment of For eign Af -
fairs (Third), which states that, re gard ing dip lo matic pro tec tion, if the per son waives the claim be -
fore the in jury ef fec tively hap pens (i.e. the Calvo Clause), then “the United States re gards com pa -
nies that sign such clauses or sub mit to such laws as waiv ing rights that are not theirs to waive,
since, in prin ci ple, the in jury is to the state”, par. 713 com ment g.

94 The in di vid ual’s waiver to dip lo matic pro tec tion af ter the in ter na tion ally wrong ful act is
com mit ted may im ply a con sent by that in di vid ual to the in ter na tion ally wrong ful act, but such in di -
vid ual’s con sent will not pre clude the wrong ful ness of the act, pro vided that, in line with the 2001
State Re spon si bil ity ar ti cles, con sent as a cir cum stance pre clud ing wrong ful ness re lates to con sent



As for the phase fol low ing the ex er cise of dip lo matic pro tec tion, it is 
tra di tion ally con sid ered that the in di vid ual has no rem edy un der in ter na -
tional law if he/she is not sat is fied with the man ner in which the pro tec -
tion was car ried out (re gard less of any such right con ferred by the State
un der its own na tional leg is la tion). The ICJ ex pressed this in its de ci sion 
in the Bar ce lona Trac tion case:

[S]hould the nat u ral or le gal per sons on whose be half it is act ing con sider
that their rights are not ad e quately pro tected, they have no rem edy in in ter -
na tional law. All they can do is re sort to mu nic i pal law, if means are avail -
able, with a view to fur ther ing their cause or ob tain ing re dress. […] How -
ever, all these ques tions re main within the prov ince of mu nic i pal law and
do not af fect the po si tion in ter na tion ally.95

The ILC’s First Read ing Draft Ar ti cles on dip lo matic pro tec tion
have fully at tached to the tra di tional view on the le gal na ture of such in -
sti tu tion. In this sense, (i) they ex pressly state that “the right of dip lo -
matic pro tec tion be longs to or vests in the State”, a state ment which
“gives rec og ni tion to the Vattelian no tion that an in jury to a na tional is
an in di rect in jury to the State”;96 (ii) they af firm its dis cre tion ary na ture
by clar i fy ing that dip lo matic pro tec tion is a “sov er eign pre rog a tive” of
the State,97 and stress ing that it “has the right to ex er cise dip lo matic pro -
tec tion on be half of a na tional. It is un der no duty or ob li ga tion to do
so”;98 and (iii) they have opted not to in clude any ref er ence to the Calvo
Clause, be cause to do so was con sid ered “un nec es sary and su per flu ous”,
and “rel e vant and valid only in so far as it re af firms the ex haus tion of lo -
cal rem e dies rule”,99 thus ev i denc ing that the right of dip lo matic pro tec -
tion be longs to the State and is not for the individual to waive.
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by the in jured State, which is con sid ered to be the State of na tion al ity, but not by the in di vid ual him -
self. See, in this sense, Daillier, P. and Pel let, A., op. cit. (note 14), at pp. 783 y 784.

95 Bar ce lona Trac tion, Light and Power Com pany, Lim ited case, su pra note 6, at p. 44,
par. 78.

96 ILC First Read ing Draft Ar ti cles on Dip lo matic Pro tec tion, su pra note 13, par. 60, Com -
men tary to Draft Ar ti cle 2, par. (1); see, also, Com men tary to Draft Ar ti cle 1, par. (3), and text of
Draft Ar ti cle 2.

97 Re port of the In ter na tional Law Com mis sion on the work of its 50th ses sion, su pra note 13,
par. 77.

98 ILC First Read ing Draft Ar ti cles on Dip lo matic Pro tec tion, su pra note 2, com men tary to
Draft Ar ti cle 2, par. (2).

99  Dugard, J., Third Re port on Dip lo matic Pro tec tion, Ad den dum, su pra note 13, par (39).



B. Chal lenges: An Un der ly ing Right of the In di vid ual
and a State-Duty to Pro tect?

That in di vid ual rights ex ist di rectly un der in ter na tional law in var i -
ous fields has re cently been ac knowl edged by the ICJ in the LaGrand100

and Avena cases101 (re gard ing VCCR con sular rights), and has also been
rec og nized by the ILC in its Com men tary to ar ti cle 33 of its 2001 State
Re spon si bil ity Ar ti cles:

[I]ndividual rights un der in ter na tional law may also arise out side the
frame work of hu man rights. The range of pos si bil i ties is dem on strated
from the judg ment of the In ter na tional Court in the LaGrand case, where
the Court held that ar ti cle 36 of the Vi enna Con ven tion on Con sular Re la -
tions “cre ates in di vid ual rights, which, by vir tue of Ar ti cle I of the Op -
tional Pro to col, may be in voked in this Court by the na tional State of the
de tained per son”.102

This fact alone has led some in di vid ual-rights the o rists to re act
strongly against the tra di tional Vattelian fic tion, in hold ing the ex trem ist
view that there are ab so lutely no State rights un der ly ing the ex er cise of
dip lo matic pro tec tion: if ex er cised as a con se quence of the breach of a
treaty or cus tom that pro vides for in di vid ual rights, then it must be con -
sid ered (ac cord ing to them) that dip lo matic pro tec tion has only in di vid -
ual rights as its ba sis, and that the State ex er cis ing it acts only as an
agent or a rep re sen ta tive of such in di vid ual,103 but is in no way en forc ing 
its own rights. They dis card the Vattelian fic tion as “in sub stan tial and il -
lu sory”,104 and re ject its tra di tional jus ti fi ca tions ac cord ing to which an
in jury to an in di vid ual af fects the State’s in ter ests. Nev er the less, such
an ex trem ist po si tion is, in our view, in dis har mony with the ‘es sen tially
inter-State’ char ac ter of in ter na tional law, par tic u larly of the law of State 
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100 Su pra note 46.
101 Su pra note 50.
102 Ar ti cles on Re spon si bil ity of States for In ter na tion ally Wrong ful Acts, in J. Crawford, op.

cit. (note 10), Com men tary to art. 33, par. (3), p. 209.
103  Amerasinghe, C. F., Lo cal Rem e dies in In ter na tional Law (2nd edi tion), Cam bridge, Cam -

bridge Uni ver sity Press, 2004, p. 55.
104  Scelle, G., “Droit de la Paix”, Col lected Courses of the Hague Acad emy of In ter na tional

Law, 1933, IV, vol. 46, pp. 660 y 661.



re spon si bil ity.105 Just as the tra di tional view is ex trem ist in the sense of
com pletely dis re gard ing the ex is tence of in ter na tional in di vid ual rights,
the view de scribed above com pletely dis re gards the fact that such in di -
vid ual rights are con tained in inter-State in stru ments, or are rec og nized
by an inter-State cus tom ary law ob li ga tion. This truth alone ev i dences
that there is a State in ter est in volved when one of its na tion als is in jured
abroad, what ever name –self-pres er va tion, peace ful co ex is tence or in ter -
course– such in ter est may take.

Thus, the true chal lenged posed by in di vid ual rights to the tra di tional 
le gal na ture of dip lo matic pro tec tion is not, as some have con sid ered, the 
sub sti tu tion of the un der ly ing State’s right for that of the in di vid ual. The
true chal lenge con sists in ac knowl edg ing that when an in di vid ual is in -
jured abroad, it is first of all his/her in di vid ual rights that are con cerned,
and that the in jury to such in di vid ual rights con se quently af fects the
State’s rights, which are com ple men tary there to. This dual char ac ter of
the le gal na ture of dip lo matic pro tec tion had al ready been ad vanced
by the ICJ in the LaGrand case when it rec og nized that the US’s vi o la -
tion of the in di vid ual right con tained in ar ti cle 36 VCCR had breached
its ob li ga tions owed “to the Fed eral Re pub lic of Ger many and to the
LaGrand broth ers”,106 al though such find ing con cerned a mixed claim.107

That such dual char ac ter ex tends to all other cases of sin gle-headed dip -
lo matic pro tec tion claims was re cently con firmed in the ICJ’s judg ment
in the Avena case, where it rec og nized that “vi o la tions of the rights of the 
in di vid ual un der Ar ti cle 36 [of the VCCR] may en tail a vi o la tion of
the rights of the send ing State, and that vi o la tions of the rights of the lat -
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105 We ad here, in this sense, to Dominicé’s view, ac cord ing to which: “des con struc tions
différentes, qui verraient par exemple l’État n’être en quelque sorte que le porte-pa role de son
ressortissant, s’écartent non seulement d’une pra tique et d’une ju ris pru dence substantielles, mais
elles sont en ou tre en con tra dic tion avec les caractéristiques fondamentales de la responsabilité
internationale dans les rapports en tre États”. Dominicé, C., “Re gard Actuel sur la Pro tec tion
Diplomatique”, in Liber Amicorum Claude Reymond Autour de l’Arbitrage, París, Éditions du
Juris-Classeur, 2004, pp. 73- 81, at p. 74.

106 Cfr. su pra (note 49)
107 Mixed claim be cause Ger many al leged vi o la tions to ob li ga tions both owed to the in di vid u -

als and to the State, un der dif fer ent pro vi sions. As aptly clar i fied by Dominicé, “l’arrêt LaGrand
met en lumière une sit u a tion qui… se présente lorsque les comportements d’un État sont à l’origine
de deux réclamations parallèles d’un autre État, réclamations fondées sur la vi o la tion de normes
distinctes, et qui conduisent l’État réclamant à faire valoir, d’une part son droit propre, et d’autre
part sa pro tec tion diplomatique”. Dominicé, C., op. cit. (note 105), p. 77.



ter may en tail a vi o la tion of the rights of the in di vid ual”.108 It was also
con firmed in such judg ment’s find ings, when it avoided to name the ben -
e fi ciary of the ob li ga tion breached, de spite its (mis taken) choice of treat -
ing the claim upon the sole ba sis of the di rect in jury to Mex ico. It is in
adopt ing this rec og ni tion of complementariness and in add ing to it the
pri macy of the vi o la tion of the in di vid ual’s right that the chal lenge is to
be sat is fied. Au thors such as Condorelli,109 Gaja110 and Dominicé al ready 
ad hered to this view111 be fore the ren der ing of the Avena judg ment. In an 
ex cel lent anal y sis, the lat ter has clearly em pha sized the pri macy of the
in di vid ual’s right, as fol lows:

Ici, l’attention est portée exclusivement sur la pro tec tion diplomatique et
prend en considération un seul acte illicite. C’est à propos de cet acte
illicite ini tial au détriment d’un étranger qu’il faut constater qu’il n’est pas 
au pre mier chef une atteinte au droit de l’État na tional de celui-ci. Il l’est
simultanément, mais au sec ond degré. La théorie du “droit individuel”
indique bien qu’il y a au point de départ la vi o la tion d’une règle du droit
in ter na tional ac cor dant un droit à l’individu… A l’origine de la pro tec tion
diplomatique, il n’y a donc pas une atteinte au droit de l’État “en la
personne de son ressortissant”, mais la vi o la tion d’un droit in ter na tional
de ce ressortissant, et par ric o chet de son État na tional.112

The tra di tional no tion of the dis cre tion ary char ac ter of the State’s ex -
er cise of such pro tec tion is in con sis tent with the complementariness and
in di vid ual pri macy that un der lies dip lo matic pro tec tion. Given the in di -
vid ual’s lim ited ac cess to in ter na tional tri bu nals, and the in ef fec tive ness
of many of such di rect mech a nisms, it has been con sid ered that the State
should have a true duty to pro tect such na tional and act on his/her be half
when his/her rights are in jured (re sult ing in a true right to dip lo matic
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108 Avena Case, su pra note 50, par. 40.
109 In this sense, Condorelli in ter prets the LaGrand judg ment as ap pli ca ble to all cases of dip lo -

matic pro tec tion, cfr . Condorelli, L., op. cit. (note 7), p. 12, foot note (9).
110  Gaja, G., “Droits des Etats et droits des individus dans le cadre de la pro tec tion

diplomatique”, in Flauss, Jean-François (dir.), La Pro tec tion Diplomatique: Mu ta tions
contemporaines et pra tiques nationales, cit. (note 7), pp. 63-69, at pp. 63-65.

111 Orrego-Vicuña’s re port to the In ter na tional Law As so ci a tion al ready ad vanced the ex is tence 
of this al ter na tive view. Orrego Vicuña, F., “The Chang ing Law of Na tion al ity of Claims”, Lon don
Con fer ence, In ter na tional Law As so ci a tion Re ports, cit (note 68), at pp. 633 y 634.

112  Dominicé, C., op. cit. (note 105), pp. 77-78 (em pha sis added).



pro tec tion of the in jured in di vid ual).113 How ever, in ter na tional at tempts
in this sense have been quite scarce:

First, de lege lata, a small step for ward was pro vided by the right to
dip lo matic pro tec tion lato sensu con tained in ar ti cle 20 of the Eu ro pean
Com mu nity Treaty (al though lim ited to the re gional level and not con -
cerned with dip lo matic pro tec tion stricto sensu), from which is de rived a
cor re spond ing ob li ga tion (non-dis cre tion ary) by EU Mem ber States.114

An other con tri bu tion may be de rived from the UNCC’s pro vi sion ac -
cord ing to which, if a State does not bring a claim on be half of the in di -
vid ual, an other per son or body can do so and thus over come the State’s
dis cre tion to claim.115

Sec ond, de lege ferenda, Spe cial Rap por teur Dugard pro posed that
the ILC adopt in its Draft Ar ti cles a pro vi sion un der which States would
be in ter na tion ally obliged to ex er cise dip lo matic pro tec tion in fa vor of
their na tion als in jured abroad by grave breaches to jus cogens norms, if
the na tional so re quested and if he/she was not af forded di rect ac cess to
an in ter na tional tri bu nal.116 For mu lated in the midst of Dugard’s ef forts
of pro vid ing a text ac cept able to the more-con ser va tive ILC, the pro posal 
was quite weak as it ex cluded the State from such duty if it “would se ri -
ously en dan ger the over rid ing in ter ests of the State and/or its peo ple”, a
pro vi sion prone to be eas ily ma nip u lated.117 The re ac tions were neg a tive
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113 Some even ar gue that the right to dip lo matic pro tec tion is a hu man right. For a de scrip tion,
see Flauss, J. F., “Pro tec tion Diplomatique et pro tec tion internationale des droits de l’homme”, Re -
vue Suisse de Droit In ter na tional et de Droit Européen, 2003, no. 1, pp. 1-36, at pp. 35-36.

114 Su pra note 56.
115 Cfr. su pra note 76.
116 The pro posed ar ti cle read as fol lows: “Ar ti cle [4] 1. Un less the in jured per son is able to

bring a claim for such in jury be fore a com pe tent in ter na tional court or tri bu nal, the State of his/her
na tion al ity has a le gal duty to ex er cise dip lo matic pro tec tion on be half of the in jured per son upon re -
quest, if the in jury re sults from a grave breach of a jus cogens norm at trib ut able to an other State.
2. The state of na tion al ity is re lieved of this ob li ga tion if: (a) The ex er cise of dip lo matic pro tec tion
would se ri ously en dan ger the over rid ing in ter ests of the State and/or its peo ple; (b) An other State
ex er cises dip lo matic pro tec tion on be half of the in jured per son; (c) The in jured per son does not have 
the ef fec tive and dom i nant na tion al ity of the State. States are obliged to pro vide in their mu nic i pal
law for the en force ment of this right be fore a com pe tent do mes tic court or other in de pend ent na -
tional au thor ity”. Dugard, J., First re port on dip lo matic pro tec tion, su pra note 13, par. 74.

117 Ac cord ing to Flauss, the Draft Ar ti cles, not con tain ing a dis pute-set tle ment mech a nism, are
not the place to es tab lish such a lim i ta tion to the dis cre tion, which would be better placed in an in ter -
na tional hu man rights treaty pro vided with a con trol mech a nism. Flauss, J. F., “Vers un ag gior na -
men to des con di tions d’exercice de la pro tec tion diplomatique?”, in Flauss, Jean-François (dir.), La
Pro tec tion Diplomatique: Mu ta tions contemporaines et pra tiques nationales, cit. (note 7), pp. 29-61, 
at p. 60.



in both ex tremes, in clud ing crit i cisms for vi o lat ing the prin ci ple of
non-in ter ven tion118 and for es tab lish ing a “clause échappatoire «attrape
tout»”;119 hence, the pro posal was not ac cepted by the ILC, as “the ques -
tion was still not ripe for treat ment” be cause “the State prac tice and their
opinio juris still had n’t evolved in such di rec tion”.120

Third, some au thors121 see in the ju ris pru dence of the Eu ro pean hu -
man rights or gans a slight ten dency to wards a fu ture pos si bil ity of al leg -
ing a right to dip lo matic pro tec tion for in ju ries suf fered un der ar ti cles 2,
3 and 4 of the Eu ro pean Con ven tion on Hu man Rights. While the Com -
mis sion has re peat edly as serted that no right to dip lo matic pro tec tion ex -
ists un der ar ti cle 1 of the Con ven tion122 and that even if the State were
obliged to pro tect its cit i zens it would en joy a large dis cre tion ary power
in its ex er cise,123 Flauss ar gues that the Court’s de ci sion in the Bankovic
case, which ac knowl edged that the phrase “within their ju ris dic tion”
could in clude a few ex tra-ter ri to rial ac tiv i ties among which “rec og nized
in stances of the ex tra-ter ri to rial ju ris dic tion by a State in clude cases in -
volv ing the ac tiv i ties of its dip lo matic or con sular agents abroad”,124

could be used in the fu ture as an ar gu ment to al lege such a right to dip lo -
matic pro tec tion, pro vided that the ‘pos i tive ob li ga tions’ of States un der
such in stru ment be un der stood so as to in clude those ex tra ter ri to rial ones 
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118 Quot ing Flauss, “C’est dire en définitive que l’Etat de la nationalité serait tenu à un devoir
d’ingérence à l’égard des Etats portant atteinte gravement ou/et massivement aux droits de l’homme 
les plus fondamentaux”. Flauss, J. F. op. cit., p. 56.

119  Flauss, J.F. op. cit (note 117), p. 57.
120 Of fi cial Re cords of the Gen eral As sem bly: 55th ses sion, Sup ple ment No. 10, Doc. A/55/10

(2000), Re port of the ILC on the work of its 52nd ses sion, p. 131.
121 In par tic u lar Ress, G., “La Pra tique Allemande de la Pro tec tion Diplomatique”, in Flauss,

Jean-François (dir.), La Pro tec tion Diplomatique: Mu ta tions contemporaines et pra tiques
nationales, cit. (note 7), pp. 121-151 and Flauss, J. F. (op. cit. (note 117) and op. cit. (note 113)).

122 See, in this sense, Eu ro pean Com mis sion of Hu man Rights, May 2, 1978, B. Rus sel, Peace
Foun da tion Ltd. v. United-King dom, ap pli ca tion 7597/75. Eu ro pean Com mis sion of Hu man Rights,
De cem ber 9, 1987, G. Kapas v. United-King dom, ap pli ca tion 12822/87 DR 54 p. 201; Eu ro pean
Com mis sion of Hu man Rights, April 22, 1998 A Leschi and oth ers v. France, ap pli ca tion no.
37505/97 DR 93-A p. 120; X and Y v. UK, of Oc to ber 11th, 1993, or O. and O.L. v. UK, of July 13th,

1987,
123 Nadler et Reckziegel v. Ger many case, dated April 12, 1996: “even as sum ing that there ex -

isted a pos i tive ob li ga tion on the part of a mem ber state to give pro tec tion of its cit i zens against vi o -
la tion of fun da men tal rights… as far as in ter na tional trea ties are con cerned the Con tract ing Par ties 
en joy a large dis cre tion ary power which is by its na ture lim ited to reach ing re sult ac cept able for the 
Con tract ing Par ties and that the gen eral in ter est of es tab lish ing nor mal and friendly re la tions with
the neigh bour ing State pre vails over the in di vid ual in ter est at stake in the pres ent mat ter”.

124 Eu ro pean Court of Hu man Rights, Bankovic et al v. Bel gium et al., Ap pli ca tion no.
52207/99, de ci sion on in ad mis si bil ity, 12 De cem ber 2001.



of a pro ce dural na ture.125 Nev er the less, this con struc tion re mains on the
the o ret i cal level, and its ex ten sion be yond dip lo matic pro tec tion lato
sensu (to which it appears to be limited) and practical effects yet remain
to be proved.

Fi nally, some States have, in deed, in cor po rated in their mu nic i pal
law a duty to ex er cise dip lo matic pro tec tion in fa vor of their na tion als.
The most of ten-cited ex am ple is that of Ger many, which in its 1919
Weimar Con sti tu tion (and ear lier ones)126 had es tab lished that “[a]gainst
for eign States all Reich na tion als have, both within and with out the
Reich, a claim to the pro tec tion of the Reich”, a pro vi sion which, al -
though not trans posed to the 1949 Fun da men tal Law, has been used as a
ba sis for schol ars and Ger man courts alike to con sider that there is an un -
writ ten con sti tu tional duty in such sense: «que les organes de la
République Fédérale ont l’obligation tirée de la Con sti tu tion de protéger 
les ressortissants allemands dans leurs droits constitutionnels et leurs
intérêts envers les Etats tiers. Si cette ob li ga tion n’est pas satisfaite, cela 
peut objectivement être une vi o la tion de la Con sti tu tion».127 Re cent cases 
have lim ited such right to the ini tial de ci sion of ex er cise, but not the
man ner in which it is car ried out.128 The ef fec tive ness of this ob li ga tion
is du bi ous, as may be de rived from Ress’ state ment that “[l]’Allemagne
reconnaît dans son ordre juridique un droit même constitutionnel à
chaque ressortissant à la pro tec tion diplomatique, mais il s’agit d’un
droit qui est très proche d’un nudum iuris”.129 Var i ous other States have
also in cluded such a “duty to ex er cise dip lo matic pro tec tion” un der their
do mes tic laws,130 but their enforceability is also, to say the least, ques -
tion able (in many cases there are not even courts com pe tent to re view the 
de ci sion). More over, their ex is tence in no way im plies that in ter na tional
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125  Flauss, J. F., op. cit (note 117), pp. 50-53.
126 In its 1867 Con sti tu tion, and then in ar ti cle 3, para graph 6 of the 1871 Con sti tu tion of the

Ger man Em pire. The ob li ga tion was then in cluded in ar ti cle 112 of the Weimar Con sti tu tion.
127 BVerfGE 40, p. 141, at pp. 177 and ff. It can also be found in the Buchholz de ci sion of

March 6, 1997.
128 Buchholz de ci sion of March 6, 1997.
129  Ress, G., op. cit. (note 121) at pp. 150-151.
130 Dugard iden ti fies this “ob li ga tion” to ex ist in the Con sti tu tions of Al ba nia, Belarus, Bosnia

and Herzegovina, Bul garia, Cam bo dia, China, Croatia, Es to nia, Geor gia, Guy ana, Hun gary, It aly,
Kazakhstan, Lao Peo ple’s Dem o cratic Re pub lic, Lat via, Lith u a nia, Po land, Por tu gal, Re pub lic of
Ko rea, Ro ma nia, Rus sian Fed er a tion, Spain, the for mer Yu go slav Re pub lic of Mac e do nia, Tur key,
Ukraine, Viet Nam and Yu go sla via, al beit with dif fer ent reaches. J. Dugard, First Re port on dip lo -
matic pro tec tion, su pra note13, par. 80.



law im poses such an ob li ga tion,131 sim ply sug gest ing “that cer tain States
con sider dip lo matic pro tec tion for their na tion als abroad to be de sir -
able”.132

In our view, at the pres ent stage of in ter na tional law, it is still wish -
ful think ing to at tempt to es tab lish a gen eral in ter na tional ob li ga tion for
States to ex er cise dip lo matic pro tec tion of their own na tion als abroad. As 
early as 1915 Borchard had stated that “[i]f it is a duty in ter na tion ally, it
is only a moral and not a le gal duty, for there is no means of en forc ing its 
ful fill ment”,133 a state ment that, re gret ta bly, may still be up held. Thus,
we do not con sider that the chal lenge is to trans form what is tra di tion ally 
viewed as dis cre tion into duty. The chal lenge, in our view, con sists in at -
ten u at ing the State’s dis cre tion in de cid ing to ex er cise dip lo matic pro tec -
tion: in deed, if we ac knowl edge that com ple men tary rights of the State
and of the in di vid ual are in volved, the State de cid ing if it is to ex er cise
dip lo matic pro tec tion should take into ac count the in ter ests of the in di -
vid ual in bal ance with its own pol icy con sid er ations; in Gaja’s words:
“l’Etat ne devrait pas avoir la liberté de déterminer lui seul si c’est le
cas de faire une rec la ma tion”.134 While it is dif fi cult to en vis age a case
where the State would ex er cise dip lo matic pro tec tion as per the in di vid -
ual’s will even if it harms its own pol icy in ter ests, the State should at
least ab stain from ex er cis ing dip lo matic pro tec tion when it is con trary to
the in ter ests of the in di vid ual,135 more so if such in di vid ual is a ref u gee
and the pro tec tion is di rected against his/her re ceiv ing State.136
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131 ILC First Read ing Draft Ar ti cles on Dip lo matic Pro tec tion, su pra note 2, Com men tary to
Draft Ar ti cle 2, par (2). This was rec og nized ex pressly in the Bar ce lona Trac tion case, su pra note 6.

132  Dugard, J., First Re port on dip lo matic pro tec tion, su pra note 13, par. 81. As stated by
Malenovsky: “Il me paraît que cet ancrage constitutionnel ne reflète pas l’intention des constituants 
d’entériner précisément la pro tec tion diplomatique. Les dis po si tions constitutionnelles en ques tion
sont délibérément formulées afin de ne pas établir des droits justiciables. Elles ne sont généralement 
pas exécutées par des lois de procédure et, sauf quelques ex cep tions, il n’existe pas de cas où ces
dis po si tions ont été appliquées dans la pra tique… l’on peut toujours invoquer au max i mum un
‘devoir moral’ de l’Etat, mais pas son ‘ob li ga tion juridique’”. Malenovsky, J.,  “La pra tique de la
pro tec tion diplomatique dans les PECO, en République Tchèque en particulier”, in Flauss,
Jean-François (dir.), La Pro tec tion Diplomatique: Mu ta tions contemporaines et pra tiques
nationales, cit. (note 7), pp. 93-107, at p. 98.

133  Borchard, E., op. cit. (note 90), at p. 29.
134  Gaja, G., op. cit. (note 110), p. 69.
135 Ac cord ing to Gaja: “Tout au moins dans le cas, à vrai dire assez rare, où l’individu ne

désirerait pas que l’Etat exerce la pro tec tion diplomatique à son égard, l’Etat na tional devrait s’en
abstenir”, Gaja, G., op. cit. (note 110), p. 69. 

136  Flauss, J. F., op. cit (note 117), pp 48-49.



In this sense, there are al ready some signs in con tem po rary in ter na -
tional prac tice that show a trend of al low ing in di vid ual waiv ers to dip lo -
matic pro tec tion. Be fore the com mis sion of the in ter na tion ally wrong ful
act, for eign in ves tors fre quently waive to dip lo matic pro tec tion (while
ar bi tral pro ceed ings are pend ing) through their con sent to the ICSID pro -
ce dure.137 Also, for some inter-State hu man rights mech a nisms, “the in -
di vid ual’s free con sent may be rel e vant to their ap pli ca tion”.138 Af ter the
in ter na tion ally wrong ful act has been com mit ted, in di vid u als may waive
to dip lo matic pro tec tion by pre sent ing a claim to the IUSCT (which sus -
pends dip lo matic pro tec tion pend ing pro ceed ings), and un der the U.S.
Re state ment of For eign Af fairs (Third), “a state’s claim against an other
state for in jury to its na tion als fails if, af ter the in jury, the per son waives
the claim or oth er wise reaches a set tle ment with the re spon dent state”.139

To com pen sate for the lack of sub se quent in ter na tional rem e dies
avail able to the in di vid ual who con sid ers that his/her rights are not ad e -
quately pro tected, be it due to a re fusal of ex er cise of dip lo matic pro tec -
tion or to an im proper ex er cise of such right by the State,140 mu nic i pal
law has pro vided some al ter na tives. For ex am ple, un der Swiss law, while 
there is no ju di cial rem edy to chal lenge the non-ex er cise of dip lo matic
pro tec tion, the Swiss Fed eral Coun cil in the 1996 Comtrade case141

(brought against a re fusal to grant dip lo matic pro tec tion) stated that the
only rem edy avail able to the claim ant was to in voke the con sti tu tional
“in ter dic tion de l’arbitraire”, which was not pres ent in such case be -
cause other el e ments were miss ing, but which may lead to an a contrario 
in ter pre ta tion, fol low ing Condorelli, “que, si les con di tions requises par
le droit in ter na tional avaient été réunies, il aurait été… arbitraire de ne

MARIANA SALAZAR ALBORNOZ408

137 Cfr su pra note 64.
138 Ar ti cles on Re spon si bil ity of States for In ter na tion ally Wrong ful Acts, ILC com men tary to

ar ti cle 20, in Crawford, J., op. cit. (note 10), p. 165 par. (10).
139 Par. 713 com ment g., as quoted by Tiburcio, C., op. cit. (note 1), p. 61.
140 Flauss has high lighted that, within the Eu ro pean sys tem of hu man rights, the ques tion arises

if the pro ce dural guar an tees con tained in ar ti cles 13 and 16(1) of the Eu ro pean Con ven tion on Hu -
man Rights may be in voked against a re fusal of ex er cise of dip lo matic pro tec tion in view of a vi o la -
tion of ar ti cles 13 or 16(1) of such Con ven tion, such as de nial of jus tice. It is pro posed by Flauss
that the de ci sions re gard ing Fogarty and Al-Adsani [req 37122/97, 35763/97] may lead the way to
in ter pret ing a pos si ble use of the Eu ro pean Con ven tion to coun ter the discretionality of the ex er cise
of dip lo matic pro tec tion, at least re gard ing jus cogens norms. Flauss, J. F., op. cit (note 117),
pp. 48-53.

141 Comtrade case, De ci sion of the Swiss Fed eral Coun cil, Oc to ber 30, 1996, p. 666.



pas protéger le particulier!142 In Spain, for ex am ple, while there is no ju -
di cial rem edy against the re fusal of dip lo matic pro tec tion or the man ner
in which it is car ried out, in di vid u als have been ac corded in dem nity in
some of such cases.143

Such trends, how ever, have been dis re garded in the ILC’s First
Read ing Draft Ar ti cles.

2. Le gal Con se quences: Rep a ra tion

A. Tra di tional View: Rep a ra tion as Owed to the State

Un der the tra di tional view of dip lo matic pro tec tion, the in jur ing
State’s ob li ga tion to pro vide rep a ra tion, de fined by the PCIJ as nec es sary 
to “wipe out all the con se quences of the il le gal act and re es tab lish the sit -
u a tion which would, in all prob a bil ity, have ex isted if the act had not
been com mit ted”,144 is owed en tirely to the State of na tion al ity of the in -
jured alien. The jus ti fi ca tion un der ly ing this ap proach is the con sid er -
ation that it is the State’s own right which is in ques tion in a dip lo matic
pro tec tion claim. As stated by Judge Badawi in his dis sent ing opin ion in
the Rep a ra tions case: “[i]nternational law rec og nizes that the State has
the right to claim rep a ra tion in re spect of this dam age, not be cause it
con sid ers that the State is a le gal rep re sen ta tive of the vic tim, but be -
cause it holds that the State is as sert ing its own right, the right which it
has to en sure, in the per son of its sub jects, re spect for the rules of in ter -
na tional law”.145 The ap pli ca ble rules for the per for mance of this
inter-State ob li ga tion are pro vided for by the ILC’s 2001 State Re spon si -
bil ity Ar ti cles146 (the law of dip lo matic pro tec tion hav ing no spe cial rules 
on the mat ter, as stated in the ILC’s First Read ing Draft Ar ti cles).147
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142  Condorelli, L., op. cit. (note 7), p. 15, foot note (14).
143  Pas tor Ridruejo, J., “La pra tique espagnole de la pro tec tion diplomatique”, in Flauss,

Jean-François (dir.), La Pro tec tion Diplomatique : Mu ta tions contemporaines et pra tiques
nationales, cit. (note 7), pp. 109-113, at pp. 110-111.

144 Case con cern ing the Fac tory at Chorzow, su pra note 85 at p. 47.
145 Rep a ra tion for in ju ries suf fered in the ser vice of the United Na tions, su pra note 85, Dis sent -

ing opin ion by Judge Badawi Pa sha, at p. 206. 
146 Ar ti cles on Re spon si bil ity of States for In ter na tion ally Wrong ful Acts, Com men tary to ar ti -

cle 33, par. (1), in J. Crawford, op. cit. (note 10), p. 209.
147 ILC First Read ing Draft Ar ti cles on Dip lo matic Pro tec tion, su pra note 2, gen eral com men -

tary, par. (1), where they re fer to the ILC 2001 State Re spon si bil ity Ar ti cles for is sues of rep a ra tion.



In this sense, the State of na tion al ity is vested with ab so lute dis cre -
tion to de cide whether or not to claim rep a ra tion, and the forms of rep a -
ra tion that may be claimed.148 Thus, for ex am ple, in the con text of a dip -
lo matic pro tec tion claim, (i) res ti tu tion may be re quested for “the re lease 
of per sons wrongly de tained or the re turn of prop erty wrongly seized”;149

(ii) com pen sa tion, which “shall cover any fi nan cially assessable dam -
age”, will be sought “in re spect of per sonal in ju ries suf fered by its… na -
tion als, over and above any di rect in jury it may it self have suf fered in re -
la tion to the same event”, in clud ing ma te rial losses (such as loss of
earn ings and earn ing ca pac ity, med i cal ex penses and the like) and
non-ma te rial dam age suf fered by the in di vid ual (called “moral dam age”
by some), in clud ing “loss of loved ones, pain and suf fer ing as well as the 
af front to sen si bil i ties as so ci ated with an in tru sion on the per son, home
or pri vate life”;150 and (iii) sat is fac tion, which may be re quested in the
form of, among oth ers, “an ac knowl edge ment of the breach, an ex pres -
sion of re gret, a for mal apol ogy or an other ap pro pri ate mo dal ity”,151 may 
also be re quested for in jury to na tion als.152

In cal cu lat ing the amount of rep a ra tion owed, the ba sis for cal cu la -
tion is the in jury suf fered by the alien, al though the ul ti mate rep a ra tion
owed does not nec es sar ily have to be equiv a lent thereto. The rep a ra tion
may re sult higher or lower than the ac tual loss suf fered by the alien, by
tak ing into ac count the in jury to the State of na tion al ity and its dis cre tion 
in ac cept ing a lower amount of rep a ra tion due to pol icy rea sons (for ex -
am ple, a lump-sum),153 or even in waiv ing its right to rep a ra tion, fully or
par tially154 (as oc curred in the LaGrand case).155 This tra di tional view
was clar i fied by the PCIJ in its de ci sion in the Chorzow Fac tory case,
where it ac knowl edged that: “The rep a ra tion due by one State to an other
does not how ever change its char ac ter by rea son of the fact that it takes
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148 Sub ject to the rules of se quence es tab lished by in the State Re spon si bil ity Ar ti cles: see Ar ti -
cles on Re spon si bil ity of States for In ter na tion ally Wrong ful Acts, ar ti cle 34, in J. Crawford, op. cit.
(note 10).

149 Ibi dem, Com men tary to ar ti cle 35, in J. Crawford, op. cit. (note 10), p. 213.
150 Ibi dem, Com men tary to ar ti cle 36, par. (16).
151 Ibi dem, Ar ti cle 37(2). 
152 See, for ex am ple, the Mar tini ar bi tra tion (It aly v. Ven e zuela), May 3, 1930, Af faire Mar tini,

UN Re ports of In ter na tional Ar bi tral Awards, vol. II, No. XXVI, pp. 975-1008, at p. 1002.
153  Bennouna, M., Pre lim i nary Re port, su pra note 13, pp 6-7, par. (20).
154 “Il peut renoncer à la demande de res ti tu tion ou de réparation des dommages, soit

totalement, soit partiellement.”  Ress, G., op. cit. (note 121), p. 130.
155 Cfr su pra note 46.



the form of an in dem nity for the cal cu la tion of which the dam age suf -
fered by the pri vate per son is taken as the mea sure… The dam age
suffered by the in di vid ual is never there fore iden ti cal in kind with that
which will be suf fered by a State; it can only af ford a con ve nient scale
for the cal cu la tion of the rep a ra tion due to the State”.156

Also for the cal cu la tion of rep a ra tion, ac count will be taken “of the
con tri bu tion to the in jury by will ful or neg li gent ac tion or omis sion of
the in jured State or any per son or en tity in re la tion to whom rep a ra tion
is sought”,157 namely, the alien, which rule “is con so nant with the principle
that full rep a ra tion is due for the in jury —but noth ing more— aris ing in
con se quence of the in ter na tion ally wrong ful act. It is also con sis tent with 
fair ness as be tween the re spon si ble State and the vic tim of the breach”.158

The nec es sary cor ol lary of this view is that, once the State has re -
ceived the cor re spond ing rep a ra tion, it has com plete con trol over the dis -
po si tion of the pro ceeds and it is un der no in ter na tional ob li ga tion to dis -
trib ute it, in whole or in part, in fa vor of the in jured alien. Thus, un der
the tra di tional view, the in jured alien has no in di vid ual right to rep a ra -
tion un der in ter na tional law as de rived from a dip lo matic pro tec tion
claim. This does not pre clude, how ever, the pos si bil ity that the State, in
its own dis cre tion, adopt an ob li ga tion of dis tri bu tion of pro ceeds un -
der its own mu nic i pal law. Thus, it is tra di tion ally con sid ered that the
State’s de ci sions re gard ing a lump-sum agree ment or the dis tri bu tion of
rep a ra tion are not ame na ble to ju di cial re view, un less ex pressly stated
un der mu nic i pal law, a do main which does not af fect the po si tion in in -
ter na tional law: as Bennouna has phrased it, “[w]hen all is said and done, 
the man ner in which the in di vid ual him self is ul ti mately com pen sated is
of lit tle im por tance from the stand point of in ter na tional law”.159

B. Chal lenges: An In di vid ual Right to Rep a ra tion?

The view that the in di vid ual has no in ter na tional right to rep a ra tion
as de rived from a dip lo matic pro tec tion claim ex er cised in his/her fa vor
is ab so lutely con trary to the no tion that both in di vid ual and State rights
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156 Case Con cern ing the Fac tory at Chorzow, su pra note 85, p. 28.
157 Ar ti cles on Re spon si bil ity of States for In ter na tion ally Wrong ful Acts, ar ti cle 39, in

Crawford, J., op. cit. (note 10), (em pha sis added).
158 Ibi dem, ILC Com men tary to art. 39, par (2).
159  Bennouna, M., Pre lim i nary Re port, su pra note 13, pp. 6-7, par. (20).



un der lie such types of claims, be cause it en tirely dis re gards in di vid ual
in ter ests.160 In this sense, the tra di tional view is un fairly con tra dic tory
and log i cally in con sis tent, be cause while not af ford ing any in ter na tional
right to rep a ra tion to the alien, it ac knowl edges that it is the alien’s in -
jury which will serve as a ba sis for the cal cu la tion of the in jury of the
State and of the rep a ra tion owed to the lat ter, a re quire ment which is
truly “pay ing heed to the in ter est of the alien rather than to that of his
na tional state”,161 but for no in di vid ual-borne pur pose, as the rea son ing
ex cludes the alien’s par tic i pa tion in the rep a ra tion ob tained. More over,
the in jury caused to the State is cal cu lated, as Reuter has framed it,
«d’après le dommage matériel et di rect subi par l’individu, considéré
dans son intégrité phy sique, sa sit u a tion familiale et professionnelle, ses
intérêts et caractères envisagés sous l’angle où ils spécifient de la
manière la plus singulière sa personnalité propre”,162 im plic itly ad mit -
ting that there is an in di vid ual right in volved in dip lo matic pro tec tion.
Such a con tra dic tion in terms is ev i denced also by the fact that the alien’s
con duct in con trib ut ing to the in jury has an in ci dence over the amount of 
rep a ra tion, in re duc ing it. Ac cord ing to the ILC, the jus ti fi ca tion for this
rule is “that the po si tion of the State seek ing rep a ra tion should not be
more fa vor able, so far as rep a ra tion in the in ter ests of an other is con -
cerned, than it would be if the per son or en tity in re la tion to whom rep a -
ra tion is sought were to bring a claim in di vid u ally”,163 a state ment that is 
in deed tak ing into ac count in di vid ual in ter ests of fair ness, but, again,
with no prac ti cal ef fect for the in di vid ual. Seen from this view point, dip -
lo matic pro tec tion is much less ef fec tive as an in stru ment for the pro tec -
tion of in di vid ual rights com pared to other mech a nisms which grant di -
rect ac cess to the in di vid ual, where he/she is en ti tled to re ceive the
cor re spond ing rep a ra tion. As far as the dis tri bu tion of the rep a ra tion is
con cerned, if it is ac knowl edged that there are in di vid ual rights un der ly -
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160 As stated by Gaja: “Même par rap port au contenu de la réclamation, l’individu devrait
jouer un rôle. En particulier, le choix en tre une réclamation pour la res ti tu tion ou une demande
d’indemnisation devrait être fait par l’Etat en ten ant compte des vues de l’individu”. Gaja, G., op.
cit. (note 110), p. 69.

161  Amerasinghe, C. F., op. cit. (note 103), p. 53.
162  Reuter, P., “Quelques Remarques Sur la Sit u a tion Juridique des Particuliers en Droit In ter -

na tional Pub lic”, La Tech nique et les Principes du Droit In ter na tional Pub lic, Études en l’honneur
de Geor ges Scelle, Paris, Librairie Générale de Droit et de Ju ris pru dence, 1950, t. II, pp. 535-552, at
p. 540.

163 Ar ti cles on Re spon si bil ity of States for In ter na tion ally Wrong ful Acts, ILC Com men tary to
art. 39, par (6), in J. Crawford, op. cit. (note 10). 



ing dip lo matic pro tec tion then, as stated early on by Berlia, “l’État qui
conserverait par devers lui l’indemnité versée réaliserait un véritable
enrichissement sans cause”. 164

The con tem po rary evo lu tion of in ter na tional law re gard ing individual
rights has re flected a ten dency to wards rec og niz ing that the indivi-
dual has a di rect in di vid ual right to rep a ra tion or, at least, to ju di cial con -
trol re gard ing the dis tri bu tion of the rep a ra tion. Within the field of hu -
man rights, many hu man rights in stru ments pro vide for an in di vid ual
right to rep a ra tion as a con se quence of in jury de rived from a State’s
wrong ful act, in clud ing, among oth ers, ar ti cles 41 of the Eu ro pean Con -
ven tion on Hu man Rights and 63 of the Amer i can Con ven tion on Hu man 
Rights. More over, ar ti cle 75 of the Rome Stat ute of the In ter na tional
Crim i nal Court has di rected the Court to es tab lish prin ci ples re lat ing to
rep a ra tion to vic tims, in clud ing res ti tu tion, com pen sa tion and re ha bil i ta -
tion. Also, the case of Beaumartin c. France, brought be fore the Eu ro -
pean Com mis sion and Court of Hu man Rights, con cerned re view un der
ar ti cle 6(1) of the Eu ro pean Con ven tion of Hu man rights and ar ti cle 1 of
its Ad di tional Pro to col, of na tional pro ce dures of dis tri bu tion of rep a ra -
tion ob tained as a con se quence of a dip lo matic pro tec tion claim, which
pro ce dures had breached the ob li ga tion of dis tri bu tion pro vided in the
lump-sum agree ment en tered into by the State: the Eu ro pean or gans de -
ter mined that such an agree ment cre ated an in di vid ual right to rep a ra tion
(nev er the less, in the ab sence of a lump-sum agree ment, it would not have 
been pos si ble to in voke the cor re spond ing pro vi sions for such a re view).
In any case, Flauss has aptly high lighted that such ju ris pru dence
“participe à un renforcement des droits individuels des victimes. Elle
contribue aussi, à tout le moins par ric o chet, à la juridictionnalisation
des procédures de répartition des indemnisations liées à l’exercice de la
pro tec tion diplomatique, rejoignant de la sorte l’évolution déjà amorcée
au plan na tional par certains Etats”.165

The UNCC has also con trib uted to this trend, as it con tains a mech a -
nism of sur veil lance for the dis tri bu tion of the com pen sa tion ob tained by 
the State in fa vor of the in di vid ual.166 Ear lier pre ce dents in clude the com -
pen sa tions com mis sions that were es tab lished in the 1950’s by the US,
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164  Berlia, G., op. cit. (note 86), p. 65.
165  Flauss, J. F., op. cit (note 117), pp. 53-54.
166 Cfr. su pra note 76.



United King dom and France fol low ing the Sec ond World War for the
pur pose of dis trib ut ing lump-sums re ceived from cer tain East Eu ro pean
coun tries to the vic tims in jured as a con se quence of such war.167

In ad di tion, within the States’ do mes tic le gal sphere, many mu nic i pal 
le gal sys tems al low re course to mu nic i pal courts to guar an tee the trans fer 
of the sum re ceived by the State and to re view its dis tri bu tion.168 While
an in ter na tional duty may not be de rived from such prac tice, at least it
must be ac knowl edged as sup port for the ten dency that con sid ers that a
right of the in di vid ual is in volved in dip lo matic pro tec tion: “il est
aujourd’hui acquis que l’évolution en matière de répartition des
indemnités introduit dans le droit positif in ter na tional la no tion suivant
laquelle la pro tec tion diplomatique est un droit de l’individu”.169 Nev er -
the less, it must be ac knowl edged that State prac tice of dip lo matic pro tec -
tion on the in ter na tional plane ev i dences that the in di vid ual’s rights are
sel dom taken into ac count, and lump-sum agree ments for lower amounts
than the in jury caused to the alien, or waiv ers to rep a ra tion, are a com -
mon prac tice among States, ad mit ting the prev a lence of pol icy con sid er -
ations over in di vid ual in ter ests.170

While the ILC’s 2001 State Re spon si bil ity Ar ti cles rec og nize, un der
ar ti cle 48, that a State other than the in jured State can re quest the ex e cu -
tion of the ob li ga tion of rep a ra tion in the in ter est “of the ben e fi cia ries of
the ob li ga tion breached”, the same is not stated for ar ti cle 42 claims (un -
der which dip lo matic pro tec tion is ex er cised, as it is con sid ered that the
State of na tion al ity is “spe cially af fected” by an in jury to its na tional),
con sis tent with their tra di tional inter-State logic. Nev er the less, an in ter -
pre ta tion of the ILC’s com men tary to ar ti cle 33, which states that
“[w]hen an ob li ga tion of rep a ra tion ex ists to wards a State, rep a ra tion
does not nec es sar ily ac crue to that State’s ben e fit”, in which cat e gory it
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167  Berlia, G., op. cit. (note 86), pp. 66-70.
168 Puissochet clar i fies its ex is tence un der French law: “Il existe en revanche un contrôle

juridictionnel sur les actes de répartition par les autorités nationales compétentes à cet effet des
indemnisations globales versées, au ti tre des intérêts français, par un Etat tiers”. Puissochet, J. P.,
op. cit. (note 60), p. 117.

169 As for State prac tice, ju ris dic tional con trol over the dis tri bu tion of rep a ra tion ob tained as a
con se quence of a dip lo matic pro tec tion ex ists un der the na tional legislations of France. Berlia, G.,
op. cit. (note 86), p. 70.

170  Pas tor Ridruejo, J. (op. cit. (note 143), pp. 111-112) de scribes a case be fore the Su preme
Court of Jus tice of Ma drid, Sep tem ber 28, 1994, which de nied grant ing the in di vid ual ad di tional in -
dem nity as a con se quence of the low amount that he re ceived de rived from a lump sum agree ment
for a dip lo matic pro tec tion ex er cised in his fa vor.



in cluded hu man rights, where “a State’s re spon si bil ity for the breach of
an ob li ga tion un der a treaty con cern ing the pro tec tion of hu man rights
may ex ist to wards all other par ties to the treaty, but the in di vid u als con -
cerned should be re garded as the ul ti mate ben e fi cia ries and in that sense 
as the hold ers of the rel e vant rights”, and to which cat e gory it later
added other in di vid ual rights be sides hu man rights, cit ing as an ex am ple
the LaGrand case for con sular rights,171 may lead to ad mit that the in di -
vid ual must be con sid ered holder of the right to rep a ra tion for all in-
di vidu al rights (re gard less of the fact that fields other than hu man rights do
not al ways re flect a right to rep a ra tion in their ap pli ca ble in stru ments).

Some au thors in ter pret the above as ev i denc ing a State-ten dency to -
wards grant ing the in di vid ual the right to the rep a ra tion ob tained.172 Oth -
ers, how ever, con sider that es tab lish ing an in di vid ual right to rep a ra tion
is far from pos si ble un der the con tem po rary sta tus of in ter na tional law,
where any re la tion ship be tween a State and its na tion als is strongly de -
fended as part of its re served do main. This lat ter ar gu ment, how ever, is
weak ened by the cur rent state of af fairs, as in ter na tional law has proved
that it does con fer in di vid ual rights, which makes it only log i cal that
such con fer ral be car ried to its ul ti mate de gree by rec og niz ing a right to
ob tain reparation for their violation.

The ILC’s choice of not es tab lish ing sep a rate pro vi sions on rep a ra -
tion for dip lo matic pro tec tion obeys to the tra di tional view. Nev er the less, 
from its gen eral Com men tary it is clear that the de ci sion was far from
un con tro ver sial within the ILC, as its para graph (1) states that “[s]ome
mem bers of the Com mis sion were of the view that the le gal con se -
quences of dip lo matic pro tec tion should have been cov ered in the pres ent 
draft ar ti cles and that the fo cus of at ten tion should not have been the ad -
mis si bil ity of claims.” The ILC’s tra di tional ap proach to rep a ra tion had
al ready been crit i cized within its cod i fi ca tion work on State Re spon si bil -
ity, re gard ing which au thors such as Randelzhofer and Tomuschat had
stated that their “re luc tance to deal with the in di vid ual as a holder of
rights un der in ter na tional law con trasts sharply with new ten den cies that 
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171  Crawford, J., op. cit. (note 10), p. 209 par. (3), quot ing the LaGrand Case, su pra note 46,
p. 446.

172 As stated by Gaja: “C’est en tout cas l’individu seul qui devrait être le bénéficiaire de la
réparation. La pra tique est déjà nettement orientée dans ce sens, ce qui en core s’harmonise mieux
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Gaja, G., op. cit. (note 110), p. 69.



seem fun da men tally to al ter tra di tional con cepts of in ter na tional law,
ten den cies which the ILC has ap par ently dis carded”.173 It is a crit i cism
which may still be up held for the cod i fi ca tion works on dip lo matic pro -
tec tion. While the inter-State pro vi sions con tained in the 2001 State Re -
spon si bil ity Ar ti cles may have been con sid ered as an in ap pro pri ate place
for set ting an in di vid ual right to rep a ra tion un der dip lo matic pro tec tion
claims (as may be de rived from their gen eral ref er ences to non-State ben -
e fi cia ries and their gen eral ap pli ca bil ity), the same can not be said for the
ILC’s cod i fi ca tion works on dip lo matic pro tec tion, which mech a nism is
pre cisely char ac ter ized for be ing based on an in jury to an in di vid ual. The 
ILC’s ap proach of not in clud ing an in di vid ual right to rep a ra tion as de -
rived from dip lo matic pro tec tion claims in its First Read ing Draft Ar ti -
cles (and re fer ring en tirely to the State Re spon si bil ity Ar ti cles for the is -
sue of rep a ra tion), is a se ri ously missed op por tu nity to har mo nize
dip lo matic pro tec tion with the in di vid ual-ori ented evo lu tion of in ter na -
tional law and does noth ing but weaken its role as a means of en force -
ment of in di vid ual rights.

IV. CONCLUDING REMARKS

The in di vid ual-ori ented evo lu tion of in ter na tional law has had a deep 
im pact upon the tra di tional view of dip lo matic pro tec tion. The or tho dox
no tion of dip lo matic pro tec tion as a dis cre tion ary right of the State is to -
day se ri ously chal lenged by in ter na tional law’s in creas ing rec og ni tion of
in di vid ual rights. Now a days, it is clear that at the ba sis of dip lo matic
pro tec tion lies, not a vi o la tion of a State’s right through its na tion als, but
a true vi o la tion of the in di vid ual rights of such na tion als, en tail ing a
com ple men tary -and sec ond de gree- vi o la tion of the rights of the State.
Bear ing this in mind, the tra di tional re li ance on the State’s un fet tered
dis cre tion in de cid ing whether or not to ex er cise dip lo matic pro tec tion
must be at ten u ated. The State must now take into ac count the in ter ests of 
the pro tected in di vid ual, by eval u at ing them as a first step be fore de cid -
ing to bring the claim, and by, as a min i mum, ab stain ing from such ex er -
cise when it would re sult in a harm to such in di vid ual in ter ests (which
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may be ev i denced by the in di vid ual’s waiver to diplomatic protection
after he/she has suffered the injury).

In view of the above, the tra di tional idea that the rep a ra tion ob tained
from a dip lo matic pro tec tion claim is owed solely and en tirely to the
claim ing State (which is un der no fur ther ob li ga tion to dis trib ute it in fa -
vor of the in di vid ual) is out dated. To day, in di vid ual rights to rep a ra tion
or to ju di cial con trol of the dis tri bu tion are fre quently granted within the
field of hu man rights and the ad hoc claims com mis sions and tri bu nals.
In deed, it is one of the most im por tant cor ol lar ies of any rec og ni tion of
in di vid ual rights on the in ter na tional arena.

In sum, due to the evo lu tion of the sta tus of in di vid u als on the in ter -
na tional level, the cus tom ary law on dip lo matic pro tec tion is not the
same to day as it was some years ago. The cod i fi ca tion pro cess tak ing
place within the ILC does not re flect, to this date, the to tal ity of such in -
flu ence. While the First Read ing Draft Ar ti cles have adapted to this evo -
lu tion re gard ing the scope of ap pli ca tion and con di tions of ex er cise of
dip lo matic pro tec tion, they still ad here to the tra di tional view by con sid -
er ing that dip lo matic pro tec tion is an ab so lutely dis cre tion ary right of the 
State. More over, the de ci sion not to cod ify spe cial rules on rep a ra tion
de rived from dip lo matic pro tec tion claims sig ni fies the ad her ence to the
tra di tional view that rep a ra tion is en tirely owed to the State. Thus,
the ILC’s work has dis re garded the in di vid ual-ori ented evo lu tion of in -
ter na tional law in the two most fun da men tal is sues which lie both at the
ba sis and at the sum mit of the mech a nism of dip lo matic pro tec tion: its
le gal na ture and the rep a ra tion ob tained there from. As long as the cod i fi -
ca tion works not rec og nize that to day, at the ba sis of such mech a nism,
lie com ple men tary rights of the State and of the in di vid ual and as long as 
the State re tains the ab so lute right to the rep a ra tion ob tained from dip lo -
matic pro tec tion, any other at tempts of “pro gres sive de vel op ment”
(within the scope of ap pli ca tion and con di tions of ex er cise) of dip lo matic 
pro tec tion lose their sig nif i cance: they have no true prac ti cal con se -
quence for the in di vid ual, who re mains at the mercy of its State’s un lim -
ited dis cre tion. In view of these se ri ous short com ings, the ILC cod i fi ca -
tion works, as they stand in first read ing, do not meet the con tem po rary,
individual-ori ented chal lenges of our in ter na tional le gal sys tem.
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