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			Abstract: This text aims to analyze how the issue of sexual rights has been incorporated into the agenda of the Inter-American Human Rights System, especially concerning the protections of transgender and transsexual people. To this end, it draws on the important and recent Advisory Opinion (AO) 24/17, while also considering the significant impacts of this instrument on Brazilian domestic law, particularly through the Declaratory Action of Unconstitutionality (DAU) 4275/DF of the Federal Supreme Court, highlighting a possible and fruitful dialogue between the Courts. The method used is hermeneutic phenomenology.
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			Resumen: Este texto tiene como objetivo analizar cómo el tema de los derechos sexuales se ha incorporado a la agenda del Sistema Interamericano de Derechos Humanos, especialmente en lo que respecta al tema de las personas transgénero y transexuales. Para ello, utiliza la importante y reciente Opinión Consultiva (OC) 24/17, sin dejar de advertir las consecuencias relevantes de este instrumento en el derecho interno brasileño, especialmente de la Acción Declaratoria de Inconstitucionalidad (DAU) 4275/DF, del Supremo Tribunal Federal, demostrando un diálogo posible y fructífero entre los Tribunales. El método utilizado es el fenomenológico hermenéutico.
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			Résumé: Ce texte vise à analyser comment la question des droits sexuels a été intégrée à l’agenda du Système interaméricain des droits de l’homme, notamment en ce qui concerne les droits des personnes transgenres et transsexuelles. À cette fin, il s’appuie sur l’important et récent Avis consultatif (AO) 24/17, tout en considérant également les impacts significatifs de cet instrument sur le droit interne brésilien, notamment à travers l’Action déclaratoire d’inconstitutionnalité (DAU) 4275/DF du Parlement fédéral. Cour suprême, soulignant un dialogue possible et fructueux entre les tribunaux. La méthode utilisée est la phénoménologie herméneutique.
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			I. Introduction 

			

			In the contemporary world, sexuality and gender identity have introduced love, affection, romance and singularity into their context. As a result, they invariably became extremely complex processes of shaping authentic subjectivities, which were also invariably crossed by the very notion of the dignity of the human person. In other words, we project into our sexual and loving experiences a factor of recognition that is as important or more important than we do in relation to our financial or intellectual possibilities, for example. This means that identity construct and sexuality make it possible to recognize or feel a loss of self-worth, depending on the circumstances. As a result, sexuality and gender identity become key elements in the immense range of identities that make up (and sometimes, from a castrating perspective, normalize) the human being.

			This transformation, quickly embraced in various fields of human knowledge, is still moving at a slow pace in the legal scene, including in the area of human rights and especially from a legislative point of view. In this sense, the question arises: is it important for the State and the Law what people feel? The body or the skin they inhabit? The way they want? Who do they long for? This article is clearly in favor of such questions, which does not mean a call for legal regulation in the sensitive aspects of the topic, quite the opposite, as will be demonstrated throughout the research.

			The chosen theoretical framework is that of Advisory Opinion (AO) No. 24/17, issued by the Inter-American Court of Human Rights (IACHR) on November 24, 2017. Based on this important interpretation, the aim is to understand how the complexity of the contemporary world—this liberation of bodies, words, and gestures—has impacted Law and State policies, particularly considering Direct Action of Unconstitutionality (DAU) 4275/DF.

			For the study, hermeneutic phenomenology was adopted as the basis, which involves a critical-reflective review of the themes transmitted by philosophical tradition through language. This approach allows for the analysis of the studied phenomena in terms of historicity, favoring the understanding that “legal practice” is more than a passive act of subsumption.1 This methodological horizon thus emerges as a fertile and appropriate field for discussing the topic of this research.

			II. Contextualizing (Laoally and Historically) the Debate: The Inter-American Human Rights System and the Protection of Sexual Minorities

			Before addressing the central jurisdictional acts of this research, it is important to provide brief notes on the Inter-American System of Human Rights (IASH) and its procedural aspects, without which understanding the very genesis and foundations of AO 24/17 would be compromised.

			The IASH, as a regional system, operates alongside the global system (based on the United Nations - UN) and encompasses a region characterized by a high degree of exclusion and social inequality, where violence and impunity persist. Thus, two fundamental factors mark the Latin American context: the period of military regimes and the transition to democratic regimes in the 1980s in Argentina, Chile, Uruguay, and Brazil. During these dictatorial periods, the most basic protections and freedoms were violated. Summary executions, forced disappearances, systematic torture, illegal and arbitrary detentions, political persecution, and the abolition of freedoms of expression, assembly, and association were part of citizens’ daily lives.2

			It should not be forgotten as well that the Latin American subject embodies the idea of “the other”, the “barbarian”, given that the America colonized by the Portuguese and Spanish was appropriated (and castrated) by the modern discourse of the universalized and abstract European Self.

			However, it is important to consider in this analysis that there is currently a movement towards asserting a different position of Latin American society regarding its past of exclusion and exploitation, strengthening other perceptions that escape the reductionisms that negatively analyze the region and its people (Lucas; Cenci, 2015). Indeed, “the entire history of Latin America, at least since the arrival of the European, is a history of human rights”,3 so that if every fraction of consciousness of our being is colonized by the oppression to which the Latin American people were subjected, this same conscious fraction has the lucid perception that we have guarantees.

			Therefore, in this context of weak democracies, exclusion, social inequality, impunity, violence, and coloniality, it is not surprising that a significant portion of the reprisals observed on the continent specifically targets individuals’ sexuality and gender identity. This is why the analysis of sexual rights in Latin America and the regional system associated with it assumes special relevance, which will be discussed in the following paragraphs.

			It is enough to consider that, according to the “Report on Violence Against LGBTI People in the Americas” from 2015, prepared by the Inter-American Commission,4 11 member states of the Organization of American States (OAS) maintain laws that criminalize consensual sexual relations between adults of the same sex. The designation varies from country to country, with normative classifications such as “sodomy,” “crimes against the natural order,” or “unnatural connection crimes”.

			The Commission highlights that although these laws are intended to regulate sexual relations, encompassing the notion of sexual orientation, transgender people (and, in this sense, considering gender identity) almost invariably face violence and discrimination in these contexts, due to their significant vulnerability and high level of exposure.5

			In 2018, the Commission released a new report on the progress and challenges in recognizing the rights of LGBTI people in the Americas, expressing regret that “despite the recommendations made in that report, all these laws remain in force in the aforementioned states, in violation of their international obligations related to the right to equality and non-discrimination”.6

			Having these clarifications justifying the importance of studying sexual rights in the Latin American context, we finally move on to the explanation of the normative and procedural aspects of the Inter-American System.

			The globalizing idea of universal human rights is enriched and even contested by regional particularities. It is under the influence of this dynamic that the Inter-American System of Human Rights (IASHR) emerges within the framework of the Organization of American States (OAS). It is composed of two main instruments or regimes: one based on the OAS Charter and the other on the American Convention (Pact of San José, Costa Rica).

			In general terms, it can be stated that the Pact of San José, Costa Rica, includes an apparatus integrated by the Inter-American Commission on Human Rights (IACHR) and the Inter-American Court of Human Rights (IACHR), responsible for monitoring and implementing the rights it enunciates, with the main function of observing and protecting human rights in the Americas.

			

			The Inter-American Commission on Human Rights has jurisdiction over all States of the American Convention regarding the human guarantees therein, and over all OAS member states regarding the rights guaranteed in the American Declaration of 1948. The Commission has seven members, elected by the General Assembly for a four-year term, with the possibility of re-election only once, in accordance with Articles 34 and 37 of the American Convention.

			Among the important duties of the Commission is the preparation of conclusive reports indicating whether a State has violated the American Convention. This report is sent to the State party, which, if it does not comply with the recommendations within the specified period, may be brought before the Inter-American Court. From there, a degree of juridicality is introduced into the procedure. This is because the Inter-American Court is composed of seven judges from OAS member states, with consultative powers (interpretation of the provisions of the American Convention and also of treaties related to the protection of human rights in the American States) and contentious or jurisdictional powers (resolution of disputes concerning the application or interpretation of the Convention itself). However, a case can only be submitted to the Court if there is an express and specific declaration by the State recognizing the Court’s competence for such purposes (Article 62), which often puts the effectiveness of the procedure into question by allegedly weakening the system.

			The consultative role of the Inter-American Court is especially relevant for this research, as this text proposes a brief discussion on AO 24/17 and its impact on the recent DAU 4275/DF, which will be addressed in the third section of this research.

			Indeed, by virtue of Article 64 of the Protocol of San José, Costa Rica, OAS member states may consult the Court on the interpretation of the Protocol itself (American Convention on Human Rights) or other treaties related to the protection of human rights in the American States. Article 14.2 further asserts that, at the request of an OAS member state, the Court may issue a judgement on the compatibility of its domestic laws with these international instruments.

			

			Thus, it is evident that the consultative function of the Court is based on Article 64 of the ACHR, and is detailed in Articles 70 to 75 of its Rules of Procedure. Whether due to the scope of the consultation or the wide range of entities entitled to request it, the Court undoubtedly performs a unique role in contemporary international law, being one of the most comprehensive functions ever entrusted to an international tribunal.

			In addition to the mentioned bodies and documents, the Inter-American System has a broad set of specific legislation, highlighting, for the topic under analysis, the Inter-American Convention on the Prevention, Punishment, and Eradication of Violence Against Women, held in 1994, and Resolution No. 2435/2008 of the General Assembly of the Organization of American States, and its subsequent amendments (Resolutions No. 2863/2014, 2807/2013, 2721/2012, 2653/2011, 2600/2010, 2504/2009).

			It is also important to note the creation, in 2011, by the Inter-American Commission on Human Rights, of the Unit for the Rights of Lesbian, Gay, Bisexual, Transgender, and Intersex (LGBTI) persons, focusing on issues such as sexual orientation, identity, gender expression, and bodily diversity. Following this, a rapporteurship on the protection of LGBTI persons was established, whose activities formally began in February 2014 with the appointment of Commissioner Tracy Robinson as Rapporteur. Currently, as previously mentioned, this important role is held by Brazilian jurist Flávia Piovesan, elected by the OAS General Assembly for a four-year term starting on January 1, 2018, and ending on December 31, 2021.

			Moreover, the Inter-American Convention against All Forms of Discrimination and Intolerance, approved in 2013, constitutes an important instrument against discrimination and violence towards LGBTI groups. Its effectiveness is largely derived from the fact that it is the first international document that expressly and legally condemns discrimination based on sexual orientation, gender identity and expression.

			

			It is also worth mentioning that organizations such as the Latin American and Caribbean Committee for the Defense of Women’s Rights (CLADEM), the Latin American and Caribbean Network of Young People for Sexual and Reproductive Rights, and the International Gay and Lesbian Human Rights Commission, alongside other institutions, launched a campaign in 2002 for an Inter-American Convention on Sexual and Reproductive Rights. However, the latest news available online regarding the Convention dates back to 2005.

			Finally, it is important to remember the Yogyakarta Principles, which resulted from a meeting of experts held in Indonesia from November 6 to 9, 2006. Twenty-nine experts from 25 countries, with diverse experiences and relevant knowledge in terms of human rights, unanimously adopted the so-called Yogyakarta Principles on the Application of International Human Rights Law in relation to Sexual Orientation and Gender Identity. Although this normative instrument was not specifically established within the OAS framework, it significantly impacts the interpretations made by the Inter-American Court, including in AO 24/17, where it is mentioned multiple times. Specifically, regarding identity construct, there is an express provision in Article 18 of the document for protection against any medical abuses, a central issue when discussing the right to the name of trans people.

			However, the most important instrument perhaps undertaken by the Inter-American System of Human Rights concerns Advisory Opinion No. 24/2017, dated November 24, 2017, and recently published on the Court’s website, which will be discussed in due course, in parallel with the important decision of the Supreme Federal Court in DAU 4275/DF.

			

			III. Sexual Orientation and Gender Identity: Categories in Dispute

			Before discussing the study of the cases under analysis, it is essential to preface this topic with some fundamental concepts necessary for a proper understanding of the guarantees inherent to sexual orientation and gender identity. Human sexuality has acquired dimensions that articulate not only biological and psychological aspects but also social and cultural ones. This begins with the fact that only humans have made their sexual activity an erotic experience, an itinerary independent of their biological programming to reproduce and perpetuate the species.7

			The first concept to be elucidated is that of sexuality, an “invention” of the 18th century. It is called an invention because it is from that moment onward that sex and bodily acts aimed at obtaining and producing pleasure acquire their own content that pertains to the subject, speaking of oneself and the other, enunciating one’s internal truth. Thus, sexuality can be approached from various points of view. It is consequently a diffuse, fluid, empirical, analytical, and political concept that involves individual and collective experiences, as well as psyche and culture. In the itinerary of the Western world, it cannot be denied that sexuality is today (and increasingly) a radically important aspect for explaining who the subject is.

			Another important category is gender identity. The Beauvoirian formulation (2009, p. 361) that “one is not born a woman, but rather becomes a woman” possibly illustrates the first manifestation of the concept. Problematizing the biologization and determinism of bodies from a sex based perspective implies rejecting essentialist and naturalizing justifications. In this sense, Butler8 historicizes the body and sex, separating the ever-present dichotomy of sex-gender. In her perception, this bipartition provides limited possibilities for feminists regarding the issues they wish to address. The very notion of “women” as subjects and protagonists of feminism is problematized by Butler (2016), in the sense that it may only serve and function under the logic of the heterosexual matrix. Therefore, Scott9 also criticizes the biases of Western thought, to make it possible to relativize the notions of man and woman, masculine and feminine, which perpetuate the discourse responsible for maintaining a compulsory order.

			Foucault10 was also an important reference for these theorists as he discussed power and sexuality in a relatively innovative way. For the author, power never establishes a fruitful relationship regarding sex. In this context, power is what dictates the law, which implies reducing sex to a binary regime of licit and illicit. Thus, “the pure form of power would be found in the function of the legislator; and its mode of action with respect to sex would be juridical-discursive”.11 Indeed, in foucauldian logic , power over sex is exercised at all levels, assuming the form of law par excellence, whether from the perspective of the father who prohibits, the prince who makes the law, the master who guides, or the censor who represses. All these forms are schematizations of power based on juridical forms (of law) that define obediences.

			In summary, genitalia should not determine whether a body is female or male, as these concepts are constructed by society. And, if they do determine—since deconstructions are indeed complex and as a society we still need identities to communicate about (and to) individuals—this cannot be conceived from a hierarchical order. Therefore, for Scott,12 “gender is a constitutive element of social relationships based on perceived differences between the sexes.” That is, a perception of sexual differences, which are hierarchized within a rigid and dual system of thought. It is evident that sexual differences exist, meaning that sexed bodies present differences among themselves. The problem lies in the fact that cultural meanings are constructed for these differences, which are invariably done hierarchically. This is why sex should not be thought of as a product of nature, especially because the division between culture and nature is a cultural effect. Furthermore, sex based identity is not only in the personality and behavior of individuals, but in the body and how it appears. This means that sex cannot be entirely independent of gender. Both are forms of knowledge, so one should not exclusively associate the former with nature and the latter with culture, under penalty of again perpetuating the notion of sex as ahistorical and pre-discursive.13

			From this perspective, it is possible to understand why gender and sex are almost pre-societal debates. In an interview intended to discuss sex and the politics of identity, Foucault14 problematizes the latter category when taken in a limiting and castrating sense of being and possibilities. Even with regard to non-conventional gender perspectives, Foucault asserts that 

			if identity is just a game, just a procedure to promote relationships, social relationships and relationships of sexual pleasure that create new friendships, then it is useful. But if identity becomes the most important problem of sexual existence, if people think that they must “uncover” their “self-identity” and that this identity must become the law, the principle, the code of their existence, if the question that continually arises is: “Does this conform to my identity?”, so I think they have made a return to a form of ethics very close to that of traditional heterosexuality.15

			Indeed, there is a compulsory social model that makes a being intelligible only to the extent that it acquires an identity construct that, in turn, must also be intelligible. “Intelligible genders are those that, in a certain sense, institute and maintain relations of coherence and continuity between sex, gender, sexual practice, and desire”.16 Ultimately, the woman performs femininity and the man masculinity in processes of subjectivation, albeit largely unconscious. Therefore, it is not surprising that gender roles, when exercised according to a compulsory order, bring harmful consequences for the self of both men and women, limiting the possibilities of individuals and bodies and often imposing a life of suffering due to the need for conformity essential for social acceptance. This is the case for transvestites, transsexuals, transgender individuals, and androgynous persons who —unlike cisgender individuals (persons who identify with the gender characteristics assigned to them at birth, especially considering the sex organ)— (re)invent their bodies in search of an identity outside the conventions imposed on their sex and gender.

			It is not possible to proceed without mentioning the discomfort caused by these classifications, as naming implies, on one hand, making visible through what is expressed, what is said; on the other hand, it segments, classifies, and places certain groups under the vigilant and disciplinary gaze typical of scientific discourses. In this perspective, it is important to mention that transsexuality, transgender, and travesty are polysemic, fluid terms, and subject to constant redefinition by individuals, depending on the context and the unique experiences of each one.17

			Finally, a third important point is sexual orientation. In general terms, an individual’s sexual orientation is determined based on the observation that their desire is directed towards partners of the same sex (homosexuality), of a different sex (heterosexuality), or both sexes (bisexuality). Additionally, the condition of pansexuality has recently gained attention. The concept, still quite recent (and therefore controversial), seems to refer to individuals who question the binary nature of sexes, so they are simply interested in individuals.

			

			With this, it is evident that reducing the analysis of a sex based identity to merely physical characteristics is at the very least ineffective, if not a violation of fundamental freedoms. If gender identity, as seen, speaks of the subject from a centrifugal perspective, that is, starting from the individual to society, and not the other way around, there is no legal-normative reason to authorize, in a democratic State of Law, society to impose the gender identification of a human being.

			Having made this aside, necessary to avoid the serious mistake of confusing categories such as sex based identity and sexual orientation in particular, we proceed to the analysis of AO 24/07 of the Inter-American Court, as well as its important echo in the records of DAU 4275/DF, especially in the vote of Minister Luiz Edson Fachin, drafter of the ruling.

			IV. AO 24/17 And DAU 4275/DF: Is Dialogue Between Courts Possible?

			We shall start with AO 24/17, dated November 24, 2017, the result of a request made by the State of Costa Rica in May 2016. The consultation included experts from the most diverse areas, international and national associations, academic institutions, non-governmental organizations and renowned jurists such as Pablo Stolze, professor at the Federal University of Bahia. Also noteworthy is the work of the Public Defender’s Offices of the Union and the State of Rio de Janeiro.

			

			The State of Costa Rica basically formulated five questions on topics related to LGBTI people, which can be summarized in the following terms:

			1. “Considering that gender identity is a category protected by Articles 1 and 24 of the American Convention on Human Rights (ACHR), in addition to what is established in Articles 11.2 and 18 of the Convention, does this protection and the ACHR imply that the State must recognize and facilitate the name change of individuals, according to their gender identity?”

			2. “If the answer to the previous question is affirmative, could it be considered contrary to the ACHR that the person interested in changing their given name can only resort to a judicial process without an administrative procedure for it?”

			3. “Could Article 54 of the Civil Code of Costa Rica be interpreted, in accordance with the ACHR, to mean that individuals who wish to change their given name based on their gender identity are not obliged to undergo the judicial process provided there, but rather the State must provide a free, quick, and accessible administrative procedure for exercising this human right?”

			4. “Considering that non-discrimination on grounds of sexual orientation is a category protected by Articles 1 and 24 of the ACHR, in addition to what is established in Article 11.2 of the Convention, does this protection and the ACHR imply that the State must recognize all patrimonial rights derived from a relationship between same-sex individuals?”

			5. “If the answer to the previous question is affirmative, is it necessary to have a legal figure that regulates the relationships between same-sex individuals for the State to recognize all the patrimonial rights derived from this relationship?”.18

			The questions most aligned with the topic discussed here, and which will resonate particularly in DAU 4275/DF, are those in numbers 01 to 03, as they specifically refer to gender identity, while the subsequent questions notably address sexual orientation. Therefore, let’s focus on those first three points. 

			Specifically regarding the principles of equality and non-discrimination, the Court reiterated that, according to the guarantees of Article 1.1 of the American Convention, sexual orientation, gender identity and expression are protected categories under the American Convention on Human Rights. Consequently, no rule, decision, or practice in domestic law, whether by state authorities or private individuals, can restrict or minimize a person’s rights based on their sexual orientation, gender identity, or gender expression.

			

			Regarding gender identity, the Court also noted that this category pertains solely to the self-perceived identity that the subject has of themselves, which obviously does not mean that identity is not collectively constructed and shaped. For the Court, this implies that recognizing gender identity is necessarily linked to the idea that sex and sex based identity should be perceived as integral parts of an extremely complex process of subjectivity construction, resulting from the free and autonomous decision of each individual, not being conditioned or subordinated, therefore, to genitality.

			The Court also asserted that gender identity is a constitutive and constituent element of individuals’ identities, so its recognition by the state is vitally important to guarantee the full enjoyment of human rights for transgender people, from the perspective of civil and political rights as well as economic, social, and cultural ones.

			Specifically regarding the right to recognition of legal personality, the right to a name, and the right to gender identity (central themes subsequently debated in DAU 4275/DF), the Court expressed that the free development of personality and the right to private and intimate life necessarily entail the recognition of personal, sexual, and gender identity protection. It is precisely from these categories that a person projects themselves in relation to both themselves and society. The name, as an attribute of personality, is one of the most important expressions of individuality, ensuring that each person has a distinctive and singular sign in relation to others. It is, according to the Court, a fundamental right inherent to all individuals by the mere fact of their existence. Based on this, the Court argued that each person’s right to autonomously define their sexual and gender identity, as well as the right to such records and identity documents, are protected by the American Convention through provisions that guarantee the free development of personality (Articles 7 and 11.2), the right to privacy (Article 11.2), the recognition of legal personality (Article 3), and finally, the right to a name (Article 18).

			

			This means that the States must respect and guarantee to every person the possibility of registering and even changing, rectifying or adapting their name and other essential components of their identity, such as image, reference to sex or gender, regardless of any interference by public authorities or third parties. Therefore, people who identify with different gender identities must be recognized in the way they want, which means that the State must guarantee such groups the exercise of this very basic right. Therefore, in response to the first question posed by Costa Rica, the Court concluded that the change of name, the adequacy of the image and the rectification of sex or gender in records and identification documents, so that they conform to gender identity self-perceived by the subject, is a right protected by article 18 of the Convention (right to name) and also by articles 3 (recognition of legal personality), 7.1 (liberty) and 11.2 (right to private life), all of the American Convention on Human Rights .

			Regarding the procedures for changing names and other identifying information due to gender identity, the considerations of the Court are also worthy of congratulation, for which States can establish and decide the most appropriate procedure, taking into account each factual and their internal right to change their name, adapt their image and rectify the reference to sex or gender in civil registration and identification documents, as long as self-perceived gender identity is considered. Regardless of the State’s choice of judicial or administrative procedure, however, the following conditions must be met: a) such procedures must be exclusively based on the subject’s self-perceived gender identity; b) must be based solely on the free and informed consent of the applicant, without requiring medical, psychological, psychiatric certifications, etc. or others that may be unreasonable and pathologizing; c) must be confidential and cannot mention the fact that they were altered to adapt to gender identity; d) must be, as far as possible, free of charge; and, finally, e) no type of surgical operation or hormonal treatment should be required. The Court finally pointed out that procedures of an administrative or notarial nature are those that best fit and adapt to such requirements.

			

			Finally, the judges also agreed that the regulation of the procedure for changing names, adapting an image or rectifying references to sex or gender in identity records and documents should not necessarily be regulated by specific law, as it should consist exclusively of a simple procedure for verifying the free and voluntary expression of the applicant. 

			Regarding article 54 of the Civil Code of Costa Rica, which establishes a voluntary jurisdiction procedure for changing one’s name, the Court warned that, in its current wording, this legal provision is only compatible with the provisions of the American Convention if it is interpreted in the sense than decided by the Court regarding the previous questions, specifically with regard to compliance with the conditions mentioned above. Therefore, article 54 of the Civil Code of Costa Rica must be interpreted in accordance with the previously established parameters so that people who wish to fully adapt their records and/or identity documents to their self-perceived gender identity can effectively make use of this human right so elementary recognized in articles 3, 7, 11.2, 13 and 18 of the American Convention.

			Finally, regarding the last two questions posed by the State of Costa Rica concerning whether sexual orientation is a protected category under Articles 1 and 24 of the American Convention on Human Rights (ACHR) and the obligation of States to recognize the patrimonial rights arising from the relationship between same-sex individuals, the Court stated that the Pact of San José protects the family bond that may arise from a same-sex couple relationship, based on Articles 11.2 and 17 of that legal instrument. Accordingly, it mentioned that all patrimonial rights derived from this family bond must be protected without any discrimination. Still regarding sexual orientation, but now concerning the last question, the Court affirmed that it might be necessary for States to modify existing legal figures through legislative, judicial, or administrative measures to extend them to couples formed by same-sex individuals.

			

			The analysis here aimed not to exhaust the topic and all the nuances of Advisory Opinion AO-24/17, particularly because it spans 145 pages addressing the intricacies of the theme in an extremely bold manner, especially when comparing the Inter-American Court’s stance with that of other international courts. However, one last extremely controversial point to address concerning Advisory Opinion AO-24/17 is the legal nature of such interpretations regarding their binding force on member States. There is a heated debate in International Human Rights Law about whether the legal judgements issued by the Court in its advisory function are binding or merely recommendations. Chilean Héctor Faúndez Ledesma, in this regard, explicitly warns that

			it would be absurd if each of the State parties could interpret the Convention at its discretion or in the way it saw fit, absolutely without any control; That is why, in case of doubts regarding the meaning and scope of its provisions, it has been indicated which body is in charge of issuing a statement on the correct interpretation of them but, of course, this interpretation is binding on the States. and cannot constitute a mere ‘opinion’. Consequently, we cannot share a thesis that diminishes the value of the Court’s rulings, and that seems to be in contradiction with the definition that the court itself has provided of its advisory jurisdiction, pointing out that this constitutes “an alternative judicial method of a advisory”; So, beyond the convenience and practical usefulness of advisory jurisdiction, we consider that a correct interpretation of the Convention requires, in this matter, making some preliminary distinctions, the importance of which the Court does not seem to have perceived.19

			

			This position, arguing that the advisory opinions issued by the Court are binding, has been increasingly strengthened in international jurisprudence.

			Let us now turn to the brief study of DAU 4275/DF, filed before the STF by the Attorney General’s Office (PGR) on 07/21/2009, in light of the wording of article 58 of the Public Records Law (Law nº 6,015/1973). The trial of the action, held in March 2018, which was ultimately considered valid by a majority of votes in order to give an interpretation in accordance with the Constitution and the Pact of São José da Costa Rica to the legal provision in question, was stated as follows:

			DIRECT ACTION OF UNCONSTITUTIONALITY. CONSTITUTIONAL AND REGISTRAL LAW. TRANSGENDER PERSON. ALTERATION OF NAME AND SEX IN THE CIVIL REGISTRY. POSSIBILITY. RIGHT TO NAME, RECOGNITION OF LEGAL PERSONALITY, PERSONAL FREEDOM, HONOR, AND DIGNITY. NON-REQUIREMENT OF GENDER REASSIGNMENT SURGERY OR HORMONAL TREATMENTS OR PATHOLOGIZING. 1. The right to equality without discrimination encompasses gender identity or expression. 2. Gender identity is an expression of a person’s own personality and, as such, the State’s role is merely to recognize it, not to constitute it. 3. A transgender person who proves their gender identity differing from the one assigned at birth through self-identification in a written declaration has the fundamental subjective right to alter their name and gender classification in the civil registry through administrative or judicial means, regardless of surgical procedures and third-party reports, as it concerns the fundamental right to free personality development. 4. Direct action judged to be valid. (DAU 4275, Rapporteur: Min. Marco Aurélio, Rapporteur for the Judgment: Min. Edson Fachin, Full Court, judged on 03/01/2018, Published on 03/07/2019).

			The main text of Article 58 of the Public Records Law states that “the given name shall be definitive, although it may be replaced by well-known public nicknames.” According to the Attorney General’s Office (PGR), interpreting this provision in accordance with Articles 1, III, 3, IV, and 5, main text and X, of the Brazilian Federal Constitution of 1988 allows for the possibility of changing sex and given name for transsexuals in the civil registry. The PGR asserts, in general terms, that the fundamental right to gender identity justifies the change of given name, regardless of whether surgery is performed. It also argues that interpreting the expression “well-known public nicknames”, included in the main text of Article 58 of Law No. 6,015/1973, to encompass the social name of transsexuals, aligns with the Federal Constitution, also permitting changes to the gender record. Based on this, the PGR requested that Article 58 of Law No. 6,015/1973 be interpreted in accordance with the Federal Constitution, recognizing the right of transsexuals to change their given name and sex in the civil registry, regardless of undergoing gender reassignment surgery. The PGR further requests that if the individual does not opt for surgery, the following requirements be established for altering the record: (i) age over 18 years; (ii) conviction for at least 3 years of belonging to the gender opposite to the biological one; and (iii) low probability, according to a statement from a group of specialists, of changing gender identity.20

			It can be observed that the Direct Action of Unconstitutionality presents some conceptual inconsistencies from the outset, as the Attorney General’s request was based on the identity of “transsexual,” whereas it should have also (and primarily) considered transgender individuals. The term “transgender” is used to encompass a range of identities, including transsexuals, travesties, and other forms of gender identity, such as non-binary people, for example. A transsexual person often feels such a profound disconnection from their biological gender that they vehemently reject aspects characteristic of their birth sex, including and especially their genitalia.21 There is no scientific uniformity regarding the concepts of transsexual and transgender and their differences, but for didactic purposes, it can be summarized that a transgender person does not feel the need to change their anatomy, despite expressing and wishing to be recognized as belonging to the opposite sex. In contrast, a transsexual person wants to express and be recognized as belonging to the opposite sex and also desires to modify their anatomy through hormonal therapy and/or sex reassignment surgery.

			

			It is evident that in some cases, a transsexual person may “choose” not to undergo gender reassignment surgery. This decision can be influenced by a wide range of factors, from pathological conditions, such as coagulopathies, to financial and geographical issues, which are not optional. For example, currently, out of the nine hospitals accredited by the Ministry of Health, only five perform the surgical procedure through the Unified Health System.

			This conceptual oversight becomes evident in the vote delivered by Minister Marco Aurélio Melo: “Mr. President, just a clarification. When I discussed transsexuals—I did not delve into the definitions of transsexuals and transgender people—I did so based on the formal request made in the initial petition of the direct action of unconstitutionality. And this request is explicit; it concerns only transsexuals”.22 In response, Minister Edson Fachin interjects and suggests, based on Advisory Opinion 24/17, that the term transgender be used instead of transsexual.23

			Minister Luiz Edson Fachin’s vote is perhaps the most technically complete and aligned with the notion of human rights, which is why our analysis focuses on his statements. The Reporting Minister based his opinion on three premises: a) the right to equality without discrimination encompasses gender identity or expression. That is, respect for gender identity is a consequence of the principle of equality; b) gender identity is an expression of the individual’s personality (as a result of self-recognition), and as such, the State’s role is only to recognize it, not to constitute it; and c) a person should not have to prove their identity, and the State should not condition the expression of identity to any type of model, even if merely procedural.24

			Fachin, in a true dialogue with international courts, highlights the constitutional (right to privacy, private life, honor, and image, Article 5, X, of the Brazilian Constitution) and conventional bases of the issue under discussion. Regarding conventionality, he emphasizes Article 5, § 2, which states that “the rights and guarantees expressed in this Constitution do not exclude others arising from the regime and principles it adopts, or from international treaties to which the Federative Republic of Brazil is a party”. He also points out the importance of the right to a name (Article 18 of the Pact of San José), the right to recognition of legal personality (Article 3 of the Pact), the right to personal freedom (Article 7.1 of the Pact), and the right to honor and dignity (Article 11.2 of the Pact).

			The Minister, as did Rosa Weber and Luis Roberto Barroso, mentioned in his vote the importance of AO 24/17 of the Inter-American Court, clearly using it as an interpretative guide to guide his entire vote, especially for the purpose of defining that The judicial procedure (not even voluntary jurisdiction) should not be required to change the name and other information contained in the person’s civil registry.

			

			In the same sense, in defense of the dispensability of judicial procedure, Minister Luis Roberto Barroso states that

			we also need to take into account that the world of Law, of judicialization, is very simple for us who live in it, who speak this difficult language, who wear these clothes, but for the most humble people, sometimes in distant places, the need Going to the Judiciary can be an insurmountable obstacle, or it can be an additional embarrassment.25

			Just as there was no intention to exhaust Advisory Opinion AO-24/17, we cannot do so with regard to DAU 4275. Nevertheless, this comprehensive judgment of 173 pages demonstrates a group of judges enthusiastic about the subject and concerned with establishing a decision that aligns with international human rights protection standards.

			In the end, the judgment of DAU affirmed that transgender individuals have a fundamental subjective right to alter their given name and gender classification in the civil registry. This right does not require anything beyond the individual’s declaration of intent, which can be exercised through either judicial or administrative means. This alteration, it should be noted, will be recorded as a marginal annotation to the birth record, with the explicit prohibition of including the term “transgender.” In other words, a transgender person who proves their gender identity differs from that assigned at birth, through self-identification in a written declaration, has a subjective right to change their given name and gender classification in the civil registry, whether administratively or judicially, and notably, without requiring any surgical procedures, treatments, or third-party reports.

			The fact is that nearly half a century after the beginning of discussions on gender identity and sexuality, the results are, undeniably, encouraging. On the other hand, regression is always a present and potent risk when it comes to human rights. Consider that in DAU 4275/DF, for example, the Chamber of Deputies, when asked to comment on the demand, responded through its President that they had no information on the matter. Conversely, the Federal Senate opined that the request was entirely unfounded. In a completely regressive and violative view of privacy guarantees, it deemed it more reasonable to “make the alteration of the given name and civil sex available only to reassigned transsexuals”.26

			This largely explains why the effective protection of human rights has often been led, in many Latin American countries, not by the Legislative Power (through normative acts) or the Executive (with effective public policies), but by the Judiciary.

			Another significant obstacle to the realization of the protections outlined here lies in the following question: “Why is it so much easier to declare sexual freedom in a negative sense, rather than in a positive and emancipatory one?” (Petchesky, 1999, p. 24). Why do we find it easier to reach a consensus on issues such as rape, forced marriage, slavery, genital mutilation, and other forms of sexual violence, but not on the right to fully enjoy one’s own body and subjectivity? It is acknowledged that the problem of the negative construction of sexual rights is part of the human rights debate. The negative and positive dimensions of sexuality are dialectically interconnected. It is evident that such categories must be represented in the law from the perspective of illegality, but the fact remains that the emphasis on these cases standardizes (and colonizes) the erotic subject belonging to a sexual minority.

			

			But why do we empathize with terror, drama, pain, and others’ suffering, while remaining so indifferent to the fact that many people go through life experiencing frustrated, castrated, and oppressive sexuality? A gender with which they do not identify? A gender that they are not?

			As a category attempting to be inclusive and universal, sexual rights may fall into the same trap experienced by the idea of human rights in Modernity—becoming a totalizing and excluding language that obscures more than it reveals (revealing only when and who is convenient). So, how can we create a general structure of sexual rights that includes the vast range of individual specificities? Indeed, although we talk more and more about sex, as Foucault27 once pondered, we do so inadequately, through a discourse always imbued with the Judeo-Christian guilt of which we are true accomplices and reproducers, and from which we must now liberate ourselves.

			V. Conclusion

			Indeed, despite the numerous advances spearheaded by feminist, gay, lesbian, trans, and sex worker movements, there remains a long way to go before the full integration of these groups into social life is realized. This includes the effective establishment of citizenship rights, legal instruments, and public policies that are comprehensive and impactful within states. Meanwhile, the Judiciary, both at the local and international levels, has proven to be a significant ally to these groups in making decisions that, unfortunately, are counter-majoritarian but crucial for the realization of the most fundamental rights of marginalized identities.

			After this brief study, it became clear that while there are issues in the Latin American context regarding the so-called ESC rights (Economic, Social, and Cultural), it cannot be denied that first-generation guarantees are still progressing slowly towards consolidation. It is important to remember that we are talking about something as fundamental as the right to a name, which is vehemently denied to certain individuals for absolutely trivial reasons that are irrelevant to the public sphere.

			In light of this, it cannot be denied that, despite its factual limitations—among which the most severe may concern budgetary issues and the non-compliance with recommendations and decisions by member states—the Inter-American System has tried to act within its capacity. It addresses demands, including those related to sexuality and gender identity, in accordance with the notion of human rights and respect for diversity.

			Thus, despite the lack of a binding legislative instrument (at least conceived unanimously) for the protection of sexuality and gender identity within the OAS framework, the Inter-American Human Rights System (IAHR) functions as an important mechanism for human rights protection. Its significant decisions and interpretations indicate a paradigm shift in gender justice and sexuality on the international stage, with repercussions that, as demonstrated, have also been fruitful on the national level, particularly after the ruling in DAU 4275/DF, showing a potential and fruitful dialogue among courts.
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