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RESUMEN: El po der so bre los re cur sos del agua ha sido am plia men te di fun di do. Par tien do 
de este pun to, este tra ba jo ex plo ra los an te ce den tes so bre la po lí ti ca del ma ne jo del agua
y ar gu men ta la exis ten cia de un es pa cio re gu la to rio lla ma do “Go bier no Glo bal del Agua” 
(GGA). El cual es un área de es pe cia li dad en el que la po lí ti ca es ne ga ti va men te per ci bi -
da y ex pre sa men te re cha za da. A tra vés de este mo vi mien to, la es pe cia li dad se vuel ve
esen cial para en ten der el con trol de re cur sos del agua. La pos tu ra del au tor es que la es -
pe cia li dad no es una atri bu ción sino una re la ción de po der. Como tal, es nor mal men te
per ci bi do como an ti de mo crá ti co, por lo tan to, la de nun cia ha cia la re gla de es pe cia li dad
es nor mal men te se gui da por las lla ma das re glas ma yo ri ta rias y aún así las ca rac te rís ti cas
es pe cí fi cas de esta es pe cia li dad no en tran den tro de esta de no mi na ción. Por esta ra zón
son ne ce sa rios me dios al ter na ti vos de re sis ten cia, un gru po de ex per tos po drían ser la so -
lu ción.

ABSTRACT: Power over wa ter re sources has been mostly spared of crit i cal scru tiny. De -
part ing from such trend, this pa per ex plores the back ground of wa ter pol i tics, and ar gues 
the ex is tence a reg u la tory space called “global wa ter gov er nance” (GWG). GWG is an
“area of ex per tise”, wherein “pol i tics” is neg a tively per ceived and ex pressly re jected.
Through this move, “ex per tise” be comes the cor ner stone to un der stand gov er nance of
wa ter re sources. I sub mit that ex per tise is not an at tri bu tion, but a power re la tion. As
such, it is com monly per ceived as un dem o cratic; hence, the de nun ci a tion of “ex pert
rule” is usu ally fol lowed up by a call for some sort of majoritarian rule. And yet, the spe -
cific char ac ter is tics of ex pert power turn fu tile such call. For this rea son, al ter na tive ve -
hi cles of re sis tance are needed; and ac count abil ity of ex perts may be the place to look.

RÉSUMÉ: Le pouvoir sur les ressources de l’eau a été vraiment délayé. En débutent par cet
ide, cet tra vail fait un ex plo ra tion des antécédents sur la politique du man age de l’eau et
fait un ar gu men ta tion de l’existence de un espace régulateur appelle “Gouvernance Global
de l’eau” (GGE). GGE et un area de spécialité dans la quel la politique est négativement 
aperçu et expressément re fuse. Au travers de ce mouvement “l’spécialité” est élémen-
taire pour comprendre la gouvernance des ressources de l’eau. J’ai l’opinion que la
spécialité c’est ne pas un at tri bu tion mais un re la tion de pouvoir. Comme ça, est
normalement aperçu com ment anti démocratique, pour tant, la dénonce a la règle
d‘spécialité est normalement suivi pour les appelaient règles mayoraux, et même comme
ça les caractéristiques spécifiques de cet spécialité n’entrait pas dans cet dénomination.
Pour cet rai son c’est sont nécessaires des so lu tions al ter na tives de résistance, un group
d’experts pourrait être la so lu tion.

*  Artícu lo re ci bi do el 30 de abril de 2008 y acep ta do para su pu bli ca ción el 26 de
agos to de 2008.
    **  Re search Fe llow, Cen tre of Exce llen ce in Glo bal Go ver nan ce Re search. E-mail:
rene.urue na@hel sin ki.fi.
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SUMMARY: I. Intro duc tion. II. From in ter na tio nal wa ter law
to glo bal wa ter go ver nan ce. III. It ta kes two to tan go. Exper ti -
se as a form of po wer. IV. Asses sing GWG: ex per ti se and the

li mits of the call for ma jo ri ta rian rule.

I. INTRODUCTION

The fu tu re is drying out. By 2025, up to 40% of the world’s po pu la tion
could be li ving in wa ter scar ce re gions1 and yet, go ver nan ce of wa ter re -
sour ces seems to be mostly spa red of cri ti cal scru tiny.

Indeed, whe ne ver we think of the “wa ter pro blem”, weight is shif ted
bet ween the “con text” and the “fo re ground” of wa ter re gu la tion: is sues
are fea tu red eit her as ine vi ta ble rea li ties of na tu re or so ciety (like wa ter
scar city) or as po licy choi ces, ta ken freely by so ve reigns wit hin the li -
mits of gi ven res traints (for exam ple, pri va ti za tion of wa ter supply).

The re is, ho we ver, a dif fe rent set of ques tion to be as ked. It is pos si -
ble to go be yond the “fo re ground” and its ap pa rently free choi ce among
po li cies, and yet avoid sub scri bing to the fa te ful de ter mi nism of the na tu -
ral “con text”.2 It is pos si ble, in ot her words, to fo cus in the back ground
norms and ins ti tu tions of wa ter po li tics.3

The “back ground” marks a spa ce bet ween fo re ground po li tics and
their gi ven con text. On one hand, the “fo re ground” is com po sed by the
de ci sions of tho se who openly exer ci se po wer, like pre si dents or mi-
nis ters. “Con text”, in turn, is de fi ned by ine vi ta ble cir cums tan ces whe re
we see no one ta king any evi dent de ci sions. And then, in the midd le, we
have the “back ground”: a spa ce dis cer ni ble by the per cep tion that “ot her
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1 Sour ce: UNEP & Stock holm Inter na tio nal Wa ter Insti tu te [SIWI], Cha llen ges of
Wa ter Scar city (SIWI, 2005) at 8.

2 Yet, the no tion of con text’s ine vi ta bi lity is con tro ver sial in it self. Issues such us
wa ter scar city can cer tainly be read as for ce ma jeu re, but also as an ef fect of bad po licy
choi ces (glo bal war ming gi ves an exam ple of how that move is per for med). They would,
then, stop being gi ven, and thus stop being “con text”. At any rate, the pos si bi lity of mo -
ving “con text” to the fo re ground only un ders co res the im por tan ce of a midd le ground, as
we now turn to see.

3 The no tions of “fo re ground”, “back ground” and “con text” were first pro po sed in:
D. Ken nedy, “Cha llen ging the Expert Rule: The Po li tics of Glo bal Go ver nan ce”, 27
Sydney Law Re view, 2005, 5-12.



peo ple than tho se who seem to be in char ge are ma king the real de ci -
sions”.4

The se ot her peo ple are, in most ac counts, the “ex perts”. Back ground
po li tics is ex per ti se’s na tu ral ha bi tat.5 It is the re that ex perts de ploy their
po wer and in fluen ce, and are per cei ved to do so in a man ner that lacks
trans pa rency, le gi ti macy and ac coun ta bi lity. Shortly said: if de mo cracy
is the name of the game, then ex pert rule seems to be per for ming qui te
poorly in deed.6

Wa ter po li tics is by no means an ex cep tion. This pa per ex plo res the
back ground of wa ter po li tics, by ar guing the exis ten ce a re gu la tory spa ce 
ca lled “glo bal wa ter go ver nan ce” (GWG), which is fun da men tally de -
pen dant on ex perts and the no tion of ex per ti se.

This de pen den ce, though, has unex pec ted ef fects. If fa ced with a
pro blem of un de mo cra tic ex pert rule, one would im me dia tely call for
more de mo cracy. Ho we ver, as will be ar gued here, the mere outcry
for ma jo ri ta rian rule in GWG is mis sing the point. It is ca lling the wrong 
bluff, and let ting the real one go un chec ked.

Indeed, this pa per pro po ses that the spe ci fic cha rac te ris tics of ex pert
po wer turn fu ti le the call for ma jo ri ta rian rule. This is true for GWG, and 
may be true for ot her ex pert de pen dant systems. We may need to find al -
ter na ti ve vehi cles of re sis tan ce; and, as is ar gued to wards the end, ac -
coun ta bi lity of ex perts may be a pla ce to start loo king.

The re are three parts of my ar gu ment. The first one is of des crip ti ve
na tu re and draws an out li ne of the way go ver nan ce of wa ter re sour ces
works. In it, the no tion of “glo bal wa ter go ver nan ce” (GWG) is in tro du -
ced, and the role of ex per ti se as the cru cial trait of GWG is ex plo red.
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4 Ibi dem at 12.
5 Cfr. D. Ken nedy, op. cit., note 3, at 14.
6 To be sure, de mo cracy may not be the game at all. Expert rule would get far bet -

ter gra des if read as a pro blem sol ving de vi se, or as a way of ad van cing ra tio na lity in pu -
blic ad mi nis tra tion. Such al ter na ti ve cri te ria are mostly re-enact ments of the stan dard ar -
gu ment on in de pen dent re gu la tory agen cies which sta tes: “true, this is not de mo cra tic,
but it is not sup po sed to be de mo cra tic any how”. Admit tedly then, ta king the de mo cra tic
ap proach to read ex pert rule does imply a nor ma ti ve judg ment, which is jus ti fia ble in
many sen ses; see, for exam ple: D. Held, De mo cracy and the Glo bal Order, Po lity Press,
1995; also: H. Pa tomä ki & T. Tei va nen, A Pos si ble World: De mo cra tic Trans for ma tions
of Glo bal Insti tu tion, Zed Books, 2004. The se mi nal text in de fen se of re gu la tory agen -
cies is: G. Ma jo ne, “Re gu la tory Le gi ti macy”, in: G. Ma jo ne, Re gu la ting Eu ro pe, Rout -
led ge, 1996, at 284.



The se cond part ap proa ches the pro blem of ex per ti se as a form of po -
wer. Such sec tion pro vi des the ele ments ne ces sary to as sess the rea lity
des cri bed in sec tion one, and ser ves as the hin ge whe reon the who le dis -
cus sion turns.

Fi nally, the third part pro po ses a nor ma ti ve as sess ment of GWG. It
ar gues that, alt hough GWG does shield wa ter go ver nan ce from ma jo ri ta -
rian rule, ca lling for more ma jo ri ta rian rule is not the ans wer; as such call 
is inef fec ti ve and per haps coun ter pro duc ti ve. This sec tion then con si ders
pos si ble al ter na ti ves, and asks cer tain ques tions that seem re le vant to
start thin king about po wer over wa ter re sour ces today.

II. FROM INTERNATIONAL WATER LAW TO GLOBAL

WATER GOVERNANCE

Go ver nan ce of ur ban wa ter supply has be co me a glo bal con cern in
re la ti vely re cent ti mes. Until the 1980’s, wa ter was per cei ved to be an es -
sen tially do mes tic mat ter, which only ex cep tio nally re qui red in ter na tio -
nal re gu la tion.7 The key word was so ve reignty. Wa ter re sour ces (and natu -
ral re sour ces, in ge ne ral) were dee med to be long to sta tes as a mat ter of so-
ve reignty. Use of wa ter (or its “go ver nan ce”) was an at tri bu tion of the
so ve reign, which could only be li mi ted by the rights of ot her so ve reigns.8

Such ap proach pro vi ded the fra me work for in ten si ve in ter na tio nal
re gu la tion of wa ter re sour ces for more than a cen tury. One of the ear lier
forms of in ter na tio nal or ga ni za tion was the so-ca lled “ri ver com mis -
sions”, star ting with the Rhi ne exam ple of 1815.9 The re is also evi den ce
of well es ta blis hed in ter na tio nal cus to mary wa ter law10 and, on a si mi lar
vein, the Inter na tio nal Law Com mis sion wor ked for 27 years to de ve lop
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7 Cfr. M. Lang ford, “The UN Con cept of the Right to Wa ter: New Pa ra digm For
Old Pro blems?” 21 Int. J. of Wa ter Re sour ces De ve lop ment, 2005, 273.

8 For the chan ging role of so ve reignty in the in ter na tio nal law of na tu ral re sour ces,
cfr. T. Kuok ka nen, Inter na tio nal Law and the Envi ron ment: Va ria tions on a The me, Klu -
wer, 2002, at 6. For a si mi lar ar gu ment in the con text of in ter na tio nal wa ter law, cfr. R.
Urue ña, “Re cur so hí dri co y la es truc tu ra ción de de re chos de pro pie dad bajo de re cho in -
ter na cio nal”, 2 Re gu la ción, 2006, 42.

9 Cfr. J. Klab bers, An Intro duc tion to Inter na tio nal Insti tu tio nal Law, CUP, 2002,
at 17.

10 Cfr. J.W De lla pen na, “The Cus to mary Inter na tio nal Law of Trans boun dary Fresh
Wa ters”, 1 Inter na tio nal J. of Glo bal Envi ron men tal Issues, 2001, 264.



and co dify ru les re gar ding non-na vi ga tio nal uses of in ter na tio nal wa ter -
cour ses.11

This re gu la tion drew a line on the sand, ca lled it so ve reignty, and vo -
wed ne ver to cross it. It came as no sur pri se, then, that the “black box”
vi sion of the so ve reign sta te was trans po sed to wa ter re sour ces, pla cing
off-li mits all wa ter go ver nan ce un der ta ken by or gans wit hin sta tes.12 So -
ve reigns would in te ract with each ot her and per haps clash but, as part
(A) of Fi gu re 1 be low shows, their in ner struc tu re would re main una-
ffec ted.

Such rhe to ric was ap pro pria ted by newly de-co lo ni zed sta tes in the
1960’s, through the doc tri ne of per ma nent so ve reignty over na tu ral re -
sour ces (PSRN).13 Gi ven the pi vo tal rule pla yed by na tu ral re sour ces in
the co lo nial un der ta king, PSRN be ca me an im por tant me cha nism for
ex-co lo nies to re gain con trol and un ders co re their in de pen den ce.14 The
third-world, then, star ted to use the buzz word of the mo ment. But by
then, the word had lost its hype.15 So ve reignty was no lon ger the key
word in wa ter go ver nan ce. Although the base on which in ter na tio nal wa -
ter law had been struc tu red was as clear as al ways, in the early 1990’s, it
be gan to lose im por tan ce. Though it was the re, no one was loo king at
it any mo re. All eyes were el sew he re.16
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11 In 1963, UN-Se cre ta riat pre sen ted a re port on “Le gal Pro blems re la ting to the
Uti li za tion and Use of Inter na tio nal Ri vers”, which pa ved the road for Re so lu tion 2669
of De cem ber 8 1970, com mis sio ning the ILC with the study of the sub ject. After 27
years of drafts ar ti cles and ne go tia tions, the Con ven tion on the Law of the Non-na vi ga -
tio nal Uses of Inter na tio nal Wa ter cour ses was fi nally adop ted by the GA on 21st May
1997, through Res. A/51/229.

12 On the “black box” ap proach and its ca veats, cfr. W. Fer di nan dus se, “Out of the
Black Box? The Inter na tio nal Obli ga tions of Sta te Organs”; 29 Brooklyn J. of Inter na tio -
nal Law, 2003, 46.

13 G. A Res. 1803/1962, 17 GAOR, Supp. 17, UN Docs. A/5217.
14 Cfr. A. Anghie, Impe ria lism, So ve reignty and the Ma king of Inter na tio nal Law,

CUP, 2005, at 211.
15 Anghie seems to sug gest that, per haps, it did so pre ci sely be cau se the third world

be gan to use it. Cfr. Ibi dem, at 235.
16 And yet so ve reignty over wa ter re sour ces is very much the re. If nee ded, de ci si ve

ar gu ments of so ve reignty can be com pe tently be made to day; cfr. e.g, J. Isaac, “The
Essen tials of Sus tai na ble Wa ter Re sour ce Ma na ge ment in Israel and Pa les ti ne”, 22 Arab
Stu dies Quar terly, 2000, 13.



Fi gu re 1



1. The no tion of glo bal wa ter go ver nan ce (GWG)

The last de ca de of last cen tury mar ked a swift chan ge in wa ter go -
ver nan ce. A new set of norms and re gu la tory ma chi nery was put to get -
her. The se norms and agen cies were con cer ned with wa ter is sues, but
also cru cially obli vious of the do mes tic/in ter na tio nal di vi de. And, once
this move had been per for med, glo bal wa ter go ver nan ce (GWG) be ca me
pos si ble.

GWG is a not re gu la tory un der ta king it self, but a spa ce: a spa ce
whe re re gu la tion oc curs. In GWG, wa ter re gu la tion is pro du ced and en -
for ced by na tio nal go vern ments, in ter na tio nal or ga ni za tion and re gu la -
tory net works.17 The se ac tors, ho we ver, do not have a ri gid hie rar chi cal
la yout: de pen ding on the is sue, they reor ga ni ze and, not wit hout con flict, 
im po se over or yield to each ot her’s field of action.

Indeed, wa ter re gu la tion is adop ted not only by do mes tic go vern -
ments, but also, as we shall see, wit hin in ter na tio nal or ga ni za tions such
as the World Bank (WB), the Uni ted Na tions (UN) and even the World
Tra de Orga ni za tion (WTO). And not only go vern men tal or ga ni za tions
are of re le van ce: the all – pri va te Inter na tio nal Stan dards Orga ni za -
tions (ISO), for exam ple, hosts two tech ni cal com mit tees which de ve lop
cru cial stan dards for wa ter and re la ted is sues: ISO/TC 147 (Wa ter qua -
lity), and ISO/TC 224 (Ser vi ce ac ti vi ties re la ting to drin king wa ter
supply systems and was te wa ter systems – Qua lity cri te ria of the ser vi ce
and per for man ce in di ca tors).18
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17 “Re gu la tory net works” is used here as “in for mal ins ti tu tions lin king ac tors across
na tio nal boun da ries and carr ying on va rious as pects of glo bal go ver nan ce in new and in -
for mal ways”, pre sen ting also an in ter go vern men tal ele ment, de fi ned by “pat tern[s] of re -
gu lar and pur po si ve re la tions among like go vern ment units wor king across the bor ders
that di vi de coun tries from one anot her and that de mar ca te the ‘do mes tic’ from the ‘in ter -
na tio nal’ sphe re” (A.M Slaugh ter and D. Za ring, “Net wor king Goes Inter na tio nal: An
Upda te”, 2 Annual Re view of Law and So cial Scien ces, 2006, 211 at 215).

18 ISO/TC 147 has 33 sta tes and 20 go vern men tal and non go vern men tal in ter na tio -
nal or ga ni za tions as par ti ci pants, plus 47 sta tes as ob ser vers. ISO/TC 224 boasts 32 par ti -
ci pant sta tes, 8 or ga ni za tions and 18 ob ser vers. ISO/TC 147 alo ne has de ve lo ped 229
stan dards, and ISO/TC 224 is cu rrently dis cus sing three drafts of cru cial im por tan ce for
wa ter supply: ISO/DIS 24510, 24511 and 24512 (cfr. www.iso.org/iso/stan dards_de ve -
lop ment.htm (last vi sit: 02.10.2007). On ISO and si mi larly pri va te ins ti tu tions of glo bal
re le van ce, cfr. J. Klab bers, “Re flec tions on Soft Inter na tio nal Law in a Pri va ti zed
World”, 104 La ki mies, 2006, 387.



In this sen se, GWG is not a top-down struc tu re, as de pic ted in part
(B) of fi gu re 1. Inter na tio nal re gu la tion does not simply re pla ce do mes tic 
law or is not im po sed on it. On the con trary, do mes tic re gu la tion is a cri -
ti cal com po nent of GWG. By aban do ning the fo cus on so ve reignty, do -
mes tic re gu la tory agen cies be ca me as im por tant as their in ter na tio nal
coun ter parts for un ders tan ding GWG.

This is not to say that do mes tic agen cies are au to no mous in any sig -
ni fi cant sen se, but rat her that their cons traints are not simply im po sed on
“poor coun tries” by “tho se Wa shing ton pun dits”. The re fo re, agency
trans plant, ex tra te rri to ria lity of do mes tic re gu la tion, mo del laws and the
so ca lled “har mo ni za tion” of do mes tic systems are all fun da men tal ele -
ments of GWG.19

Thus, for ins tan ce, so-ca lled in de pen dent re gu la tory agen cies of wa -
ter re sour ces spread through out the world (both in de ve lo ped and de ve -
lo ping coun tries) du ring the 1980’s.20 This spe ci fic ins ti tu tio nal arran ge -
ment crea ted a dis tinc ti ve sort of eco no mic re gu la tion that re flects, in
turn, con tra dic tory pro ces ses of norm crea tion: on one hand, a dis tinc ti -
vely top-down pro cess, via the im po si tion of re gu la tion by in ter na tio nal
or ga ni za tions on de ve lo ping coun tries. But also ot her kind of pro ces ses,
such as ho ri zon tal in fluen ce, through the trans plant of spe ci fic ans wers
from one re gu la tory con text to the ot her;21 and even a bot tom-up re la -
tion, through the in fluen ce of spe ci fic re gu la tory bo dies on in ter na tio nal
or ga ni za tions.22
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19 A good exam ple of work in that di rec tion is: V. Fos ter, Ten years of Wa ter Ser vi -
ce Re form in La tin Ame ri ca: To ward and Anglo – French Mo del, World Bank [WB],
Wa ter Supply and Sa ni ta tion Sec tor Board Dis cus sion Pa per Se ries., no. 3, 2005.

20 Cfr. F. Gi lar di, “The Insti tu tio nal Foun da tions of Re gu la tory Ca pi ta lism: The Dif -
fu sion of Inde pen dent Re gu la tory Agen cies in Wes tern Eu ro pe”, Annals of the Ame ri can
Aca demy of Po li ti cal and So cial Scien ce 598, 2005, 84.

21 For exam ple, South Afri ca’s re gu la tory fra me work of pre paid wa ter me ters was
trans plan ted to se ve ral La tin–Ame ri can coun tries du ring the early 2000’s. Such
south-south trans plant may have ne ga ti vely af fec ted, even furt her, the po pu la tion in
need. Cfr. H. Dee dat, “’Vi va Pre paids, Vi va’: Tech no logy, cost re co very and ac cess to
wa ter in the ru ral Nort hern Cape”; in: D. A McDo nald & J. Pape (eds.), The Cri sis Of
Ser vi ce De li very In South Afri ca, Zed Press and HSRC Pu blis hers, 2002, 140. For an En -
glish lan gua ge ac count of the ef fects of such trans plant in La tin–Ame ri ca, cfr. J. Fo re ro,
“Who Will Bring Wa ter to the Bo li vian Poor?”, NYT, De cem ber 15, 2005.

22 A case in point is England and Wa le’s Wa ter Ser vi ces Re gu la tion Aut ho rity
(OFWAT) who se work nor mally ins pi res World Bank’s po licy re com men da tions to de -



Si mi larly, re gu la tion wit hin GWG im pacts both sta tes and pri va te
par ties ali ke: GWG’s ef fects are not or ga ni zed along the line of pu blic
in ter na tio nal law’s sub jects, but as a func tion of the ac tor’s in te rest as
sta kehol ders.

Wa ter re gu la tion is in ten ded to apply to pri va te and pu blic sup pliers
ali ke. And, more im por tantly, as we shall see be low, it crea tes rights and
du ties for sta tes and also for pri va te in di vi duals and com pa nies wit hin
such sta tes.

GWG is, then, a fra me whe rein worl dwi de po wer over wa ter re sour -
ces is exer ci sed. An exer ci se that is far from being cohe rent or struc tu -
red, as is shown in part (C) of Fi gu re 1.

In this sen se, GWG is clo sely re la ted to what King sbury, Krisch and
Ste wart have ca lled the “glo bal ad mi nis tra ti ve spa ce”:23 “a spa ce, dis tinct 
from the spa ce of in ters ta te re la tions go ver ned by in ter na tio nal law and
the do mes tic re gu la tory spa ce go ver ned by do mes tic ad mi nis tra ti ve law,
alt hough en com pas sing ele ments of each”.

Ho we ver, GWG seems to have one fea tu re that furt her com ple ments
the pre ce ding de fi ni tion. Up to now, GWG’s as an ad mi nis tra ti ve spa ce
has been de fi ned by its in ter nal fea tu res: how it over looks the do mes -
tic/in ter na tio nal di vi de, how its hie rar chies are fluid, and how it is le gally 
in for mal. And yet, as a spa ce, GWG can not be all – in clu ding; it re qui res 
de fi ni tion of its ex ter nal boun da ries. Such is ques tion that is marks the
es sen tial mi sun ders tan ding of how go ver nan ce of wa ter re sour ces works: 
what ma kes the inside/outside of GWG?
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ve lo ping coun tries. A clear exam ple, among many, is OFWAT’s cost ac coun ting gui de li -
nes for wa ter ac ti vity analy sis, which was la ter adop ted as “full cost ac coun ting” (FCA)
by the World Bank’s ini tia ti ve to “get the fi nan ces right”, by the EU’s Wa ter Fra me work
Di rec ti ve and, even tually, by do mes tic ad mi nis tra tions from Onta rio (Ca na da) to Sie rra
Leo ne. Cfr. S. Ren zet ti, Full Cost Accoun ting for Wa ter Supply and Se wa ge Treat ment:
A Case Study of the Nia ga ra Re gion, Ca na da, World Bank, 2003. This is not just some
tech ni cal gaiety: un li ke ot her met hods of ac coun ting that re cord only cu rrent out lays of
cash, FCA ta kes into ac count all of the mo ne tary cost of re sour ces used for wa ter ser vi -
ces, which may dif fer from cash out lays. The se costs have to be re co ve red in the pri ce
paid by the fi nal wa ter con su mer. The re fo re, in prac ti ce, FCA im plies that more costs
have to be re co ve red, thus ma king the pri ce of wa ter ser vi ces hig her.

23 B. King sbury, N. Krisch & R.Ste wart, “The Emer gen ce of Glo bal Admi nis tra ti ve
Law”, 68 Law and Con tem po rary Pro blems, 2005, 15 at 25.



2. The outer bound ary: Pol i tics v. ex per tise
as the de fin ing trait of GWG

GWG is not a na tu ral phe no me non. It does not “emer ge” in same
sen se that an is land emer ges from the wa ters. It is a cons truc ted rea lity, a 
rhe to ri cally crea ted spa ce. As such, it is de fi ned through rhe to ri cal mo -
ves. In our case, the main rhe to ri cal move is the ad van ce ment of a di cho -
tomy (ex per ti se/po li tics) which gi ves, in turn, ground to a nor ma ti ve as -
sess ment. Through this move, GWG is crea ted.

Indeed, GWG’s ex ter nal bor ders are de fi ned by a sharp di vi sion bet -
ween ex per ti se and po li tics: the first is fea tu red as ra tio nal, ef fi cient and
fair; the se cond as the exact op po si te.

Such di cho tomy in vol ves in turn a de fault nor ma ti ve as sess ment.
The es sen tial pro blem of wa ter go ver nan ce, the ar gu ment goes, is po li -
tics. If only we could make wa ter go ver nan ce a bit more tech ni cal, then
most of the truly pres sing is sues re gar ding wa ter would be sol ved. If
only know-how could be ex por ted, sug ges ted; even im po sed.

GWG is, thus, the ef fort of ta king wa ter is sues away from po li tics,
and into ex per ti se. Appea ling to in ter na tio nal law is re le vant, not be cau se 
it is “in ter na tio nal”, but be cau se it is fea tu red as apo li ti cal. Wa ter go ver -
nan ce lea ves the do main of the na tion-sta te not out of con cerns of so ve -
reignty or pro vi sion of “glo bal pu blic goods”,24 but be cau se the na -
tion-sta te is seen as the strong hold of po li tics. And we want to lea ve
po li tics behind.

Being per for med through lan gua ge, this move is bound to be de cen -
tra li zed and in de ter mi na te. The re is (at least for mally) no glo bal cen tre of 
rhe to ric pus hing the ex perts/po li tics di cho tomy. Rat her, GWG is fra med
through the irre gu lar ca den ce of rhe to ri cal shifts, all of which seem to
form a pa limp sest that ul ti ma tely gi ves the fee ling that the di cho tomy has 
al ways been there.

Now, the re are two ways to tac kle this is sue. The first one is to ask
why this di cho to mous ra tio na le has grown to be the stan dard ap proach to
wa ter go ver nan ce in the last de ca de. Such ques tion, alt hough evi dently
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24 Cfr. J. Sti glitz, The Theory of Inter na tio nal Pu blic Goods and the Archi tec tu re of
Inter na tio nal Orga ni za tions, UN Back ground Pa per 7, De part ment for Eco no mic and So -
cial Infor ma tion and Po licy Analy sis, 1995; also: I. Kaul, I. Grunm berg, & M. Stern “De -
fi ning Glo bal Pu blic Goods”, in: I. Kaul, I. Grunm berg, & M. Stern (eds.), Glo bal Pu blic 
Goods-Inter na tio nal Coo pe ra tion in the 21st. Cen tury, OUP, 1999.



re le vant, ex ceeds the sco pe of the pre sent pa per and will not be dealt
with here.

The se cond way is to ask how this di cho to mous ap proach has ta ken
over. Such ques tion is ins tru men tal to un ders tand the role of ex per ti se in
GWG, and will pro ve use ful to see why the un qua li fied de mand of ma jo -
rity rule in wa ter go ver nan ce may, in fact, be an obs ta cle for crea ting
chan ge.

GWG is built through four dif fe rent re de fi ni tions of wa ter supply as
a glo bal pro blem. Wa ter supply is si mul ta neously re fra med as a con di -
tion for de ve lop ment and as an en vi ron men tal pro blem; as a bu si ness
and as a hu man right pro blem. Through the se four re de fi ni tions, the di -
cho tomy is na tu ra li zed, and GWG is crea ted.25 Let us turn now to each of 
the se re de fi ni tions.

A. Wa ter supply is a con di tion for de ve lop ment

The first wall of GWG’s ou ter boun dary is the re de fi ni tion of wa ter
supply as a con di tion for de ve lop ment. Through this move, wa ter supply
falls squa rely wit hin the man da te of in ter na tio nal fi nan cial ins ti tu tions,
and be co mes a glo bal mat ter by de fi ni tion.26

The World Bank (WB) pla yed an im por tant role in this move.
Although it had been len ding for wa ter pro jects be fo re, it was only un til
1993, af ter the Rio Earth Sum mit,27 that the Board en dor sed the Wa ter
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25 Na tu ra li za tion re fers the move whe reby “exis ting so cial arran ge ments come to
seem ob vious y self-evi dent, as if they were na tu ral phe no me na be lon ging to the world
‘out the re’… do mi na tion is sta bi li zed by ma king it im pos si ble to ima gi ne more symme -
tri cal so cial re la tions”. (Cfr. S. Marks, The Ridd le of All Cons ti tu tions: Inter na tio nal
Law, De mo cracy y the Cri ti que of Ideo logy, OUP, 2000, at 22).

26 For the main ar gu ments un derl ying such link, see: SIWI & World Health Orga ni -
za tion [WHO], Dri ving De ve lop ment By Inves ting In Wa ter And Sa ni ta tion, SIWI-WHO, 
2006.

27 The 1992 Rio Earth Sum mit ope ned the spa ce for the for mal pre sen ta tion of the
Du blin Prin ci ples of wa ter re sour ces ma na ge ment. Indeed, around 500 go vern ment-de -
sig na ted ex perts from 100 coun tries and re pre sen ta ti ves of 80 in ter na tio nal, in ter go vern -
men tal and non-go vern men tal or ga ni za tions at ten ded the Inter na tio nal Con fe ren ce on
Wa ter and the Envi ron ment (ICWE) in Du blin on 26 Ja nuary 1992. They adop ted the
Du blin Sta te ment which was, in turn, “com men ded” by sta tes par ties of the 1992 Rio
Sum mit. The prin ci ples cons ti tu te, in prac ti ce, the cor ner sto ne of con tem po rary wa ter
ma na ge ment, and pro vi de: P. 1 -Fresh wa ter is a fi ni te and vul ne ra ble re sour ce, es sen tial
to sus tain life, de ve lop ment and the en vi ron ment; P. 2 - Wa ter de ve lop ment and ma na ge -



Re sour ces Ma na ge ment Po licy Pa per (WRMPP) which mar ked an im -
por tant chan ge in the Bank’s ap proach to wa ter supply.28

Under the new po licy, WB’s in vol ve ment in wa ter pro jects had at its
core the treat ment of wa ter as an eco no mic good, com bi ned with de cen -
tra li zed ma na ge ment and de li very struc tu res, grea ter re lian ce on pri cing
and fu ller par ti ci pa tion by sta kehol ders.

This meant, in prac ti ce, that the pro blem of wa ter supply was not
only mo ney, but ma na ge ment.29 Impro ving wa ter supply re qui red not only 
funds allo ca tion, but ex per ti se in ca pa city buil ding, in cen ti ves mo de lling, 
ins ti tu tion de sign, et ce te ra. Thus, from this pers pec ti ve, wa ter supply is a 
mat ter of glo bal ex per ti se in de ve lop ment. And the most im por tant fo rum 
of dis cus sion be co mes, for ob vious rea sons, the WB, among and ot her
IFI’s.30

The un derl ying text of wa ter supply as con di tion for de ve lop ment is
the no tion that, sin ce na tio nal and lo cal ad mi nis tra tions lack the ex per ti se 
in wa ter go ver nan ce, they will use wa ter supply for po li ti cal gain, which
is inef fi cient and non-sus tai na ble. By the same to ken, in a pri va ti za tion
con text, na tio nal re gu la tors would lack the re qui red ex per ti se that shields 
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ment should be ba sed on a par ti ci pa tory ap proach, in vol ving users, plan ners and po -
licy-ma kers at all le vels; P. 3 - Wo men play a cen tral part in the pro vi sion, ma na ge ment
and sa fe guar ding of wa ter; and, P. 4 - Wa ter has an eco no mic va lue in all its com pe ting
uses and should be re cog ni zed as an eco no mic good.

28  WB. Wa ter Re sour ces Ma na ge ment: A World Bank Po licy Pa per, WB Po licy Pa -
per 12335, 1993.

29 For the furt her de tail on the im por tan ce and im pact of the WRMPP see, ge ne rally, 
WB, Wa ter Re sour ces Sec tor Stra tegy: Stra te gic Di rec tions for World Bank Enga ge -
ment, WB Po licy Pa per 28114, 2004. But see the con flic ting view con tai ned in the
UNDP’s 2006 Hu man De ve lop ment Re port, which ar gues that po verty, po wer and ine -
qua lity are at the heart of the pro blem. (Cfr. UNDP, 2006 Hu man De ve lop ment Re port
“Be yond Scar city: Po wer, Po verty and The Glo bal Wa ter Cri sis”, Pal gra ve Mac mi llan,
2006).

30 Such po licy ap proach has re mai ned lar gely un chan ged. No net he less, it has grown 
spe cia li zed through in ten se di vi sion of la bour wit hin WB, es pe cially in the Wa ter Supply 
and Sa ni ta tion Board (WWS). Con si de ring that di vi sion, and fo llo wing the “good ba sin
ma na ge ment prin ci ples”, a Wa ter Re sour ces Ma na ge ment Group (WRMG) was crea ted
in 2000, brin ging to get her spe cia lists from the “sta kehol der sec tors” (wa ter and sa ni ta -
tion, hydro po wer, irri ga tion and en vi ron ment), the lead wa ter re sour ces pe cia list from
each re gion, the wa ter lea ders from the World Bank Insti tu te, IFC, and the GEF Se cre ta -
riat, as well as a re pre sen ta ti ve from the Le gal De part ment.



them against being “cap tu red” by po li ti cal in te rests.31 Thus, it is ne ces -
sary that IFI’s pro vi de gui dan ce and ex per ti se, in or der to pre vent po li ti -
cians from jeo par di zing development of the whole country.

B. Wa ter supply is a mat ter of hu man rights

Inti ma tely re la ted to the for mer is the re de fi ni tion of wa ter supply as
a mat ter of hu man rights. This move is per haps best un ders tood in the
fra me work of the “hu man rights ba sed ap proach to de ve lop ment”
(HRBA).32 HRBA ori gi na ted as a reac tion to neo-li be ral de ve lop ment
po li cies, such as the abo ve men tio ned Wa ter Re sour ces Ma na ge ment Po -
licy Pa per, which were sup por ted by the most in fluen tial IFI’s in
the1990’s. The idea, in es sen ce, was to in tro du ce a “hu man face” to de -
ve lop ment, by tying aid po licy to hu man rights as a normative value.

In this way, de ve lop ment goals could be fra med in le gal lan gua ge,
and could be, thus, ju di cially ad ju di ca ted. The move was fea tu red as a
chan ge from “cha rity” to “em po wer ment”, and came to be yet anot her
wave of “ex pert con sen sus” in de ve lop ment po licy, as ap plied by IFI’s
and do nor agen cies to aid re ci pient sta tes from Alba nia to Zim bab we.33

For the pur po ses of this pa per, HRBA meant that wa ter supply could
be re fra med not only as a de ve lop ment is sue, but also, and most im por -
tantly, as a hu man rights is sue. Being nor ma ti vely ba sed, this move im -
plies a strong cri ti que of the strict eco no mic ap proach to wa ter go ver nan -
ce: it ap peals to alle gedly un mo va ble cri te ria (hu man rights) in or der to
as sess de ve lop ment po licy, not in its ef fi ciency or re sults, but on its le ga -
lity. And this is pos si ble, be cau se HRBA ar gues mat ters of prin ci ple: re -
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31 On re gu la tory cap tu re, cfr. R. Pos ner, “Theo ries Of Eco no mic Re gu la tion”, 5 Bell 
J. of Eco no mics and Ma na ge ment Scien ce, 1974, 335; G. Bec ker, “A Theory of Com pe ti -
tion Among Pres su re Groups for Po li ti cal Influen ce”, 98 Quar terly Jour nal of Eco no -
mics, 1983, 371; J.J Laf font & J. Ti ro le, “The Po li tics of Go vern ment De ci sion Ma king.
A Theory of Re gu la tory Cap tu re”, 106 Quar terly J. of Eco no mics, 1991, 1089.

32 This in tro duc tion is ba sed on: S. Sepp änen, Pos si bi li ties and Cha llen ges of the
Hu man Rights – Ba ses Approach to De ve lop ment, Erik Cas trén Insti tu te Re search Re -
ports, 17, 2005, at 10.

33 Prior wa ves of con sen sus in clu de the Ha rrod–Do mar mo del, the Ros tow mo del,
some ele ments of the Pre bis chean cen ter–pe rip hery mo del and a qui te long et ce te ra. See: 
W. Eas terly, The Elu si ve Quest of Growth: Eco no mists’ Adven tu res and Mi sad ven tu res
in the Tro pics, MIT Press, 2002.



dis tri bu tion, scar city of re sour ces and se cond bests do not belong to its
vocabulary.

Now, the move to hu man rights is per for med both di rectly and in di -
rectly. Indi rectly, the stan dard ar gu ment re fers to wa ter scar city and un -
ders co res wa ter im por tan ce to ful fil hu man rights ex pressly re cog ni zed
in in ter na tio nal law.34 In this sen se, wa ter is pre sen ted as es sen tial to ful -
fil the right to life, to health and to a safe en vi ron ment, among ot hers.35

In more re cent ti mes, a more di rect le gal ar gu ment has been pre sen -
ted, through the no tion of an in de pen dent hu man right to wa ter. The pre -
mi se of such ar gu ment is two fold: on one hand, re fe ren ce is made to the
three in ter na tio nal hu man rights pro vi sions that in clu de ex press men tions 
to wa ter: ar ti cle 14 of the Con ven tion on the Eli mi na tion of All form of
Dis cri mi na tion Against Wo men, ar ti cle 24 (2.c) of the Con ven tion of the 
Rights of the Child and ar ti cle 14 (2.c) of the Afri can Char ter of the Rights
and Wel fa re of the Child.36

The se pro vi sions give the “hard-law” bite to the se cond pre mi se of
the ar gu ment:

ECOSOC’s Ge ne ral Com ment 15 on the Co ve nant on So cial, Eco no -
mic and Cul tu ral

Rights.37 Indeed, ac cor ding to ECOSOC:

The hu man right to wa ter en tit les ever yo ne to suf fi cient, safe, ac cep ta ble,
physi cally ac ces si ble and af for da ble wa ter for per so nal and do mes tic uses. 
An ade qua te amount of safe wa ter is ne ces sary to pre vent death from
dehy dra tion, to re du ce the risk of wa te rre la ted di sea se and to pro vi de for
con sump tion, coo king, per so nal and do mes tic hygie nic re qui re ments.38

Joi ning the se two ele ments, the ar gu ment for a hu man right to wa ter
is ad van ced. As a con se quen ce, the na tu ral con text for dis cus sions on
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34 Cfr. S. M. A. Sal man & S. McIner ney-Lank ford, The Hu man Right to Wa ter: Le -
gal and Po licy Di men sions, WB Pu bli ca tions, 2004.

35 Cfr. J. Scan lon, A. Cas sar & N. Ne mes, Wa ter as a Hu man Right?, IUCN Envi -
ron men tal Law & Po licy Pa per 51, 2004, con clu ding that cu rrent in ter na tio nal law does
not pro vi de for an in de pen dent right to wa ter.

36 OAU Doc. CAB/LEG/24.9/49 (1990), en te red into for ce Nov. 29, 1999.
37 ECOSOC, Ge ne ral Com ment 15: The Right to Wa ter, U.N. Doc. E/C.12/2002/11

(2002).
38 Idem.



wa ter supply be co mes the es ta blis hed hu man rights com mis sions, pa nels
and, even tually, courts.

Such is the ef fect of a HRBA in wa ter po licy. If wa ter supply is fra -
med as a hu man rights pro blem, then the re sult is em po wer ment of tho se
who hold the ex per ti se in hu man rights. The dream of li ti ga tion and ad ju -
di ca tion of de ve lop ment po li cies (e. g. wa ter supply) im plies that law yers 
and jud ges will even tually be co me the key pla yers in the wa ter game.

For ins tan ce, the UN Hu man Rights Coun cil (UNHRC) adop ted in
No vem ber 2006 its De ci sion 2/104, re ques ting the Offi ce of the Uni ted
Na tions High Com mis sio ner for Hu man Rights (OHCHR) to con duct a
study on the re le vant hu man rights obli ga tions re la ted to equi ta ble ac cess 
to drin king wa ter and sa ni ta tion.

Accor dingly, the OHCHR con duc ted in may 2007 a three day con -
sul ta tion in Ge ne va, whe re go vern men tal, non go vern men tal and in dustry 
ex perts met to dis cuss.39 Such con sul ta tions were duly in clu ded in the re -
port pre sen ted to the UNHRC by the OHCHR in Au gust 2007.40

Wa ter supply, in this con text, be co mes a mat ter of sta kehol ders and
treaty in ter pre ta tion, to be dis cus sed in Ge ne va bet ween ex perts of hu -
man rights law and hu man rights po licy.

Li ke wi se, wa ter supply is also re fra med as a po li ti cal rights is sue.
Indeed, Du blin’s Se cond Prin ci ple is clear to sta te that “wa ter de ve lop -
ment and ma na ge ment should be ba sed on a par ti ci pa tory ap proach, in -
vol ving users, plan ners and po licy-ma kers at all le vels”.

On the se grounds, good wa ter go ver nan ce in vol ves bes to wing all
par ties with the right to be heard, to par ti ci pa te in the de ci sion-ma king
pro cess and to ques tion cer tain de ci sions in vol ved with the ser vi ce pro vi -
sion.

Wa ter supply be co mes an is sue of trans pa rency, ac coun ta bi lity and
even in de pen dent ju di cial re view, which are to be exer ci sed not only
vis-a-vis Sta tes, but also in the re la tion of con su mers with pri va te par ties
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39 OHCHR. Con sul ta tions on Hu man Rights and Access to Safe Drin king Wa ter and 
Sa ni ta tion, Ge ne va, 11 May 2007, UN Offi ce Ge ne va. Avai la ble at: www.ohchr.org/en
glish/is sues/wa ter/docs/con sul ta tion Re port may07.pdf, last vi sit: 03.10.2007.

40 Re port of the [HCHR] on the sco pe and con tent of the re le vant hu man rights obli -
ga tions re la ted to equi ta ble ac cess to safe drin king wa ter and sa ni ta tion un der in ter na tio -
nal hu man rights ins tru ments, UN Docs. A/HRC/6/3 (2007).



(or pu blic – pri va te part ners hips) that pro vi de the ser vi ce in a pri va ti za -
tion con text.41

Thus, pa ra llel to HRBA, this move fra mes the is sue of wa ter go ver -
nan ce in a set of le gal norms which bes tow cer tain rights to in di vi duals.
De ci sion ma king po wer is trans fe rred to ins tan ces who se aut ho rity de ri -
ve from their know led ge of the law, in ge ne ral, and hu man rights in par -
ti cu lar.

Clearly, then, le ga li za tion of the wa ter go ver nan ce through hu man
rights law en for ces the po li ti cal/ex pert di cho tomy. Wa ter is too im por -
tant to be left to po li ti cians. It is im por tant to em po wer in di vi duals with a 
right to wa ter, be cau se that right is le gal, not po li ti cal. And even bet ter: it 
de ri ves from in ter na tio nal law.The re fo re, wa ter ac cess is not only sa fely
ta ken away from po li tics and de li ve red to ad ju di ca tion, but it is de li ve red 
to in ter na tio nal ad ju di ca tion. Such ad ju di ca tion is the op po si te of mi -
cro-do mes tic po li ti cal strug gle: it is in ter na tio nal ra tio nal de ci sion ma -
king in grand scale.

C. Wa ter supply is a bu si ness

GWG’s ex ter nal boun dary is furt her fra med by the re de fi ni tion of
wa ter as a ser vi ce in dustry, in the terms of in ter na tio nal tra de law and the 
law of fo reign in vest ment.42 As is well known, the late 80’s mar ked a
worl dwi de shift to wards pri va ti za tion of pu bli cu ti li ties. Du ring the
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41 Cfr. B. Mor gan, “Tur ning Off the Tap, Urban Wa ter Ser vi ce De li very and the So -
cial Cons truc tion of Glo bal Admi nis tra ti ve Law” 17 EJIL, 2006, 246; also: B. Mor gan,
“Glo bal Bu si ness, Lo cal Cons traints: The Case Of Wa ter In South Afri ca”, in: N. Woods
(ed.), Ma king Glo bal Re gu la tion Effec ti ve, OUP, 2006.

42 Furt her mo re, though the de ba te of wa ter as a bu si ness in com monly fo cu sed on
the ser vi ces pers pec ti ve, the re are cir cums tan ces whe re wa ter is seen as an in ter na tio nally 
tra ded good. As far as I am awa re of, the first com prehen si ve de ba te of such pos si bi lity
spar ked in the early 1990’s, when Ca na da voi ced con cerns that NAFTA would com pel it
to ex port its wa ter to the US if so de man ded. In all truth, the con cern was not un foun ded,
and a Sep tem ber 1993 NAFTA sta te ment ex pressly wor ded out the duty to ex port fresh -
wa ters in their “na tu ral sta te” (Cfr. H. Mann, “Inter na tio nal Eco no mic Law: Wa ter for
Mo ney’s Sake?”, I Se mi na rio La ti no-Ame ri ca no de Po li ti cas Pu bli cas em Re cur sos Hi -
dri cos, Bra si lia, 22 Sep tem ber 2004 (at: www.iisd.org/pdf/2004/in vest ment_wa ter_eco -
no mic_law.pdf), last vi sit: 02.10.2007. At any rate, in ter na tio nal tra de of wa ter as a good
has a mar gi nal ef fect when com pa red to the im pact of the ser vi ces rhe to ric in ad van cing
the ex pert/po li ti cal di cho tomy and can, thus, be com for tably in te gra ted for the pur po ses
of this pa per.



1990’s, trans port, energy, te le com mu ni ca tions and wa ter supply, among
ot hers, were pro gres si vely li be ra li zed in both the de ve lo ped and the de -
ve lo ping world.

Pri va ti za tion ac ti vi ties in OECD coun tries came from USD 16.1 bi -
llion in 1990 to USD 67.1 bi llion in 2000, with a peak of 100 bi llion in
1998. In de ve lo ping coun tries, the same ac ti vi ties came from USD 15 bi -
llion in 1990 to USD 90 bi llion in 2000, with a peak of 118 bi llion in
1997.43 To grasp the size of the se ope ra tions, con si der that the his to ri cal
peak of ag gre ga te de ve lop ment aid by all OECD coun tries is USD
106.8bi llion;44 that is, USD 11.2 bi llions less than the his to ri cal peak of
pri va ti za tions in the de ve lo ping world.

Effects of such trend are to day sub ject of hea ted de ba te. Though we
have a fairly com prehen si ve theo re ti cal fra me work of what tho se ef fects
may be,45 em pi ri cal stu dies seem to be in short supply. In Noll’s apt
words, in this case, “as in much of ap plied mi croe co no mics, the theory to 
fact ra tio is far too high”,46 and clo su re to the dis cus sion of who wins
and who lo ses with uti li ties pri va ti za tion seems far away.

Yet, it is clear that such pro cess im plied a re fra ming of wa ter supply. 
The idea of wa ter as a ser vi ce ex clu si vely sup plied by the sta te was ques -
tio ned, and a com pe ti tion ba sed ra tio na le was in tro du ced.47 Wa ter supply 
was un ders tood as a stan dard net work in dustry, not that dif fe rent from
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43 Sour ce: A. Limi, “Ret hin king Pri va ti za tion and Eco no mic De ve lop ment: A Sam -
pling of Evi den ce”. Ja pan Bank for Inter na tio nal Coo pe ra tion (JBIC) Insti tu te, Wor king
Pa per num. 9, May 2003.

44 Achie ved in 2005, in clu ding the Pa ris Club debt re lief tran sac tions for Iraq and
Ni ge ria. Sour ce: OECD. “De ve lop ment aid from OECD coun tries fell 5.1% in 2006”, at:
www.oecd.org/do cu ment/17/0,3343,en_2649_37455_38341265_1_1_1_37455,00.html, last 
vi sit: 02.10.2007.

45 One of the best in tro duc tions to the main is sues still is: J. Vic kers & G. Ya rrow,
Pri va ti za tion: An Eco no mic Analy sis, MIT Press, 1988, and J. J Laf font & J. Ti ro le, “Pri -
va ti za tion and Incen ti ves”, VII J. of Law, Eco no mics, and Orga ni za tion, 1991, 84.

46 R. Noll, “Te le com mu ni ca tions Re forms in De ve lo ping Coun tries”, Stan ford
Univ. De part ment of Eco no mics, Wor king Pa pers, 1998, at 16. But see: S. J. Wall sten,
An Empi ri cal Analy sis of Com pe ti tion, Pri va ti za tion, and Re gu la tion in Afri ca and La tin
Ame ri ca, World Bank Wor king Pa per Se ries [WPS] 2136, 2000, and G. R. G.Clar ke &
R. Cull, The Po li ti cal Eco nomy of Pri va ti za tion: An Empi ri cal Analy sis of Bank Pri va tiza -
tion In Argen ti na, WPS 1962, 1998.

47 Cfr. T. Ba lan ce & A. Tay lor, Com pe ti tion and Eco no mic Re gu la tion in Wa ter.
The Fu tu re of the Eu ro pean Wa ter Industry, IWA Pu blis hing, 2005.



net work te le com mu ni ca tions or rail ways,48 fea tu ring par ti cu larly high
ca pi tal re qui re ments and sunk costs.49

In this con text, it be ca me ap pa rent that the le gal re gi me de ve lo ped
for in ter na tio nal tra de and in vest ments should be also ap plied to wa ter
supply. Thus, wa ter was re fra med as a “ser vi ce” and re gu la ted in ter na tio -
nally as such.50 Such re fra ming im plied, in turn, mo ving wa ter supply
de ba tes to a no vel are na, com po sed es sen tially by the WTO, on one
hand, and WB’s Inter na tio nal Cen tre for Sett le ment of Invest ment Dis -
pu tes (ICSID), on the ot her.51

The way in which such move rein for ces the po li tics/ex per ti se di cho -
tomy is clear enough. High sunk costs re la ted to wa ter supply pose an
irre sis ti ble temp ta tion to op por tu nis tic na tio nal go vern ments, who se po li -

RENE URUENA134

48 Cfr. ge ne rally, J. Gó mez-Ibá ñez, Re gu la ting Infras truc tu re. Mo no poly, Con tracts
and Dis cre tion, Har vard UP, 2004.

49 A cost is sunk if it has been in cu rred and can not be re co ve red in any sig ni fi cant
de gree. In wa ter supply, costs of net work de ve lop ment and ex pan sion are sunk: once the
pi pes are set un der ground, the re is litt le that the in ves tor can do to re co ver tho se costs,
even if she wants to pull out of the pro ject.

50 Under the Ge ne ral Agree ment on Tra de in Ser vi ces (GATS), wa ter supply is a
Mode 3 Envi ron men tal Ser vi ce, which may be in clu ded un der D sub sec tor of Sec tion 6
of Do cu ment MTN.GNS/W/120 (which is a des crip ti ve tool of ser vi ce clas si fi ca tion,
com pri sed of 12 core sec tors and 160 sub-sec tors). This, in turn, im plies that spe ci fic
com mit ments may be adop ted in the wa ter supply ser vi ce sha re of a na tio nal mar ket, es -
pe cially (and con tro ver sially) re gar ding mar ket ac cess. Ho we ver, a Sta te may be a part of 
the World Tra de Orga ni za tion (WTO), and still be bound only by Sec tions I and II of GATS, 
whi le ac qui ring very li mi ted com pro mi ses (by ope ning very few sec tors) un der the rest
of the Agree ment. Ta king the se com mit ments is not man da tory and no sta te has yet done
so for ur ban wa ter supply (Sour ce: WTO www.wto.org/en glish/tra top_e/serv_e/gats_fact
fic tion8_e.htm, last vi sit: 03.10.2007).

51 ICSID is an au to no mous in ter na tio nal or ga ni za tion be lon ging to the WB group.
All of ICSID’s mem bers are also mem bers of the Bank. ICSID was crea ted in 1966, and
pro vi des fa ci li ties for the con ci lia tion and ar bi tra tion of dis pu tes bet ween mem ber coun -
tries and in ves tors who qua lify as na tio nals of ot her mem ber coun tries. It should be no ted 
that re cour se to ICSID con ci lia tion and ar bi tra tion is vo lun tary. Of cour se, once the par -
ties have con sen ted to ar bi tra tion un der the ICSID Con ven tion, neit her can uni la te rally
with draw its con sent. More im por tantly, all ICSID Con trac ting Sta tes, whet her or not
par ties to the dis pu te, are re qui red by the Con ven tion to re cog ni ze and en for ce all ICSID
ar bi tral awards. As of May 2007, 156 had sig ned the ICSID Con ven tion, of which 144
have de po si ted the ins tru ment of ra ti fi ca tion (Sour ce: ICSID. <www.worl dbank.org/ic -
sid/about/about.htm>, last vi sit: 03.10.2007).



ti cal mo ti ves would lead to (ille gally) take over fo reign in vest ment
and/or to res trict fo reign ac cess to the mar ket ser vi ce.52

Ho we ver, lo cal ju di ciary can not be trus ted: it lacks the ex per ti se and, 
at any rate, the po li ti cal in de pen den ce from go vern ment to ad ju di ca te
such ca ses. Lo cal po li tics, in this na rra ti ve, is the risk; and in ter na tio nal
re gu la tion is the so lu tion. Hen ce, it is ne ces sary to appeal to glo bal ju di -
cial ex per ti se, which is not in ti mi da ted by lo cally po wer ful (but glo bally
weak) politicians.

 D. Urban wa ter supply is an en vi ron men tal is sue

Fi nally, the fourth wall of GWG’s ex ter nal bor der is the re de fi ni tion
of wa ter supply as an en vi ron men tal pro blem. Although fairly in tui ti ve,
this re de fi ni tion is par ti cu larly ef fec ti ve at ad van cing the ex perts/po li tics
di cho tomy, through the stra te gic use of the “hydro lo gic cycle”.

The “cycle” re fers to the pro cess whe reby wa ter in the seas and la kes 
eva po ra tes into the air, con den sa tes and then falls as pre ci pi ta tion: part of 
it falls back on the seas and la kes, part of it on the soil. Much of the lat -
ter, in turn, soaks into the ground as in fil tra tion, joi ning ground-wa ter li -
nes which feed seas and la kes that again eva po ra te into the air, just to fall 
as pre ci pi ta tion and, like that, ad in fi ni tum. The wa ter cycle has no be -
gin ning and no end; the part de pends on the who le and the who le de -
pends on each of the parts.53

This de li ca te ba lan ce is made ins tru men tal for ad van cing the ex per ti -
se/po li tics di cho tomy. Wa ter supply is lia ble to af fect the who le wa ter
cycle, and thus have an im por tant im pact in the en vi ron ment. Hu mans
and ecosy stems sha re the same wa ter; ho we ver, hydro lo gists draw the
line bet ween “green wa ter” (the wa ter flow that sup ports plant pro duc -
tion) and “blue wa ter” (the wa ter flow that is nee ded for hu man wel fa -
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52 “Go vern ment op por tu nism” or “op por tu nis tic re gu la tion” is one of the main ar gu -
ments for strong pro tec tion of pro perty rights in fo reign in vest ment law. For the stan dard
ar gu ment, cfr. J.M Gla chant & E. Brous seau, The Eco no mics of Con tracts: Theo ries and
Appli ca tions, CUP, 2001, at 467.

53 Cfr. NASA Obser va to rium, The Hydro lo gi cal Cycle, at: http://ob ser ve.arc.nasa.
gov/nasa/earth/hydrocy cle/hydro1.html, last vi sit: 03.10.2007.



re).54 Nor mally, as sess ments of the wa ter cri sis fo cus on blue wa ter, and
ne glect green wa ter.55 And yet, as hu man ac ti vi ties and ecosy stems de -
pend on the same wa ter, tra de-offs are ine vi ta ble: stri king a ba lan ce bet -
ween the sus tai na ble use of green and blue wa ter is, then, the cen tral is -
sue of water supply as an environmental issue.

Thus fra med, the is sue be co mes a mat ter of ne go tia tion bet ween the
“en vi ron men ta lists” and the “de ve lop men tists”, to be ca rried out in fo -
rums, pa nels and high le vel mee tings, whe re ex perts of each side get to -
get her and try to find a midd le point that will be ne fit the world as a who -
le.56 Wa ter as an en vi ron men tal pro blem is, at the bot tom, a pro blem of
two con tes ting ex per ti ses, which try to find a midd le ground in or der to
main tain their own re le van ce in the crea tion of an in ter na tio nal water
policy.

Thus, in this ver sion of the story, the right thing to do is for ex perts
to put asi de their dif fe ren ces and ham mer down a way out of the co nun -
drum. If not, po li ti cal cal cu la tions would take over the dis cus sion, and
the ba lan ce would be a worst case sce na rio: po llu ted un der de ve lop ment.

 III. IT TAKES TWO TO TANGO. EXPERTISE AS A FORM OF POWER

As we have seen, GWG is not a grand cons pi racy to take over our
wa ter.57 It is, rat her, the spa ce that re sults from the in te rac tion bet ween
ap pa rently un con nec ted dis cour ses, whe rein a re la ti vely cohe rent form of 
po wer is exer ci sed over wa ter re sour ces. A form of po wer that is, in turn, 
de fi ned spe ci fi cally in re fe ren ce to the ex per ti se/po li tics di cho tomy.

By de fi ning its ex ter nal boun da ries through such di cho tomy, GWG
en ga ges in a re dis tri bu ti ve pro cess who se ul ti ma te con se quen ce is the
em po wer ment of ex perts. GWG ta kes po wer from a group of de ci sion
ma kers who are left out of the loop (the “po li ti cians”), and gi ves it to
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54 F. Mo berg & V. Ga laz, Re si lien ce: Going from Con ven tio nal to Adap ti ve Fresh -
wa ter Ma na ge ment for Hu man and Ecosy stem Com pa ti bi lity, Swe dish Wa ter Hou se Po -
licy Brief Nr. 3, SIWI, 2005.

55 Cfr. ge ne rally, R. C. Grif fin, Wa ter Re sour ce Eco no mics. The Analy sis of Scar -
city, Po li cies, and Pro jects, MIT Press, 2006.

56 See, for ins tan ce: M. Fal ken mark & H. Tropp, Ecosy stem Approach and Go ver -
nan ce: Con tras ting Inter pre ta tions , SIWI, 2005.

57 Cfr. e.g. L. Wa llach, “Why does the WTO want my wa ter?”, at: www.com mon
dreams.org/views03/030502.htm, last vi sit: 02.10.07.



anot her (the “ex perts”) who are thus pla ced in the cen tre of de ci sion ma -
king pro cess.

But who are the se ex perts? What is, in deed, ex per ti se? We need to
go be yond the di cho tomy’s rough Ma ni chaeism of de fi ning an ex pert as
he who is non-po li ti cal. Exper ti se is not an at tri bu te, but a re la tion. It
des cri bes a spe ci fic form of po wer that is exer ci sed by the “ex pert” over
the “lay man”. Such form of po wer dif fers from ot hers in the all-im por -
tant role pla yed by know led ge: ex per ti se is cha rac te ri zed by the pre sen ce 
of know led ge that is held ex pert and ig no red by the lay man, which is de -
plo yed crea ting a po wer re la tion bet ween them, as de pic ted on figure 2,
below.

1. Exper ti se as a re la tion

This case has been ela bo ra ted by ant hro po lo gi cal work done on aut -
ho ri ta ti ve know led ge, spe ci fi cally in the area of me di cal ant hro po logy.
Pre sen ting the re sults of her study on pre na tal care in a lar ge U.S me tro -
po li tan area, La za rus ex plains that the re are two op po sing trends in me di -
cal ant hro po logy re gar ding the doc tor–pa tient re la tion: the “ex pla na tory
mo dels ap proach” and “cri ti cal me di cal ant hro po logy”.58

For my pur po ses, the cri ti cal ap proach is of in te rest. Accor ding to it,
doc tor – pa tient re la tions can be read wit hin a more ge ne ral fra me work
of po wer, know led ge and do mi na tion. Such re la tions are in te rac tions ba -
sed on po wer, fea tu ring struc tu ral asy mme tries that fa vour the doc tor.
The doc tor con trols know led ge and tech no logy; she does not ne go tia te or 
sha re her diag no sis with the pa tient: the pa tient is co-op ted by her. Me di -
ci ne, then, is a me cha nism of so cial con trol, which can be analy sed as
any ot her me cha nism of do mi na tion.59

This cri ti cal ap proach allo wed for furt her de ve lop ments in fra ming
me di cal know led ge in po wer terms. Analy zing the role of mid wi ves at
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58 E. S. La za rus, “Theo re ti cal Con si de ra tions for the Study of Doc tor – Pa tient Re la -
tions hip: Impli ca tions of a Pe ri na tal Study”, 2 Me di cal Anthro po logy Quar terly, 1988, 34.

59 Fou cault is the stan dard re fe ren ce in such line of rea so ning. Cf, ge ne rally: M.
Fou cault, Nais san ce de la Cli ni que: Une Archéo lo gie du Re gard Mé di cal, PUF, 2003
[1962]. Sig ni fi cantly, La za rus re fers to this work neit her here nor in her ot her works on
cri ti cal me di cal ant hro po logy. Cfr., e.g: E. S. La za rus & G. Pap pas, “Ca te go ries of
Thought and Cri ti cal Theory: Anthro po logy and the So cial Scien ce of Me di ci ne”, 17 Me -
di cal Anthro po logy Quar terly, 1986, 136.



Pe jehun Dis trict in Sie rra Leo ne, Jam bai and McCor mack60 ar gue that
me di cal prac ti tio ners are able to com mand un coer ced obe dien ce to their
pa tients, ba sed on a le gi ti macy bes to wed upon them by any par ti cu lar
mix of We ber’s three kinds of le gi ti macy: ra tio nal-le gal, tra di tio nal and
charismatic.

The point un der pin ning Jam bai and McCor mack’s ob ser va tions is
that aut ho ri ta ti ve know led ge is such be cau se it is le gi ti ma te, in the sen -
se that it pro vo kes un coer ced obe dien ce from the pa tients. They un ders -
tand aut ho ri ta ti ve know led ge, and the re le van ce of ex per ti se, as a func -
tion of le gi ti macy: in or der to be truly aut ho ri ta ti ve, the ex pert has to be
le gi ti ma te.

Note, ho we ver, that the sour ce of le gi ti macy does not al ter the re la -
tion of ex per ti se. Indeed, Jam bai and McCor mack seem to sug gest that,
alt hough it is clear that ex perts need to be le gi ti ma te, which spe ci fic kind 
of le gi ti macy, they are in ves ted with is not of the es sen ce. Wes tern doc -
tors and mid wi ves both struc tu re a po wer re la tion of ex per ti se with their
clients. And yet mid wi ves can be tra di tio nally le gi ti ma te, but also ra tio -
nal-le gally le gi ti ma te, if they hold a go vern ment card of ap pro val for
their work (as may hap pen in Sie rra Leo ne).61 Eu ro pean me di ci ne, on the 
ot her hand, is com monly ra tio nal-le gally le gi ti ma te, but may be tra di tio -
nally le gi ti ma te in certain contexts (like Western European states).

This goes to a broa der point. If ex per ti se is a po wer re la tion that is
not al te red by the sour ce of its le gi ti macy, then a met ho do lo gi cal line can 
be drawn. It is pos si ble to use fully dis cuss ex per ti se as a se pa ra te is sue
from the le gi ti macy of ex pert rule. This line, as is shown in the lo wer
part of fi gu re 2, does not imply that le gi ti macy is not im por tant for the
struc tu re of ex per ti se. On the con trary, it is a must. Ho we ver, dwe lling in 
a spe ci fic form of le gi ti macy is not re qui red to make sen se of ex per ti se
in GWG and may, ac tually, hin der more re le vant dis cus sions, as will be
ar gued in the third sec tion of this pa per.

RENE URUENA138

60 A. Jam bai & C. Mac Cor mack, “Ma ter nal Health, War and Re li gious Tra di tion:
Aut ho ri ta ti ve Know led ge in Pe jehun Dis trict, Sie rra Leo ne”, 10 Me di cal Anthro po logy
Quar terly, “The So cial Pro duc tion of Aut ho ri ta ti ve Know led ge in Preg nancy and Child -
birth”, 1996, 270.

61 Idem.



Fi gu re 2



Now, brac ke ting le gi ti macy from the dis cus sion may lead to a dan -
ge rous dead-end. The re is no ob jec ti ve amount of know led ge or cer tain
num ber of pu bli ca tions that will make an yo ne an “ex pert”. The re fo re,
wit hout the ex ter nal nor ma ti ve cri te ria of le gi ti macy, we risk en ding
up with an apo lo ge tic de fi ni tion of “ex pert”: ex pert is who ex per ti se
does. And clearly, the cir cu la rity of this ap proach will not take us far in
un ders tan ding the role of ex per ti se in GWG.

2. Syste mic agency

The re is one way of brea king that cir cle. An ex pert can be un ders -
tood to be the right per son, in the right pla ce, at the right time. That per -
son can be un ders tood to have, in Sah lins words, syste mic agency.62

Indeed, Sah lins analy ses in di vi dual ac tions that are lia ble to af fect
so cial co llec ti vi ties (i.e., “his to ri cal agency”), by ma king an in te res ting
pa ra llel bet ween Na po leon and ba se ball pla yer Bobby Thomp son. He ar -
gues that alt hough both, as in di vi duals, had the abi lity to af fect the co -
llec ti vity, they did so in a dif fe rent way: whi le Thomp son de plo yed con -
junc tu ral agency, Na po leon de plo yed syste mic agency.63

Syste mic agency re fers to the “ins ti tu tio nal em po wer ment of the
great man”;64 that is, the re la tion whe reby lar ger net works of so ciety rely 
on one per son of aut ho rity. Be cau se such aut ho rity is a re la tion bet ween
peo ple, the is sue is a mat ter of cul tu ral or der. So cial net works bes tow
aut ho rity on the in di vi dual, who is thus pla ced in spot from whe re she is
able to de ploy his to ri cal agency.
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62 M. Sah lins, Apo lo gies to Thucy di des. Unders tan ding His tory as Cul tu re and Vice
ver sa, U. of Chica go Press, 2004, at 155.

63 Ibi dem. Bobby Thomp son hit the fa mous “shot heard around the world”
home-run, which gave the New York Giants the 1951 Na tio nal Lea gue pen nant over the
Brooklyn Dod gers. Sah lins’ exam ple is es pe cially apt be cau se this is, per haps, the most
fa mous shot in ba se ball his tory. Ho we ver, des pi te it being not hing short of a his to ri cal
land mark (for exam ple, it opens D. De li llo’s no vel Under world, NY: Scrib ner, 1997), it
rests on the shoul ders of a man who ba si cally di sap pea red soon af ter. Thomp son was sent 
to the Mil wau kee Bra ves in 1954, whe re he bro ke an an kle. Sah lins’ point is fa te fully
made by the fact that it was pre ci sely that bro ken an kle which allo wed Hank Aa ron to
join the Ma jor Lea gue in re pla ce ment for Thomp son, and meet his pla ce in his tory as
home run king for 33 years, un til 2007.

64 M. Sah lins op. cit., note 62, at 155.



Cer tainly, the in di vi dual’s par ti cu lar traits are re le vant. Ho we ver,
his to ri cal agency does not de pend on them. In this sen se, even if one be -
lie ves that Na po leon was a great man, his agency does not de ri ve from
him being a great man. It de ri ves from the so cial net work’s re lian ce on him. 
Once in that po si tion, wha te ver he does is his tory.

Exper ti se in GWG fea tu res the same sort of agency. Even if they do
ac tually know more than the lay man, ex perts’ agency does not de pend
on their own know led ge, be cau se the re is no ob jec ti ve thres hold that de -
fi nes them as ex perts. It de pends, rat her, on their lo ca tion with re gards to 
the so cial net work that re lies on them as ex perts.

3. Three con se quen ces

The re are three con se quen ces of this ap proach. First, as we can see in 
fi gu re 2, ex per ti se is a ge ne ral equi li brium system.65 Even if it looks at
first sight as a mo no lit hic phe no me non (an “at tri bu te”), ex per ti se is ac -
tually a func tion of the in te rac tion bet ween se ve ral va ria bles, all of
which con ver ge in the in di vi dual ex pert. Peo ple, know led ge and le gi ti -
macy re la te in such a way that they end up fra ming the no tion of ex per ti -
se in a gi ven time. To day’s ex perts are not be to mo rrow’s. If one va ria -
ble chan ges, the point of equi li brium will move, and expertise will be
reframed.

This, in turn, leads to the se cond con se quen ce of ex pert’s syste mic
agency. If ex per ti se is a ge ne ral equi li brium system, then ex perts are pri -
so ners of their own ex per ti se. The key point is sue here is dis cre tion: ex -
perts are li mi ted in their free dom by their ex per ti se.66 An ex pert may
want to fo llow her cons cien ce against her ex per ti se, but then again she is
not mo ving the va ria bles that set the ge ne ral equi li brium. Thus, she does not 
crea te a new point of equi li brium; i.e., new ex per ti se. Rat her, she will be
dis car ded as an ex pert, and ot her in di vi dual will take over her syste mic
agency.

But, dis car ded by whom? Such ques tion in tro du ces the third con se -
quen ce of this ap proach. The no tion of syste mic agency mo ves the spot -
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65 For the no tion of ge ne ral equi li brium systems as a stan dard cri ti cal move, cfr.
Dun can Ken nedy, “A Se mio tics of Cri ti que”, 22 Car do zo Law Re view, 2001, 1147 at
1151.

66 This point has been made be fo re in D. Ken nedy, op. cit., note 3, at 12.



light from the ex pert as an in di vi dual, to the so cial net work pro vi ding her 
with syste mic agency.

Ho we ver, the re is no sin gle co lle ge of GWG ex per ti se. Rat her, and
along the li nes of the four re de fi ni tions that fra me GWG, it is pos si ble to
talk of at least four groups of ex perts who are em po we red: de ve lop ment
spe cia lists, hu man rights law yers, in ter na tio nal tra de law yers and en vi -
ron ment spe cia lists.

Each of the se groups, which can be seen at the left side of Fi gu re 2,
cons ti tu tes what Pe ter Haas ca lled an “epis te mic com mu nity”;67 that is, a
“net work of know led ge-ba sed ex perts or groups with an aut ho ri ta ti ve
claim to po licy-re le vant know led ge wit hin the do main of their ex per ti -
se”.68

Such net work is uni ted by four cha rac te ris tics: (1) “a sha red set of
nor ma ti ve and prin ci pled be liefs”, which pro vi de a va lue-ba sed ra tio na le
for the so cial ac tion; (2) “a sha red cau sal be liefs”, which then ser ve as
the ba sis for elu ci da ting the mul ti ple lin ka ges bet ween pos si ble po licy
ac tions and de si red out co mes; (3) “sha red no tions of va li dity” for weig -
hing and va li da ting know led ge in the do main of their ex per ti se; and (4)
“a com mon po licy en ter pri se” to which their pro fes sio nal com pe ten ce is
di rec ted, pre su mably out of the con vic tion that hu man wel fa re will be
en han ced as a con se quen ce.69

The se net works are the ul ti ma te sour ce of syste mic agency, as de pic -
ted also in fi gu re 2. Each one of them em po wers a dif fe rent group of ex -
perts, which leads to com pe ting epis te mic com mu ni ties wit hin WGW,
pro vi ding com pe ting syste mic agen cies. Thus, the move to wards ex pert
rule does not ne ces sa rily imply he ge mo nic un ders tan ding of wa ter is -
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67 Ernst M. Haas (in ci den tally, Pe ter’s fat her) has also used the con cept of epis te mic 
com mu ni ties, most im por tantly in his When Know led ge is Po wer, U. of Ca li for nia Press,
1990. I will, ho we ver, fo cus here in Pe ter Haas’ de ve lop ment of the is sue as pre sen ted
ori gi nally in “Intro duc tion: Epis te mic Com mu ni ties and Inter na tio nal Po licy Co-Ordi na -
tion” and “Ban ning Chlo ro fluo ro car bons: Epis te mic Com mu nity Efforts To Pro tect Stra -
tosp he ric Ozo ne” 46 Inter na tio nal Orga ni za tions, 1992, 1 and 187; and then ela bo ra ted
in:”Obtai ning Inter na tio nal Envi ron men tal Pro tec tion Through Epis te mic Con sen sus”, in: 
I. Row lands & M. Gree ne (eds), Glo bal Envi ron men tal Chan ge And Inter na tio nal Re la -
tions, Mac mi llan, 1992, and “So cial Cons truc ti vism and the Evo lu tion of Mul ti la te ral
Go ver nan ce”, in: J. Hart & A. Pra kash (eds), Glo ba li za tion and Go ver nan ce, Rout led ge,
1999.

68 P. Haas, “Intro duc tion…”, op. cit., note 67, at 3.
69 Ibi dem.



sues. On the con trary, it im plies clas hes of bet ween epis te mic com mu ni -
ties, which are, no net he less, pri sons for their own members.

4. Expert po wer in ac tion

The fo re going des crip tion hints one of the grea ter dif fi cul ties in un -
ders tan ding ex pert po wer in GWG: the fact that we simply can not see it.
Expert po wer is in vi si ble at its most ef fec ti ve, thus ma king it par ti cu larly 
dif fi cult to ap prehend. The re will be no smo king gun here. The re can not
be: if the re is, we are not tal king about ex per ti se.

Indeed, ex per ti se is an exam ple of what Lu kes calls the “three-di -
men sio nal view of po wer”.70 In his ac count, tra di tio nal ways of un ders -
tan ding po wer are fruit less be cau se they see “po wer” only if A ma kes B
do so met hing against B’s will. That is, they fo cus too much in in di vi -
duals, ac ti ve beha viour and con flict, lea ving out si de some of the most
stri king po wer prac ti ces.

For Lu kes, the most ef fec ti ve forms of po wer are de plo yed not
through de ci sion ma king, but through non – de ci sions; not through the
ac tion of one in di vi dual, but through the mo bi li za tion of co llec ti ve bias;
not through con flict, but through wi lling com plian ce.

Exper ti se in GWG is de plo yed in such way. Expert’s role is, es sen -
tially, to fra me is sues for po licy-ma kers: they re veal hid den cau se-ef fect
re la tions in com plex is sues and help po licy ma kers de fi ne their self-in te -
rest. Under un cer tainty and per ple xed by tech ni cal com ple xity, po licy
ma kers turn to the in di vi duals sanc tio ned by the re le vant epis te mic com -
mu nity, who then pro vi de cer tainty by ex plai ning what cau ses ge ne ra te
which ef fects.71

Think of the “Jef frey Sachs le gend” and his “shock the rapy” in Po -
land, Rus sia and Bo li via in the 1990’s.72 His is the pos ter ima ge of eco -
no mi cal ex per ti se: an in di vi dual who se myste rious know led ge (of eco no -
mics) ena bles him to fra me the is sues to po licy ma kers, and pro po se
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70 S. Lu kes, Po wer: A Ra di cal View, Pal gra ve-Mac mi llan, 2005 [1974], at 58.
71 71 P. Haas, “Intro duc tion…”, op. cit., note 67, at 9.
72 Two do cu men ta ries are use ful to illus tra te in de tail the ima ge of Sachs as an ex -

pert de pic ted here: Dutch Ta gen licht’s Jef frey’s aan pak: het ein de van ar moe de? (Cfr.
http://www.vpro.nl/pro gram ma/te gen licht/afle ve rin gen/24214614/) and Ame ri can PBS’,
Com man ding Heights: The Batt le for The World Eco nomy (cfr. http://www.pbs.org/wg
bh/com man ding heights/).



so lu tions. Po licy ma kers, in turn, turn to him for ad vi ce, and fo llow it ca -
re fully.73

Through this fra ming pro cess, ex perts ef fec ti vely pre vent ot her is -
sues to ap pear in the po licy agen da. Such ex clu sion amounts, in Lu kes
terms, to a “non-de ci sion”, which is made pos si ble by the mo bi li za tion
of the epis te mic com mu nity through syste mic agency. De ploy ment of
ex pert know led ge, thus, feels na tu ral. It does not feel im po sed or con flic -
ti ve; on the con trary, it ap pears as the only lo gi cal op tion. Expert know -
led ge in ac tion, in short, is B wi lling to do so met hing, be cau se he con cei -
ves no other choice.

IV. ASSESSING GWG: EXPERTISE AND THE LIMITS

OF THE CALL FOR MAJORITARIAN RULE

Let us go back to the go ver nan ce of wa ter re sour ces. If it is true that
GWG is struc tu red around the no tion of ex per ti se, then what we are fa -
cing is an es sen tially con tro ver sial form of po wer over na tu ral re sour ces.

Indeed, wa ter’s ex cep tio nal im por tan ce sug gests that not hing short
of a “wa ter de mo cracy” is ac cep ta ble.74 It sounds right for peo ple to have 
the pos si bi lity of ta king part of the de ci sions over their na tu ral re sour ces. 
It is their right and GWG should not stand in their way.75

Let’s start, though, by wa te ring down the un qua li fied call for “de mo -
cracy”. As is well known, “de mo cracy” is a con tes ted con cept, and can
be un ders tood as a pro ce du ral or as a sub stan ti ve no tion.76

Pro ce du ral de mo cracy im plies that the de mo cra tic system is ex haus -
ted in a set of pro ce du res that in clu de, typi cally, pe rio dic po pu lar elec -
tions. Subs tan ti ve de mo cracy, on the ot her hand, sub mits that de mo cracy 
is more than sim ple pro ce du res: it im plies a cer tain “core of po li ti cal
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73 For furt her de tail of such dyna mics, cfr. S. F Moo re, “The Inter na tio nal Pro duc -
tion of Aut ho ri ta ti ve Know led ge: The Case of Drought Stric ken West Afri ca”, 2 Ethno -
graphy, 2001, 161.

74 Cfr. V. Shi va, Wa ter Wars: Pri va ti za tion, Po llu tion and Pro fit, Sout hend Press,
2002.

75 Ibi dem, at 35. Shi va enoun ces the “9 prin ci ples of wa ter de mo cracy”, which have
been ta ken as a spear head for wa ter ac ti vism by se ve ral NGO’s and grass root or ga ni za -
tions.

76 G. H. Fox and G. Nol te, “Into le rant De mo cra cies”, in G. H. Fox & B. R. Roth
(eds.), De mo cra tic Go ver nan ce and Inter na tio nal Law, CUP, 2000, 400.



rights” that ena bles par ti ci pa tion and can not be de ro ga ted by ma jo rity
vote.

The re are no sub stan ti ve de ci sions over wa ter that could be la be lled
as in he rently “de mo cra tic”. Rat her, de mo cracy in this con text seems to
re fer to a de ci sion-ma king pro cess. And, sin ce we lack “wa ter elec tions”, 
ma jo rity rule ap pears as the most ap pro pria te cri te ria for as ses sing how
de mo cra tic GWG is.

1. Eco no mism

This is sue has been tac kled be fo re. The ma jo rity rule test for GWG
coin ci des with the no tion of “eco no mism”, as pro po sed by Tei vai nen.77

Indeed, analy sing the po li ti cal eco nomy of Perú in re cent years, Tei vai -
nen no tes the in tro duc tion of a boun dary bet ween eco no mics and po li -
tics.78 Eco no mics is pre sen ted as an es sen tially neu tral and scien ti fic
mat ter, to be hand led by eco no mic ex perts. The re fo re, is sues of such na -
tu re are not con si de red to be the ob ject of ma jo ri ta rian rule: they are de -
fi ned as apo li ti cal, be yond po wer strug gles, and trea ted con se quently.79

This move is not per for med ille gally. On the con trary, it is ad van ced
through cons ti tu tio nal rea rran ge ments which give way to the “cons ti tu -
tio nal po li tics of eco no mism”; that is, the cons ti tu tio nal la yout that “pla -
ces li mits to the ma jo rity rule in or der to shield is sues de fi ned as eco no -
mic from the rea ches of ma jo rity rule”.80

Such fra me work is evi dently ana lo gous to GWG’s cha rac te ris tic di -
cho tomy. And yet, “eco no mism” im plies one furt her nor ma ti ve step: is -
sues are being shiel ded from ma jo ri ta rian rule and this is a bad thing.
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77 T. Tei vai nen, Enter Eco no mism, Exit Po li tics: Experts, Eco no mic Po licy and the
Da ma ge to De mo cracy, Zed Books, 2002. “Eco no mism” as an ex pres sion can be tra ced
back to Le nin’s 1902 pamp hlet What is to be done?, whe re the term is de ro ga to rily used
to la bel the be lief that “that the wor king mas ses them sel ves have not yet ad van ced the
broad and mi li tant po li ti cal tasks which the re vo lu tio na ries are at temp ting to ‘im po se’ on
them; that they must con ti nue to strug gle for im me dia te po li ti cal de mands, to con duct the 
eco no mic strug gle against the em plo yers and the go vern ment”. (Cfr. V.I Le nin, “What is
to be done?”, 5 Le nin Co llec ted Works, Fo reign Lan gua ges Pu blis hing Hou se, 1961, at
440; see also: “A Talk with De fen ders of Eco no mism”, ibi dem at 313. Pu blic do main:
Le nin Inter net ar chi ve, www.mar xists.org/ar chi ve/le nin/in dex.htm, last vi sit: 21.10.2007.

78 T. Tei vai nen, op. cit., at 1.
79 Ibi dem, at 10.
80 Ibi dem, at 18.



Such is the nor ma ti ve test that has been ap plied to pro blem of ex per ti se:
is GWG shiel ding wa ter re sour ces from ma jo ri ta rian rule? If it is, then
that move should be re sis ted.

The first ques tion of the test has been ans we red. Exper ti se as a po -
wer re la tion im plies, al most by de fi ni tion, that the re is no ma jo ri ta rian
rule. Even in the pre sen ce of a ma jo ri ta rian vote in ves ting the ex pert
with le gi ti macy, that vote would not be a case of ma jo ri ta rian rule, but of 
ex pert rule le gi ti mi zed by a ma jo rity.

This dif fe ren ce is of im por tan ce. If we re mem ber fi gu re 2, le gi ti -
macy is only one of the va ria bles that de fi ne the ge ne ral equi li brium of
ex per ti se. If, des pi te a ma jo ri ta rian vote, a de ci sion still re qui res the
agency de plo yed by the re le vant epis te mic com mu nity, then the re is no
ma jo ri ta rian rule, but ex pert rule. The lat ter may in clu de ma jo ri ta rian le -
gi ti macy, but it ne ces sa rily ex clu des majoritarian rule.

Con si der the case of the “par ti ci pa tory bud gets” (PB), fa mously im -
ple men ted in Por to Ale gre (Bra sil) and ot her La tin-Ame ri can ci ties: alt -
hough clearly be ne fi cial for crea ting a strong de mo cra tic cul tu re, PB’s
are haun ted by the ghost of ma cro eco no mi cal im ba lan ce. Under that ar -
gu ment, ma jo rity opi nion is al ways fil te red by go vern men tal ex perts
who, af ter a fes ti ve wish-list by grass root or ga ni za tions, pro ceed to sort
and fra me prio ri ties in “pri mary” and “se con dary” bud ge tary ma tri xes. It 
is tho se ma tri xes, and not the ma jo ri ta rian de mands, that are dis cus sed
and ap pro ved by le gis la tu res.81 Even though the re is ma jo ri ta rian in -
put and ap pro val of ex perts’de ci sions, the de ci sion is still ul ti ma tely ta -
ken by the ex pert: the re is, in strict sen se, no ma jo ri ta rian rule.
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81 Bud ge tary ma tri xes (Ma triz Orça men tá ria) are re qui red un der ar ti cle. 2, par. IV,
sec tion IV, of Fe de ral Law 4.320 (1964) con cer ning bud ge ting pro cess (Lei 4.320, Esta -
tui Nor mas Ge rais de Di rei to Fi nan cei ro para ex perts’de ci sions, the de ci sion is still ul ti -
ma tely ta ken by the ex pert: the re is, in strict sen se, no ma jo ri ta rian rule. ela bo raç ão e
contrôle dos or ça men tos e ba lan ços da Uni ão, dos Esta dos, dos Mu ni cí pios e do Dis tri to 
Fe de ral). For a de tai led ac count of the im pact of bud ge tary ma tri xes in the ove rall par ti -
ci pa tory pro cess in Por to Ale gre, cf. M. Nas su no, O Qua dro Admi nis tra ti vo na Expe-
riên cia do Orça men to Par ti ci pa ti vo de Por to Ale gre, PhD The sis, Uni ver si dad Fe de ral
de San ta Ca ta ri na, at: www.so cio lo gia.ufsc.br/npms/ma rian ne_nas su no.pdf, last vi sit:
21.10.2007. Furt her, such fil ter’s abi lity to allow “em po wer ment” wit hout ris king
“wish-lists” has made the World Bank one of PB’s main sup por ters, through its 2002
Empo wer ment ini tia ti ve, cf. World Bank, Empo wer ment and Po verty Re duc tion: A Sour -
ce book, WB, 2002, at 33.



2. The li mits of ma jo ri ta rian rule

The fo re going brings us to the se cond part of the nor ma ti ve as sess -
ment. As we saw, GWG can be rightly des cri bed as “cons ti tu tio nal po li -
tics of wa ter”, in the sen se that it shields de ci sion over wa ter re sour ces
from ma jo ri ta rian rule. Such ar gu ment pre su mes that go ver nan ce of wa -
ter re sour ces should be res pon si ve to the will of the ma jo rity, but it is not 
being so; hen ce, the nor ma ti ve cri ti que. It im plies that, as an ex pert de -
pen dant system, GWG is not res pon si ve to the in te rests it should be
responsive to.

Such lack of res pon si ve ness is not ex clu si ve of GWG, but is a chro -
nic ill ness of glo ba li zed re gu la tory fra me works. It is a form of Ste wart’s
“pro blem of dis re gard”; that is, the fact that “glo bal re gu la tory bo dies
dis re gard or give ina de qua te con si de ra tion to a ran ge of im por tant so cial, 
eco no mic, cul tu ral, en vi ron men tal and ot her in te rests and va lues… im -
pac ted by their de ci sions”.82

How to sol ve that pro blem? A clo se look to that ques tion’s ans wer
will ser ve as ba sis to see why, in the con text of GWG and its heavy re -
lian ce in ex pert po wer, the call for ma jo rity rule is inef fec ti ve and coun -
ter pro duc ti ve.

The re are es sen tially three me cha nisms through which the pro blem
of dis re gard has been ad dres sed:83

1. De ci sion ru les, which de fi ne the en ti ties or per sons who have aut -
ho rity to make de ci sions for an ins ti tu tion and the vo ting ru les or ot her
re qui re ments for ma king aut ho ri ta ti ve de ci sions;

2. Accoun ta bi lity me cha nisms, which are de sig ned to pro tect or ga ni -
za tio nal “out si ders” by in fluen cing “in si de” de ci sion ma kers to give re -
gard to their in te rests; and,

3. Other res pon si ve ness-pro mo ting mea su res, which are ins ti tu tio nal 
mea su res that are neit her de ci sio nal ru les nor ac coun ta bi lity me cha nisms.

The call for ma jo ri ta rian rule falls neatly wit hin the first ca te gory, as
it ar gues for the im ple men ta tion of ru les that would allow ma jo ri ta rian
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82 R. B. Ste wart, Accoun ta bi lity and the Dis con tents of Glo ba li za tion: US and EU
Mo dels for Re gu la tory Go ver nan ce, Hau ser Co llo quium on Glo ba li za tion and Its Dis con -
tents at 5, at: www.law.nyu.edu/king sburyb/fall06/glo ba li za tion/spea kers_pa pers.html,
last vi sit: 21.10.2007.

83 Ibi dem, at 8.



par ti ci pa tion in de ci sion ma king wit hin GWG, thus for cing it to be more
res pon si ve to ma jo rity’s will.

Ho we ver, de ci sion ru les in ge ne ral seem inef fec ti ve in the con text of
an ex pert de pen dant system. Indeed, the dis tinc ti ve trait of ex pert po wer
is its abi lity to fra me is sues, and ex clu de ot her is sues from the agen da.
Such ex clu sions are not co ve red by de ci sion-ma king ru les pre ci sely be -
cau se they are not de ci sion-ma king. The most im por tant choi ces ta ken in 
GWG are tho se that, as non-de ci sions, can not be sub ject to ru les that
crea ted un der this stra tegy. The re fo re, de ci sion ru les are fu ti le as a
means of re sis tan ce in GWG, be cau se they tar gets de ci sions: pre ci sely
whe re ex pert power is at its least effective.

Eco no mism, thus, ac cu ra tely des cri bes GWG. Yet, its nor ma ti ve
agen da is not use ful for a con text of ex pert po wer. Fo cus on ma jo rity
rule keeps the spot light off non-de ci sions, off fra ming pro ce du res and off 
wi lling com plian ce: pre ci sely the cir cums tan ces whe re ex per ti se is de -
plo yed at its most ef fec ti ve. It ma kes po li ti cal ac ti vists de mand ma jo rity
rule in ca ses whe re ma jo rity rule will not have an im pact. As said, it does 
call a bluff, but it seems to be the wrong one.84

Of cour se, not hing ma kes wa ter go ver nan ce in he rently un fit for ma -
jo rity rule. If we can think of a glo bal par lia ment (GP), then we can cer -
tainly think of an ins ti tu tio nal arran ge ment for the go ver nan ce of wa ter
re sour ces.85 Ho we ver, gi ven the cu rrent le gal and ins ti tu tio nal arran ge -
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84 Note that this is not a pro blem of de mo cra tic le gi ti macy. Exper ti se is able to de -
mand un coer ced obe dien ce through se ve ral claims of le gi ti macy, ot her than de mo cra tic
le gi ti macy. The re fo re, ar guing that GWG shields wa ter go ver nan ce from ma jo ri ta rian
rule does not imply that GWG is ille gi ti ma te. As said abo ve, it me rely im plies that GWG 
is non-res pon si ve to ma jo rity. In this con text, R. How se ma kes a good point in sho wing
how the WTO is le gi ti ma te is se ve ral dif fe rent (and not ne ces sa rily de mo cra tic) ways in:
R. How se, “The Le gi ti macy of the WTO”, in: J. M. Coi caud & V. Heis ka nen (eds.), The
Le gi ti macy of Inter na tio nal Orga ni za tions, UNUP, 2001, 355.

85 Or even wit hin such GP. The four re de fi ni tions that struc tu re GWG can be read
also as four rea sons why wa ter is a glo bal pro blem, ma king it an ideal sub ject-mat ter for
a glo bal par lia men tary ini tia ti ve. Spe ci fi cally, vir tual wa ter is an ama zing dis cus sion that
could only be pus hed at the le vel of a GP. Vir tual wa ter is the amount of wa ter that is
em bed ded in food or ot her pro ducts nee ded for its pro duc tion. For exam ple, pro du cing
1 kg of grain re qui res 1000-2000 kg of wa ter; pro du cing 1 kg of chee se re qui res 5000-5500
kg of wa ter and 1 kg of beef needs 16000 kg of wa ter. The pro duc tion of a 32-me gaby te
com pu ter chip of 2 grams re qui res 32 kg of wa ter. In this sen se, in or der to crea te in cen ti -
ves for wa ter pro tec tion, one pos si bi lity could be to fo llow a Pi gou vian ra tio na le and pro -
po se the GP to im po se ta xa tion on vir tual wa ter. Such tax would be struc tu red as a glo bal 



ment and its dis tinc ti ve fo cus on ex pert po wer, the call for ma jo rity rule
is inef fec ti ve and coun ter pro duc ti ve.

The same can be said of the se cond kind of me cha nisms de vi sed to
sol ve the pro blem of dis re gard; na mely, res pon si ve ness-pro mo ting mea -
su res. Pro ce du res of non de ci sio nal par ti ci pa tion by non-ex perts, just as
re qui re ments of rea sons gi ving and even no ti ce-and-com ment arran ge -
ments, all seem of li mi ted use. Indeed, they all fo cus on in for ma tion,
com ments and rea sons to be gi ven in re fe ren ce to the po ten tial de ci sion
as pre viously fra med by ex perts. Thus, they seem li mi ted to challen ge
pre ci sely that sort of po wer. If the is sue is GWG’s ex pert rule through
non-de ci sion, then res pon si ve ness-pro mo ting measures are not the
answer.

3. What now?

One more help ful way to ap proach the dis re gard pro blem in the con -
text of GWG is to fo cus on ac coun ta bi lity. As Lu kes has aptly put it, the
ul ti ma te point of lo ca ting po wer is fi xing res pon si bi lity.86 If lo ca ting de -
ci sions seems irre le vant in prac ti ce, then per haps a way of ef fec ti ve re -
sis tan ce and ac ti vism is to fo cus on the peo ple who are ta king the de ci -
sion. Accoun ta bi lity, and not de ci sion – ma king ru les, seems to be the
key word in this context.

Just as ex per ti se, ac coun ta bi lity is also a re la tion. It in clu des, a

spe ci fied ac coun tor, who is sub ject to being ca lled to ac count or ans wer
for some spe ci fied as pect or ran ge of his con duct, and a spe ci fied ac count
hol der… who is en tit led to de mand and re cei ve such an ac coun ting, eva -
lua te the per for man ce of the ac coun tor, and im po se sanc tions or ob tain re -
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tax, not that dif fe rent from the so-ca lled To bin Tax, or Cu rrency Tran sac tion Tax. On
vir tual wa ter, cfr. A. K. Cha pa gain & A.Y. Hoeks tra, “Vir tual Wa ter Tra de: A Quan ti fi -
ca tion of Vir tual Wa ter Flows Bet ween Na tions in Re la tion to Inter na tio nal Tra de of Li -
ves tock and Li ves tock Pro ducts”, in: A.Y. Hoeks tra (ed), Vir tual Wa ter Tra de: Pro cee -
dings of the Inter na tio nal Expert Mee ting on Vir tual Wa ter Tra de. Fe bruary 2003, Va lue 
of Wa ter Re search Re port Se ries, num. 12, IHE Delft, 2003, at 29. On GP, cf. Pa tomä ki
& Tei va nen, op. cit., note 6, at 78; also: H. Pa tomä ki, “Ret hin king Glo bal Par lia ment:
Be yond Inde ter mi nacy”, 13 Wi de ner Law Re view, 2007.

86 S. Lu kes, op. cit., note 70, at 58.



me dies for con duct that falls short or, in some ca ses, re wards for su pe rior
per for man ce.87

Such struc tu re is use ful in GWG be cau se it pro vi des an ex-post cri te -
ria for eva lua ting ex per ti se. It is not the de ci sion ta ken by ex perts, but
the ef fect of the clus ter of de ci sion and non-de ci sion, which is the in put
for hol ding an ex pert ac coun ta ble.

For this pur po ses, work in the glo bal gar ment in dustry88 and re fu gee
law,89 which fo cu ses on the pos si bi lity of hol ding ex perts ac coun ta ble
ba sed on the ef fects of their ex per ti se, could be a good star ting point.

Li ke wi se, ot her sour ce of ac coun ta bi lity may be pri va te law. GWG
clearly de ri ves from both pri va te and pu blic law sour ces. Why, then, do
we ob sess with pu blic law as the only sour ce of ac coun ta bi lity? Con ces -
sions of wa ter supply and the who le fra me work of “re gu la tion by con -
tract”90 opens an op por tu nity for ac coun ta bi lity in this re gard which
could be ex plo red.

Alas, two ca veats. Accoun ta bi lity as a re la tion seems to rely too hea -
vily in a prin ci pal/agent struc tu re, whe rein the ex pert is the agent of the
non-ex pert. In this re la tion, then, the re is a de le ga tion, that the ex pert
fails to up hold when his ac tions are non res pon si ve to the lay man’s in te -
rest. In ot her words: ac coun ta bi lity as a re la tion seems to pre su me that
the lay man de le ga tes, in vests or bes tows so met hing on the ex pert, and
hen ce the pos si bi lity of ca lling him accountable.

Ho we ver, that is not the only case. Although non-ex perts do in vest
le gi ti macy in ex perts, the lat ter is also in ves ted of syste mic agency from
the re le vant epis te mic com mu nity. Appea ling to ac coun ta bi lity, then, im -
plies the risk of con flic ting ac coun ta bi li ties (to the epis te mic com mu nity
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87 R. B. Ste wart, op. cit., note 82, at 11.
88 T. Mac Do nald & K Mac Do nald, “Non-Elec to ral Accoun ta bi lity in Glo bal Po li -

tics: Streng the ning De mo cra tic Con trol wit hin the Glo bal Gar ment Industry”, 17 EJIL,
2006, 89.

89 M. Pa llis, “The Ope ra tion of UNHCR’s Accoun ta bi lity Me cha nisms”, IILJ Wor -
king Pa per 2005/12, at: www.iilj.org/pa pers/IILJ2005_12Pa llis.htm, last vi sit: 21.10.
2007.

90 Cfr. T. Ba ko vic, B. W. Te nen baum & F. Woolf, Re gu la tion by Con tract: A New
Way to Pri va ti ze Elec tri city Dis tri bu tion?, WB, 2003; for the same fra me work in IPR’s,
cfr.: M. J Ra din, “Re gu la tion by Con tract, Re gu la tion by Ma chi ne”, 160 Jour nal of Insti -
tu tio nal and Theo re ti cal Eco no mics, 2004, 142.



and to the non-ex pert) which may make an ac coun ta bi lity struc tu re im -
prac ti ca ble.

This leads to a wi der challen ge po sed by GWG to re search on glo ba -
li za tion. As we saw, GWG’s sub ject-mat ter is non-de ci sions and wi lling
ac tions. This de pri ves us of the coun ter fac tual test that un der lies tra di tio -
nal ap proa ches to po wer, ma king aca de mic re search in GWG an en ter pri -
se that calls for ur gent new met ho do lo gies.

Indeed, ar guing that “po wer” is A ma king B do so met hing against
B’s will pre su mes that we know what B’s will is, and can the re fo re ask:
why is B not doing her will? How is A’s po wer af fec ting B?

But, if B is doing so met hing be cau se it is her will; what, then, is our
re search ques tion? If “ex pert po wer in ac tion” is era sing through non-de -
ci sions all al ter na ti ve op tions, how to know when we are ac tually ob ser -
ving an exer ci se of po wer? What are we to analy se? Whe re are the tra -
vaux pré pa ra toi res of non-de ci sions?

One could ans wer with scep ti cism. The no tion of ex per ti se as a form
of po wer is mere “pa ra noid struc tu ra lism”.91 We should make our theo -
ries fit our evi den ce, and not the ot her way around. If we can not pro ve
the exis ten ce of non-de ci sions, then per haps we should drop the who le
con cept and fo cus in ac tual de ci sions, which can be pro ved and con-
tes ted.

Yet, I doubt this is the way of going around such challen ge. Scep ti -
cism is fa lla cious, be cau se it turns a met ho do lo gi cal dif fi culty into a sub -
stan ti ve coun ter-ar gu ment. The met ho do lo gi cal dif fi culty does not un -
der mi ne the fact that ex per ti se as a form of po wer is real. We can
in tui ti vely ob ser ve it every day. We, our sel ves, act like ex perts on any gi -
ven day: we fra me, we prio ri ti ze, and lea ve asi de is sues who se re le van ce
we fully realize.

The point, then, is how to over co me the met ho do lo gi cal dif fi culty.
What is the right coun ter fac tual to be used in or der to pro ve that ex pert
po wer is being de plo yed? Con si de ring the all– im por tant role of ex per ti -
se in glo ba li za tion, such a re search agen da seems of re le van ce to make
sen se of po wer to day.
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91 “Pa ra noid struc tu ra lism tea ches us that it is part of our mo dern so cial and in di vi -
dual psycho lo gi cal con di tion that we are playt hings of for ces who se exis ten ce and true
re la tions hips the ‘nor mal’ dis cour se of our world de nies, the reby hel ping to re pro du ce
the de nied con di tion”. Cfr. D. Ken nedy, op. cit., note 65, at 1169.



The re is, thus, ur gent need for new ap proa ches to GWG. First, go -
ver nan ce over wa ter re sour ces has to be bet ter un ders tood. Simply ar -
guing that the WTO is se lling our wa ter to the rich will not cut it. And,
when we start thin king about go ver nan ce, we will start fa cing the daun -
ting pro blem of ex per ti se and ac coun ta bi lity. And that may be, in deed,
our de par tu re point to start thin king about po wer over wa ter re sour ces.
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