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THE UNIVERSAL JURISDICTION PRINCIPLE:
NATURE AND SCOPE

REsUMEN: La jurisdiccion universal es una
bas exepdona para que un Estadd juz-
gue aun criminal extranjero por ofensas no
cometidas ni dentro de su #rritorio ni con-
tra sus racionales. Existe ®nsenso respec-
to del carécter excepciond de este derecho,
yaque petende proteger los valores einte-
reses més fundamertaes ce la comunidad.
Ege deecho @be dstinguirse dd princi-
pio aut dedere aut judicare. Unfactor rele-
vante para determinar S una conducta esta
sujeta a la jurisdiccion excepaid es la
doHe opinio juris respeto tanb de s staus
como crimen internacionalcomo de que
esta de lecho sujeta ajurisdiccion uriver-
sd. Parece claro que la pirateria, la eclavi-
tud, crimenes de guerra, crimenes contrala
humanidad y d gena@idio egéan syetos a
jurisdiccion uriversal.

Existe una crecierte préctica de los Esta-
dos respecto del gjercicio de la jurisdiccion
universal, aunque se le critica con base en
el ataque alasdberania de dros Estados.

Luis BENAVIDES

ABSTRACT: Universd jurisdction is an ex-
ceptiona ground for a State to try aforeign
crimina for offences not committed neit-
her within rational territory nor agang its
naionds. Consenss exsts on the excep-
tiond chaader of this right, since it is
aimed a protecting the mos fundamental
values and interests of the international
community asawhale. This right must be
distinguished from the au dedere aut judi-
care pinciple. A relevant factor to determi-
ne whether a conduct is subject to this ex-
cepiond jurisdiction is the double opinio
juris to exist in favour of both its sktus as
an international crime and ecifically that
it is indeed subject to universa jurisdic-
tion. It seems clear that piracy, davery, war
crimes, crimes against humanity and geno-
cide are subjecto universa jurisdiction.
There «ists increasing state practice on the
exercise of universal jurisdiction, though it
is aiticised on the grounds that it challen-
ges cher states’ sovereignty.
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SUMMARY : |. Introduction Il. Rationale for universal jurisdic-
tion. Ill. Crimes.IV. Implementation of the universal jurisdiction
principle.V. Conclusion VI. Bibliography.

I. INTRODUCTION

At the present state of development of international law we still lack a
permanent criminal court with the power to prosecute and punish interna
tional criminals. Although great efforts have been undertaken towards
this end, this type of court has not yet materialized.

At the same time, there is a consensus in the international communit
that certain types of crimes are such a shock to the human conscience tt
they should not be left with impunity. The perpetrators of such crimes are
considered enemies of humanity as a whole. Therefore, every State h:
the right under international law, to assert what is called universal juris-
diction over these particular kinds of international crimes, regardless o
the place where the crime was committed or of the nationality of the cri-
minal or the victim.

The purpose of the present analysis is to examine the nature and sc
pe of the universal jurisdiction principle and to offer a critique.

In the first part, the rationale for universal jurisdiction will be defi-
ned, with an analysis of its content and distinguishing features. This sec
tion finishes with a schematic representation of our idea of universal ju-
risdiction.

In the second part, a crime by crime analysis is conducted highligh-
ting the special characteristics of international crimes subject to universa
jurisdiction. The intention to extend the scope of applicability of univer-
sal jurisdiction to other international crimes will be also examined.

Finally, an analysis of State practice will demonstrate how States
apply universal jurisdiction.

1 Cfr. Rome Statute of the International Criminal Court A/ICONF.183/9, July 17, 1998. In
http://Iwww.un.org/icc/. (Hereinafter Rome Statute of the ICC). The Statute has not yet entered into
force.
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Il. RATIONALE FOR UNIVERSAL JURISDICTION

1. General considerations

State jurisdiction maybe defined as the extent of each State’s rights t
regulate conduct or the consequences of evamis reflects the basic
principles of State sovereignty, equality of States and non-intervention ir
domestic affairg.The definition which will be used here considers juris-
diction to be an aspect of sovereignty that is; judicial, legislative and ad-
ministrative competence.

Jurisdiction concerns both internal and international law. In internal
law, the manner in which a State asserts its jurisdiction is usually by es
tablishing competencies between its organs. International law, on the ot
her hand, determines the permissible limits of State jurisdiction. The dis-
tinction between jurisdiction and competence in international law is
rarely discusse®l.Jurisdiction is a general or abstract concept, whereas
competence is a specific or concrete notion. The relationship between th
two concepts is asymmetric in the sense that while competence necess
rily requires a preceding finding of jurisdiction, a finding of jurisdiction
does not necessarily entail competeén€ampetence is the sphere of ac-
tion of jurisdiction. Thus, we could have different types of competencies,
i.e., limited by the place, by the persons, by a period of time, etc., but one
power for decision this is, jurisdiction.

2 Jennings, Robert and Watts, Arth@ppenheim’s International La®a. ed., UK, Longman,
1993, p. 456.

3 Shaw, M. N.,International Law 3a. ed., UK, Grotius Publications-Cambridge University
Press, 1991, p. 393; Bowett, Derek William, “Jurisdiction: changing patterns of authority and resour-
ces”,BYIL, vol. LIIl, 1984, pp. 14-17.

4 Brownlie, lan,Principles of Public International Layéa. ed., UK, Clarendon Press, 1991, p.
298. See also Randall, Kenneth, C., “Universal Jurisdiction under International TeR"yol. 66,

1988, p. 786. See also Parry, Clive, Watts, Artbtigl. (edits.),Enciclopeadic Dictionary of Interna-

tional Law, United States, Oceana Publications, 1986, pp. 199-200. Oxman, Bernard, H., “Jurisdic-
tion of States”, in Bernhardt, Rudolf, Epihstallment10, 1987, pp. 277-282. O’Connell holds, “Ju-
risdiction has been defined as ‘the power of a sovereign to affect the rights of persons, whether b
legislation, by executive decree, or by the judgment of a court'’. It is intimately connected with the
conceptions of independence and of territory”. O’Connell, Daniel Patritnational Law 2a. ed.,

vol. Two, UK, Stevens & Sons, 1970, p. 599.

5 Heiskanen, “Jurisdiction v. Competence: Revisiting a Frequently Neglected Distinction”,
FYIL, vol. V, 1994, p. 1. The distinction is usually clearer in the civil law system, while in the common
law the confusion generally arises because of the use of the same word, jurisdiction, to denote both.

6 Ibidem p. 5.
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With respect to the limits for exercising jurisdiction at the internatio-
nal level the Permanent Court of International Justice (PCIJ) held the fo
llowing in the Lotus case:

International Law governs relations between independent States. The rule
of law binding upon States therefore emanate from their own free will as
expressed in conventions or by usages generally accepted as expressil
principles of law and established in order to regulate the relations betweer
these co-existing independent communities or with a view to the achieve-
ment of common aims. Restrictions upon the independence of States car
not therefore be presuméd.

The PCIJ has also established that every State is free to exercise i
jurisdiction and that the State has the obligation not to overstep the limit:
“which international law places upon its jurisdiction” and therefore “wit-
hin these limits, its right to exercise jurisdiction rests in its sovereignty”.

2. Types of Criminal Jurisdictién

The types of criminal jurisdictions which have generally been exerci-
sed by States are the following:

7 The case of the S.S. Lotus, PCIJ, Series A, nim. 10, 1927 (hereinafter Lotus case), p. 18. Bl
no all the scholars share this positions, see commentaries in Carnegie, A. R., “Jurisdiction over Vio
lations of the Laws and Customs of WaBYIL, vol. XXXIX, 1963, pp. 402-403.

8 Ibidem p. 19. According to the American Law Institute “under international law, a state is
subject to limitations on,

a) jurisdiction to prescribé.e., to make its law applicable to the activities, relations, or status of
persons, or the interests of persons in things, whether by legislation, by executive act or order, b
administrative rule or regulation, or by determination of a court;

b) jurisdiction to adjudicateé.e., to subject persons or things to the process of its courts or adminis-
trative tribunals, whether in civil or criminal proceedings, whether or not the state is a party to the
proceedings;

c) jurisdiction to enforcd,e., to induce or compel compliance or to punish noncompliance with its
laws or regulations, whether through the courts or by use of executive, administrative, police, or othe
non judicial action”, American Law Institute, Restatement of the Law Third, the Foreign Relations of
the United States, United States, American Law Institute Publishers, vol. 1, 1987, 401, p. 232. Se
also Rapport du Comité Européen pour les problémes criminels, Conseil de I'Europe, Compétenc
Extraterritoriale en Matiere Pénale, 1990, pp. 17-21.

9 The analysis of these jurisdictions are without prejudice of any other different meaning or
application that they could have for instance, regarding civil or commercial matters. Thus, for exam-
ple, the Restatement of the Law Third 404, Comment b., states “In general, jurisdiction on the basi:
of universal interests has been exercised in the form of criminal law, but international law does not
preclude the application of non-criminal law on this basis, for example, by providing a remedy in tort
or restitution for victims of piracy” American Law Institute, Restatement of the Law Tdprdit,

p. 255. See alsiafra practice of the United States.
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a) Territorial

Territoriality is considered to be the primary basis for jurisdiction.
According to this principle all the offences committed within the State’s
territory are subject to its criminal 8w .This also reflects the exclusive
power of sovereignty that each State possess in the realm of internation
relations!? With respect to crimes, this principle has the advantages of
theforum delicti commis&i and the presumed involvement of the interest
of the State if a crime is committed in its territétyhe State may claim
jurisdiction only if the offence has been committed, in part or in whole
within its territory®®

b) Nationalityt®

Nationality as a legal term denotes the existence of a tie between a
individual and a State by which the individual is under the personal juris-
diction of that Stat&” This definition of nationality may also be applied
to juridical persons and ships.

10 Jennings, Robert and Watts, ArthGppenheim’s International Lawp. cit, p. 458.

11  Wolfrum, Ridiger, “The Decentralized Prosecution of International Offences through Natio-
nal Courts”, in Dinstein, Yoram and Tabory Mala (edit$V)ar Crimes in International LawThe
Netherlands, Martinus Nijhoff, 1996, p. 234. See also, Shaw, Mo\ ¢it, pp. 401-403. Art. 3 of
the Harvard Law School Draft on Jurisdiction states, “A state has jurisdiction with respect to any
crime committed in whole or in part within its territory. This jurisdiction extends to: a) Any participa-
tion outside its territory in a crime committed in whole or in part within its territory; and b) Any
attempt outside its territory to commit a crime in whole or in part within its territory.” Harvard Law
School's Research on International Law, “Draft Convention on Jurisdiction with Respect to Crime”,
AJIL, vol. 29, nim. 3, 1935, p. 480. Bassiouni, Cherif, “Draft Statute of an International Criminal
Tribunal”, ERS nim. 9, 1992, pp. 143-144.

12 Cfr. Nguyen, Quoc Dinh, Pellet, Alain and Daillier, PatriCkpit International Publi¢ 5a. ed.
France, LGDJ, 1994, p. 449. See also Malekian, Fahh@dnational Criminal Law, the Legal and Cri-
tical Analysis ofnternational Crimesvol. |, Sweden, Borgstroms Tryckeri Publishers, 1991, p. 11.

13 Seelocus delictiin La Rosa, Anne-Maridictionnairede Droit International PénalTermes
choisis, Paris, Presses Universitaires de France-IUHEI, 1998, pp. 63-64. See also Harvard La
School's Research on International Law, “Draft Convention on Jurisdiction with Respect to Crime”,
op. cit, pp. 559-560.

14 Brownlie, lan,op. cit, p. 300.

15 Akehurst, Michael, “Jurisdiction in International LawBYIL, vol. XLVI, 1972-1973, pp.
152-153. But the State where the act has been completed has jurisdiction under the “objective territc
rial principle (also sometimes called the ‘effects doctrine’, based on the fact that the injurious effect,
although not the act or omission itself, occurred on the territory”. Akehurst, Migtiaurst's Mo-
dern Introduction to International Law'a. ed., UK, Routledge, 1997, p. 111.

16 Cfr. Buergenthal, Thomas and Maier, Harold Buplic International Law in a Nutshell
United States, West Publishing, 1990, p. 163.

17 Randelzhofer, Albrecht, “Nationality”, in Bernhardt, Rudolf, Epiktallment8, 1987, p. 417.
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b.1) Active personality

This principle provides that the State of which the criminal is a natio-
nal can exercise its jurisdiction regardless of the place where the crims
was committed?®

b.2) Passive personality

According to this principle, a State can claim jurisdiction over a cri-
me committed abroad if the victim of such crime is one of its natiéhals.

Thus, for instance the United States has held that, the universal and pass
ve personality principles... provided ample grounds for this Court to assert
jurisdiction over Yunis... Not only is the United States acting on behalf
of the world community to punish alleged offenders of crimes that threaten
the very foundations of the world order, but the United States has its own
interest in protecting its nationals.

Sometimes the two principles, of active and passive personality, are
considered by doctrine under the heading of nationality prin€iple.

See also Harvard Law School's Research on International Law, “Draft Convention on Jurisdiction
with Respect to Crime"gp. cit, pp. 519-539.

18 Sucharitkul, Sompong, “International Terrorism and the Problem of Jurisdictyn”’,J. In-
tl L. & Com., vol. 14, ndm. 2, 1987, p.169; Akehurst, Michaétehurst's Modern Introduction to
International Law op. cit, p. 111. See also Oehler, Dietrich, “Criminal Law, International”, in Bern-
hardt, Rudolf, EPIL|nstallment10, 1987, p. 53.

19 The principle was adopted by Mexico in the so-called Cutting Case in Moore AIDRjest
of International Law United States, vol. Il, 1906, pp. 228-242. See also commentaries in Sucharitkul,
Sompongpp. cit, p. 169. Buergenthal, Thomas and Maier, Harolb@. cit, p. 174. See also Attor-
ney-General of the Government of Israel v. Adolf EichmdhR, vol. 36, 1968 (hereinafter Ei-
chmann case), pp. 31-38 and 304. O’Connell, Daniel Patjiclcit, p. 828.

20 Anne-Marie La Rosa holds “Le lien d’allégeance est généralement la nationalité mais les
Etats peuvent étendre la compétence personnelle par la loi ou par traités et fonder cette derniere sul
domicile ou la résidence de son auteur. C’est du reste en fonction de ce systeme que les Etats peuv
atteindre, pour les faits commis a I'étranger, les apatrides, réfugiés ou étrangers installés sur leur t
rritoire”, in La Rosa, Anne-Mariap. cit, p. 6.

21 United States of America v. Yunis, District Court, February 12, 198R,Rnvol. 82, 1990
(hereinafter Yunis, District Court case), p. 351. Generally this principle has been invoked by USA in
terrorist cases, see Higgins, Rosalyn, “International Law and the Avoidance Containment and Resc
lution of Disputes. General Course on Public International L&RCADI, tome 230, vol. V, 1991,
pp. 102-103.

22 Cfr. Buergenthal, Thomas and Maier, Harold &, cit, pp. 164-167.
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b.3) Nationality of ships

All ships, or air/spacecraft should possess a nationality. Thus, the
State whose flag flies over the ship is the one which exercises jurisdic
tion.23 Regarding the Law of the Sea, all ships are required to sail unde
the flag of one State onFf,and these ships are —with some excep-
tions— subject to the exclusive jurisdiction of the flag State. Hence, for
instance, if a ship sails under more than one flag, it can be considered as
ship without nationality and can thus lose the protection of any Btate.
The basic principle regarding the exercise of jurisdiction on the high sea:
is that “vessels on the high seas are subject to no authority except that
the State whose flag they fly®.In the event of a collision or any other
incident relating to navigation, the penal jurisdiction is exercised by the
flag State or by the State of which the master, or any other person invol
ved in the service of the ship, is a natictidlhis is of course, contrary to
the ruling regarding collision established by the PCIJ in the SS. Lotus
case?®

The exceptions to the flag State jurisdiction are the right of #isit,
piracy?® and slave trad&.lt is asserted here that the reason for these ex-
ceptions is the idea that beyond the sovereign rights of each State the
are certain values common to all nations which should be preserved.

23 The Harvard Law School considered that “...a State has with respect to such ships an aircra
a jurisdiction which is similar to its jurisdiction to its territory”, Harvard Law School’'s Research on
International Law, “Draft Convention on Jurisdiction with Respect to Crirop’ cit, p. 509. Nowa-
days, this position has no wide support. Buergental holds, “Actually, jurisdiction over vessels is ba-
sed on a theory akin to the nationality principle”, Buergenthal, Thomas and Maier, Harold. G.,
cit., p. 166.

24 Cfr. art. 91 of the Law of the Sea Convention, United Nations Convention on the Law of the
Sea, 10 December 1982, A/ICONF.62/121 and Corr. 1 to 8. Hereinafter the Law of the Sea Conver
tion. See also Nguyen, Quoc Dinh, Pellet, Alain and Daillier, Pawjksit, pp. 1101-1103.

25 Cfr. art. 92 of the Law of the Sea Conventiop, cit, and art. 6 of the High Seas Conven-
tion. Convention on the High Seas, 29 April 1958, 450 U.N.T.S. 11. Hereinafter the High Seas Con-
vention.

26 Lotus case, p. 25.

27 Cfr. art. 97 of the Law of the Sea Convention and art. 11 of the Convention on the High Seas.

28 “The conclusion at which the Court has therefore arrived is that there is no rule of internatio-
nal law in regard to collision cases to the effect that criminal proceedings are exclusively within the
jurisdiction of the State whose flag is flown”. Lotus Case, p. 30. Nowadays with the entered into
force of the Convention of the Law of the Sea it seems clear that such position is not anymore suf
ported.

29 Cfr. art. 110 of the Law of the Sea Convention.

30 Cfr. Touret, Corinnela piraterie au vingtieme siecle, piraterie maritime et aérieritagjs,

LGDJ, 1992, pp. 147-149.

31 Seeinfra.
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c) Protective?

“This principle provides that States may exercise jurisdiction over
aliens who have committed an act abroad which is deemed prejudicial tc
the security of the particular State concern&drhis jurisdiction is also
extended to those activities which may constitute an attack upon a State
economy. The classic crime for this type of jurisdiction is that of counter-
feiting currency?* Nevertheless, the range of acts covered by the princi-
ple is not free from controversy.

d) Universai®

This principle llows every State the possibility of exercising its juris-
diction over a limited category of offenéégenerally recognized as of
universal concern, regardless of the place of the offense or the national
ties of the offender and the victithWhile other types of jurisdiction can

32 Cfr. “competence réelle”, in La Rosa, Anne-Mawg, cit, p. 9. Vabres, Donnedieu degs
principes modernes du droit pénal internatigridaris, Recueil Sirey, 1928, pp. 86-115.

33 Shaw, M. N.op. cit, p. 410. See also O’Connell, Daniel Patriof, cit, p. 829. Jennings,
Robert and Watts, ArthuQppenheim’s International Law, op. ¢ip. 471. Art. 7 of the Harvard
Draft on Jurisdiction states, “A State has jurisdiction with respect to any crime committed outside its
territory by an alien against the security, territorial integrity or political independence of that State, provi-
ded that the act or omission which constitutes the crime was not committed in exercise of a liberty gua
ranteed the alien by the law of the place where it was committed”. Harvard Law School’'s Research ot
International Law, “Draft Convention on Jurisdiction with Respect to Crimog! ¢it, p. 543.

34 Cameron, JainThe Protective Principle of International Criminal JurisdictiddK, Dart-
mouth Publishing Co., 1993, p. 82fr. art. 8 of the Harvard Law School’'s Research on International
Law, “Draft Convention on Jurisdiction with Respect to Crim&3, cit, pp. 561-563. Bowett, Derek
William, op. cit, p. 11.

35 Cfr. Akehurst, Michael, “Jurisdiction in International Lawgp. cit, pp. 158-159. Gilbert,
Geoff, “Crimes sans Frontieres: jurisdictional problems in English L&W¥IL, vol. LXIIl, 1992,

p. 419.

36 According to the Restatement of the Law Third, 404 Universal Jurisdiction to define and
Punish certain offenses, “A state has jurisdiction to define and prescribe punishment for certain of:
fenses recognized by the community of nations as of universal concern, such as piracy, slave trad
attacks on or hijacking of certain aircraft, genocide, war crimes, and perhaps certain acts of terrorisn
even where none of the bases of jurisdiction indicated in 402 is present”, in American Law Institute,
Restatement of the Law Thip. cit, p. 254.

37 “...the offences which are agree to be subject to the universality principle are very limited in
number”, in Higgins, Rosalymp. cit, p. 91.

38 Randall, Kenneth, Cgp. cit, p. 788. See also Reydams, Luc, “Universal Jurisdiction over
Atrocities in Rwanda: Theory and Practic&JCLJ vol. 4, nim. 1, 1996, p. 22. Green, Leslie C.,
“International Criminal Law and the Protection of Human Rights”, in Cheng, Bin and Brown, E. D.
(edits.), Contemporary Problems of International Law Essays in Honour of George Schwarzen-
berger on his Eightieth BirthdayK, Stevens & Sons Limited, 1988, p. 118-119. Eichmann case, p.
306. But Donnedieu de Vabres is quite critic regarding the idea of international crimes, he holds , “La
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be exercised in cases of common crimes, universal jurisdiction is only ap
plicable with regard to international crim®&sThus, the principle of uni-
versal jurisdiction reflects the main concerns of the international community:
on one hand to punish criminals acting in a space outside the jurisdiction ¢
any State as in the case of piracy —this was in fact the origin of the prin.
ciplev—#0 and on the other hand, to punish the perpetrators of a specia
category of international crime that due to its gravity every State is entit-
led to prosecuté.

The crime of piracyure gentiumis generally considered to be the clas-
sic example of a crime for which universal jurisdiction may be exercised.

Within Europe, some States have applied an apparently similar prin-
ciple which is called the principle of “vicarious administration of justi-
ce”. This is basically a German practice which assumes that it is possibls
to apply German criminal law to crimes committed by a foreigner who
has been apprehended on German territory but has not been extradited t
cause a request for extradition was never made, was refused or was infe
sible#2 Again, this is not a general principle in the international commu-
nity, but is limited to the European contékt.

théorie dite ‘des délits de droit des gens’ reste, platonique et inutile dans I'arsenal des Iégislation
particulieres qui ont cru devoir se I'approprier; excroissance morbide, verrue inélégante greffé sur le
corps vigoureux du croit pénal international”, Vabres, DonnedieRapport en Compétence Uni-
verselle Congres International de Droit PénaRtDP, nums. 3-4, 1932, p. 329. Carnegie argues the
existence of a subsidiary universality principle, he holds that, “a State may only exercise a universa
jurisdiction after the State entitled to exercise jurisdiction under one of the other heads of jurisdiction
has refused to accept the proffered extradition of the offender”, Caroggieit, p. 405. This type

of jurisdictions seems more to the vicarious administration of justicénfsae

39 Itis important to note that in the past some States attempted to apply universal jurisdiction for
common crimes and not only for international crimes, see for instance Universal Jurisdiction (Aus-
tria) case, Austria Supreme Court, 1958LR, vol. 28, 1963, pp. 341-343. See also Vabres, Donne-
dieu de,Les principes modernes du droit pénal internatiomgl. cit, pp. 153-160. Schultz, Hans,
“Compétence des juridictions pénales pour les infractions commises a I'étraR§&DPC nim. 1,

1967, p. 324.

40 Seeinfra part 1.3 for further details.

41 Sunga, Lyal S.The Emerging System of International Criminal Law, developments in Codi-
fication and Implementation, The Netherlands, Kluwer Law Internatid@®l7, pp. 252-532.

42 Cfr. article 7.2 of the German Penal Code. The Penal Code of the Federal Republic of Ger-
many, translated by Joseph J. Darby, United States, Fred B. Rothman & Co. And Sweet & Maxwell
Ltd., 1987.Cfr. also the decision Public Prosecutor v. Djajic. No. 20/96. Supreme Court of Bavaria.
May 23, 1997. Abstract of the sentence translated. Document obtained from the ICRC in which the
Court also relied on the principle of vicarious administration of justice. See also Meyer, J. “The Vi-
carious Administration of Justice: An Overlooked Basis of Jurisdictiétary. Int'l L. J., vol. 31,
nam. 1, 1990, pp. 115-116.

43  Wolfrum, Rudigerpp. cit, pp. 235-236.
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There also exists the possibility of applying a different kind of juris-
diction called “representational jurisdictionpr{ncipe de la représenta-
tion)#4 according to which the tribunals of one State can exercise jurisdic-
tion by request of the State in which the offense was commtted.

3. Universal Jurisdiction

International law at its current stage of development does not posses
a centralized legal system as exists within States and therefore, there is |
legislative power for enacting laws, no judicial power with compulsory
jurisdiction to adjudicate upon them, and no executive power to enforce
them. Thus, the implementation of international criminal law remains pri-
marily dependent upon the will of Statédn this sense, it is international
law which authorizes the application of universal jurisdiction.

The meaning of universal jurisdiction is that any State has the powel
to try and punish a person who has committed a particular internationa
crime (elicta juris gentiu*’ even when the crime was committed out-
side its territory by a foreigner, against any person or group of person:
without any link with the prosecuting State, providing that the criminal is
in the State’s custodyudex deprehensionisvhen brought to triaf® It

44 Cfr. “Ce terme désigne les cas dans lesquels un état peut exercer sa compétence extraterrit
riale lorsqu’il est réputé agir pour un autre Etat qui est plus directement concerné, sous réserve qt
certaines conditions soient réunies”, Rapport du Comité Européen pour les problémes criminels
Conseil de I'Europe, Compétence Extraterritoriale en Matiere Pénale, 1990, p. 14. Schultz holds
“On peut se demander s'il s’agit vraiment d’'une compétence indépendante... il peut paraitre quelqu
peut difficile de distinguer le principe de la compétence par représentation du principe universel.
Toute-fois il y a une différence claire et nette: le principe de la compétence par représentation déper
toujours de la condition qu’'un autre Etat demande de poursuivre le prévenue, tandis que la compéte
ce fondée sur le principe universel peut étre exécutée indépendamment d’'une demande d'un aut
Etat de reprendre la poursuite pénale”, Schultz, Hamsgit, pp. 325-326. See also Gilbert, Geoff,
op. cit, p. 423.

45 Cfr. La Rosa, Anne-Mariep. cit, p. 13.

46 Even thead hoctribunals such as those for Rwanda and former Yugoslavia required the
cooperation of the international community.

47 “Le droit pénal des Etats contemporains connait l'institution des Delicta juris gentium, délits
visant les intéréts essentiels de 'numanité et a la répression des quels toute 'hnumanité est solidaire
Michelis, Vitold de,Rapport en Compétence Universelgongres International de Droit Pénal in
RIDP, nim. 1-2, 1932, p. 14. See analysis on international crimes in Malekian, Faheid, vol. I,
pp. 19-27.

48 Eichmann case, p. 298. This condition, that the criminal or suspect should be present in the
territory of the State which wishes to exercise universal jurisdiction seems to be one the most funda
mental, see commentaries in Mason, Rafaélle, “Les premiers cas d’application des dispositions pén:
les des Conventions de Geneve par les juridictions inter&gd¢l’, vol. 6, nim. 2 1995, pp. 264-265.
According to Donnedieu de Vabres, the origin of the universal jurisdiction is within a text in the Code
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is the interest of the international community which makes the exercise o
such jurisdiction justifiable, thus Donnedieu de Vabres holds, “L’'Etat
qui... exerce sa compétence universelle... intervient, a défaut de tout aut
Etat, pour éviter, dans un intérét humain, une impunité scandal&use”.
can be said, therefore, that when one State exercises universal jurisdi
tion is acting as the organ and agent of the international community ir
defense of the law of natioA%Therefore, “unless the act is an inter-
national crime subject to universal jurisdiction as a matter of custo-
mary law, the prosecuting nation cannot claim to be vindicating the in-
terest of all States in trying the perpetrat®y"The rationale for this
particular jurisdiction is that “some crimes are so universally condem-
ned that the perpetrators are the enemies of all peéplEierefore,

the particular interests and values affected by those kinds of crime:
represent the fundamental rights and obligations of the internationa
community. Some writers have argued that the norms affected by cri:
mes subject to universal jurisdiction, are normgusf cogens® The
problem with this suggestion is that the content of the concejpisof
cogends difficult to define. Charles de Visscher argues that, “I'obsta-
cle véritable a l'introduction djus cogengdans le droit international
positif réside dans son défaut d’effectivité¢’The response to the vio-

of Justinian in which the competence for the criminal courts was given to the tribunal of the place
where the crime was committed and to the tribunal where the criminal was appreljeddedi¢-
prehensionis Vabres, Donnedieu dees principes modernes du droit pénal internatiooal cit, p.

135. See also Sucharitkul, Sompoog, cit, p. 171. See also articles 12, and 13-16 for the guaran-
tees of the detenee, of the Harvard Law School’'s Research On International Law, “Draft Conventior
on Jurisdiction with Respect to Crimedp. cit, pp. 594-630. See also Jaetral.v. X, Cour d’Appel

de Paris, November 24, 1994. Reprinte®RDI, Italy, vol. LXXVIII, fasc. 3, 1995, p. 829, and com-
mentary regarding the practice of Frarioéa 3.4.

49 Vabres, Donnedieu dees principes modernes du droit pénal international, op. [zit135.

50 Eichmann case, p. 300. See also Kobrick, Eric S., “The ex post facto Prohibition and the
Exercise of Universal Jurisdiction over International Crimé&sil, L. Rev.87, nim. 7, 1987, p. 1530.

51 Kaobrick, Eric S.op. cit.,p. 1520.

52 Ibidem p. 1532. For Donnedieu de Vabres the basis for the exercise of universal jurisdiction
is in “la nature du délit lui-méme et dans ses conséquences”, Vabres, Donnedies piencipes
modernes du droit pénal internationalp. cit, p. 143. See also Bassiouni, Che@fjmes Against
Humanity in International LawThe Netherlands, Martinus Nijhoff Publishers, 1992, pp. 512-513.
Shubber, SamiJurisdiction over Crimes on board Aircraffhe Netherlands, Martinus Nijhoff,
1973, p. 83.

53 Cfr. Randall, Kenneth, Cqp. cit, pp. 831-832. For instance in Bassiouni’s opinion crimes
against humanity are part jpfs cogenssee Bassiouni, Cherifrimes Against Humanity in Interna-
tional Law op. cit, pp. 489-498.

54 Visscher, Charles de, “Positivisme«us Cogens» RGDIP, tome LXXV, 1971, p. 7.



30 LUIS BENAVIDES

lation of norms ofus cogends what has been considered as obliga-
tionserga omne$® Here the decision of the ICJ in the Barcelona Trac-
tion case has helped in the development of this doctrine. The ICJ hel
the following:

... an essential distinction should be drawn between obligations of a State to
wards the international community as a whole, and those arising vis a vis anot
her State.... By their very nature the former are the concern of all States. It
view of the importance of the rights involved, all States can be held to have «
legal interest in their protection; they are obligatiemgs omnes®

Obligationserga omnednclude acts of aggression, genocide, slavery,
racial discrimination and various fundamental principles and rules con-
cerning respect for human rightd\Nevertheless, the idea of some type of
actio popularisof the whole community, which would have been the con-
sequence for suckrga omnesbligations, has already been rejected by
the 1CJ® Furthermore, some writers have argued that the dictum in the
Barcelona Traction case has been incorrectly used because the ICJ w
not affirming universal jurisdiction with respect of each of these offences,
but rather referring to diplomatic protectighin this sense there is a lot
of truth in the statement made by Prosper Weil that, “la théorie de I'obli-
gation erga omnes exige une maitrise et une élaboration qui jusqu’a pre
sent font défaut™®®

55 See commentaries respect to the idea that violatioexgtoomne®bligations may be punis-
hable by any State under the universality principle in Schachter, Qseanational Law in Theory
and Practice The Netherlands, Martinus Nijhoff, 1991, pp. 269-270. See also Hoogh, Aidiga-
tionserga omnesand International Crimes, A theoretical inquiry into the implementation and enfor-
cement of the international responsibility of Stat€ébe Netherlands, Kluwer Law International,
1996, pp. 53-56.

56 Case concerning the Barcelona Traction, Light and Power Company Limited, ICJ Reports,
1970. (Second Phase), p. 32.

57 lbidem pp. 32-33. See also Weil, Prosper, “Le Droit International en quéte de son identité.
Cours Général de Droit International Publi®CAD|, tome 237, vol. 6, 1992, pp. 285-286.

58 Cfr. South West Africa cases, ICJ Reports, 1966. (Second Phase), p. 47. As Prosper Wei
point out “Il s’agit d'obligationserga omnesle mot était laché”, in Weil, Prospep. cit, p. 286. It
seems that between some members of the ILC the idaetiof popularisis not closed at all. See
participation of Jiuyong Sh¥ILC 1990, vol. |, p. 55. See also Hoogh, Anarg, cit, pp. 69-70.

59 Higgins, Rosalynop. cit, p. 90.

60 Weil, Prosperpp. cit, p. 291. For a position more in favor of the doctrine see Randall, Ken-
neth, C.op. cit, pp. 830-831.
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Interpretations of doctrine have been divided in respect of the limits
and possibilities of the application of the universal jurisdiction principle.
In this respect there are three different positions:

1. One position on the Doctrine holds that the application of the uni-
versal jurisdiction principle is limited to the crime of piracy. As Professor
Guillaume has said, “[le droit international] n’a longtemps connu et ne
connait encore qu’un seul cas de compétence universelle absolue, celui
la piraterie”¢! This is also the position of Judge Moore in the Lotus case,
who after having established the nature of the crime of piracy and the ex
ceptionad? application of the universality principle stated, “Piracy by law
of nations, in its jurisdictional aspectsgsi generis.% Therefore, it is
considered as an exceptional jurisdiction.

2. The second position maintains that this principle should be appliec
as an auxiliary jurisdictiondrause the State which wishes to enforce the
principle must first offer the extradition of the offender to the State of the
forum delicti commisgsy The Israeli Supreme Court held in the Ei-
chmann case that there is a, “limitation upon the exercise of universa
jurisdiction ... namely that the State which has apprehended the offende
must first offer to extradite him to the State in which the crime was com-
mitted [is] implicit in the maximaut dedere aut punirghus the principle
is not absolute]’®®> Nevertheless, the Supreme Court was of the opinion
that such a restriction could be avoided if the majority of the withesses
and the greater part of the evidence were concentrated in the State
which the criminal was in custody, this is called tbeum conveniens
principle ¢ In fact this was held to be the case in the matter of Eichmann.

3. The third school of thought states that by analogy with the crime of
piracy, it is possible to apply the principle of universal jurisdiction to ot-
her international crimes. The problem with this point of view is “the dif-
ficulty of securing general agreement as to the offences to be included i
the [universal jurisdiction]®’ The determination of the crimes subject to

61 Guillaume, Gilbert, “Terrorisme et Droit Pénal Internationd®CAD|, tome 215, vol. Il
1989, p. 349. See also Sorensen, Maanual of Public International LawUnited States, St. Marti-
n’s Press, 1968, p. 365.

62 Maison, Rafaéllegp. cit, pp. 263-264. On the contrary see Higgins, Rosalgncit, p. 91.

63 Lotus Case, p. 70. See also O’Connell, Daniel Patojskeit, p. 658.

64 Cfr. Eichmann case, pp. 298-299.

65 Ibidem p. 302.

66 Ibidem pp. 302-303. It is also important to point out that West Germany did not ask for
extradition.

67 Ibidem,p. 299.
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universal jurisdiction is a very difficult task. The practice of the States,
however shows that the extension of universal jurisdiction by way of ana-
logy is possible. In this sense, the Supreme Court of Israel held tha
“...the substantive basis upon which the exercise of the principle of uni-
versal jurisdiction in respect of the crime of piracy rests, justifies its exer-
cise in regard also to the crimes which are the subject of the present ca
[crimes against humanity, genocide and war crimés]”.

We suggest that none of the above mentioned positions are comple
tely right or wrong, but that each one of them has something that can help t
construct a more comprehensive rationale for universal jurisdiction. Thus
we agree that universal jurisdiction is an exceptional jurisdiction which
can be exercised when there is no other jurisdictional basis to prosecut
We do not agree with the idea that it is just limited to piracy, but rather,
suggest that it includes a limited number of other international crimes.
We propose that universal jurisdiction could be used as an auxiliary prin
ciple in the fulfillment of the international rule of law, but we do not ac-
cept the requirement that the State which apprehends the criminal shoul
first offer the offender to the State of #leeum delicti commissit is pos-
sible to imagine that the State in which the crime was committed is unwi-
lling or unable to prosecute the crimif&aFkinally, it is agreed that analo-
gous reasoning may be used as a method for analyzing the elements
the crime, since according to the principlenadlum crimen sine lege,
nullum poena sine legéis not possible to prosecute someone in the ab-
sence of a well-established offense.

Before continuing this analysis it is important to establish the distinc-
tion between universal jurisdiction and #ug dedere aut judicargrinci-
ples’® The first, as has already been mentioned, implies only the right to
punish for the commission of a particular category of international crime
without any obligatiori! It is international law which authorizes all Sta-

68 Ibidem,p. 300.

69 Think for instance of some of new States of the former Yugoslavia and of the case of Rwanda.

70 See commentaries in Higgins, Rosalgp, cit, pp. 96-100. It is important to point out that
even within the ILC the distinction between both concepts is not ickedr..the rule of universal
jurisdiction expressed in the formula ‘obligation to try or extradi&) (might make it possible to
reconcile State sovereignty and international cooperation to combat international crimes” see partici
pation of Jiuyong Shi, Yilc 1990, vol. I, p. 53.

71 “lIt is harder to be sure that there currently exists a customary obligation imposed in all the
States, either singularly or collectively to exercise this ‘universal jurisdiction’ whenever they possible
can”, in Bassiouni, Cherif and Wise, EdwaAlt dedere aut judicare, the duty to extradite or to
prosecute in International Lawrhe Netherlands, Martinus Nijhoff, 1995, p. 54. “...universal juris-
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tes to punish in the name of the whole commufiitijhe purpose of the
establishment of universal jurisdiction is the protection of the most im-
portant values of the international sociéyJniversal jurisdiction is an
exceptional jurisdiction. International law, through universal jurisdiction,
only authorizes rather than obliges States to try and punish criminals.

On the other hand, theut dedere aut judicaréprinciple represents an
alternative obligation, this is, a State’s duty to prosecute or to extfadite.
But, in the absence of this principle and/or of an extradition treaty, it is
quite doubtful to hold the existence of an obligation to extr&difde aut
dedere aut judicar@rinciple has been established in a large number of
multilateral treaties. As these treaties are effective only between the par

diction is permissive rather than mandatory and as such does not require any particular State to pros
cute”. Sunga, Lyal SThe Emerging System of International Criminal Law, developments in Codifi-
cation and Implementation, op. ¢ip. 254.

72 A different approach is granted by Cowles who holds, following the Lotus case reasoning,
that what is necessary to do is not “to show that international law permits States to exercise suc
jurisdiction, but that it does not prohibit them from so doing”, in Cowles, Williard B., “Universality
of Jurisdiction over War CrimesCal. L. R, vol. XXXIII, nim. 3, 1945, p. 178.

73 Cfr. Guillaume, Gilbert, “La compétence universelle formes anciennes et nouvell&48; in
langes offerts a Georges Levassedearis, Gazette du Palais, Librairie de la Cour de Cassation, 1992,
pp. 23-33.

74 This expression is a modern adaptation of the original phrase used by Gubtilesiere aut
punire See Book II, chapter XXI section Il and IV. Grotius held, “... a people or a king is not absolu-
tely bound to surrender a culprit, but as we have said, either to surrender or to punish him... There |
in fact an alternative in the liability” at book Il, chapter XXI section Il and IV, para. 3. Grotius,
Hugo, De jure belli ac pacis libri tresEnglish tr. by Francis W. Kelsey, Classics of International
Law, vol. 2, Oxford at the Clarendon Press, 1925, reprinted 1995, p. 528.

75 “The expressioraut dedere aut judicarss commonly used to refer to the alternative obliga-
tion to extradite or prosecute which is contained in a number of multilateral treaties aimed at securing
international cooperation in the suppression of certain kinds of criminal conduct”, in Bassiouni, Che-
rif and Wise, EdwardAut dedere aut judicare, the duty to extradite or to prosecute in International
Law, op. cit, p. 3. See also La Rosa, Anne-Madp, cit, pp. 1-5.

76 “ll n'existe en droit cotumier aucune obligation d’extradition et le droit international de I'ex-
tradition est de ce fait exclusivement conventionnel”, in Guillaume, Gilbert, “Terrorisme et droit
pénal international”op. cit. p. 355. “In so far as general international law is concerned, extradition,
is a sovereign decision of the requested State, which is never under the obligation to carry it out
Moreover, in general international law there is not obligation to prosecute in default of extradition”,
in Joint Declaration of Judges Evensen, Tarassov, Guillaum and Aguilar Mawdsley in case Concer
ning questions of Interpretation and Application of the 1971 Montreal Convention arising from the
Aerial incident at Lockerbie (Libyan Arab Jamahiriya v. United Kingdd@J. Reports 1992, p. 24
reprinted in 94LR, p. 507. See also Principles of International Co-operation in the Detection, Arrest,
Extradition and Punishment of Persons Guilty of War Crimes and Crimes Against Humanity, G.A. res.
3074 (XXVIII), 28 U.N. Gaor Supp. (30A) at 78, U.N. Doc. a/9030/Add.1 (1973). Nevertheless Zie-
gler holds the existence of a duty to extradite and a duty to effectively exercise universal jurisdiction.
Cfr. Ziegler, Andreas, “Domestic Prosecution and International Cooperation with Regard to Viola-
tions of International Humanitarian Law: The case of SwitzerlaR&DIDE 5/1997, pp. 561-586.
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ties,”” it is untenable to suggest that all the crimes incorporated in such tree
ties are subject to universal jurisdicfidband that those States which are not
parties to these conventions have the obligation to extradite or to prosecu
an alleged offender. Moreover, the customary status of this alternative obli
gation is doubtful? In the event that the treaty in which #hé dedere aut
judicare principle is included becomes universal, it could be possible to
speak of a kind of “conventional universal jurisdiction”. This would, how-
ever only represent the universalization ofdbiededere aut judicaré&haw

is clear on this point:

In addition to the accepted universal jurisdiction to apprehend and try pira-
tes and war criminals, there are a number of treaties which provided for the
suppression by the international community of various activities, ranging
from the destruction of submarine cables to drug trafficking and slavery.
These treaties provided for the exercise of state jurisdiction but not for uni-
versal jurisdiction. Some conventions establish what might be termed a
guasi-universal jurisdiction or multiple exercise of jurisdicti8n

Akehurst holds that,

Such conventionsi.p. hijacking, terrorism, etc.] create an obligation to
prosecute or to extradite the accusauat dedere aut judicajeand thereby
confer jurisdiction under the provisions of the relevant treaty. But how can
such treaties, which are binding only among the parties to them, by them:
selves create true universal jurisdiction in relation to non-p&ities?

77 Itis a well established principle of international law that a treaty does not create either obli-
gations or rights for a third States without its conseatta tertiis nec nocent nec prosuhhis prin-
ciple is included in art. 34 of the Vienna Convention on the Law of Treaties. Vienna Convention on
the Law of Treaties, 23 May 1969, 1155 U.N.T.S. 331.

78 “[the aut dedere aut judicaréormula] is not universal jurisdictiostricto sensu..none of
them [treaties], properly analyzed, provide for universal jurisdiction”, See Higgins, Rospalyait,
pp. 98-100. See also Cameron, Jam,cit, p. 80.

79 “If the question is whether state practice in this sense supports the assertion that the principl
aut dedere aut judicare has become a customary norm, the answer may well be no. Contempora
practice furnishes ‘far from consistent evidence of the actual existence’ of a general obligation to
extradite or prosecute with respect to international offenses” ... “The arguments which have beer
made in favor of the customary status of the obligation to extradite or prosecute do not primarily rely
on evidence that the practice of the States is to do one or the other in cases involving internation:
offenses”, in Bassiouni, Cherif and Wise, Edwakdt dedere aut judicare, the duty to extradite or to
prosecute in International Law, op. ¢ipp. 43 and 68.

80 Shaw, M. N.,op. cit, p. 414. Emphasis added. We do not agree with Shaw that only two
crimes are subject to universal jurisdiction. As we hold it is a limited list of crimes subject to that
jurisdiction. But we agree with the difference made betveegrledere aut judicarand universal juris-
diction. Seénfra analysis on the different crimes. See also Bowett, Derek Wilbamgit, p. 12.

81 Akehurst, Michael Akehurst’'s Modern Introduction to International Law, op.,qit. 113.
Question mark in original. See also Higgins, Rosadyn cit, pp. 98-100.
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At the present time, it is hardly justifiable to maintain that because
“X" treaty contemplates such a principle it is establishing universal juris-
diction, unless, of course, “it can be shown that customary law has alst
come to accept these offences as subject to universal jurisdigtibie-.
vertheless, some scholdétsgven within the ILC, have sometimes used
these terms interchangeably, thereby causing some conftigisrPro-
fessor Kobrick has stated “The distinction between these two categorie
of international crimes [crimes established by customary international
law and crimes established by conventional agreement to which univers:
jurisdiction is or may be applied] is often not well definédThis, of
course, does not mean that both institutions, universal jurisdictioauand
dedere aut judicaregre the same.

The following table illustrates this distinction.

82 “..iln'y a aucune raison de en pas admettre, en matiere de compétence universelle, [...] qu
puissenicoexister des regles conventionnelles et coutumiéres en matiere d’attribution de compétenc
(universelle) aux Etats Stern, Brigitte, “La compétence universelle en France: le cas des crimes
commis en ex-Yougoslavie et au Rwand@¥|IL, vol. 40, 1997, p. 286. See also Akehurst, Michael,
Akehurst’s Modern Introduction to International Law, op.,@t.113.

83 For instance, Sunga, Lyal $ndividual Responsibility in International Law for Serious Hu-
man Rights ViolationsThe Netherlands, Martinus Nijhoff, 1992, p. 102. Anne-Marie La Rosa holds,
“...la plupart des conventions internationales instituant des infractions internationales prévoient ur
systeme de compétence universedie){ pour les infractions graves, les quatre conv., ...[etc.]", in La
Rosa, Anne-Mariegp. cit, pp. 11-12. Harris, D. JCasesand Materials on International Lawba.
ed., UK, Sweet & Maxwell, 1998, p. 290. Even in the Rapport du Comité Européen pour les proble-
mes criminels, Conseil de I'Europe, Compétence Extraterritoriale en Matiére Pénale, 1990, it was
stated that, “[quelques] conventions envisagent ou exigent clairement l'institution d’une compétence
universelle: les traités relatifs au faux-monnayage, a la piraterie, au détournement d’aéronefs et at
activités mettant en danger la sécurité de I'aviation civile en offrent des exemples”Cfr. 8dern,
Brigitte, op. cit, pp. 283-285.

84 Article 20 “Crimes within the jurisdiction of the Court” of the Draft Statute for an Interna-
tional Criminal Court establishes in sub-paragraph €) what it is called treaty crimes, the list of which
is contained in the Annex of the Statute. The criteria for the inclusion of the Annex were two. One is
that crimes are themselves defined by the treaty so the Court could apply it. The second is that “th
treaty created either a system of universal jurisdiction based on the prantigledere aut judicare
(sic)...” Cfr., Report of the ILC on the work of its forty-sixth session UN Doc. (A/49/10) 1994, p. 78.

85 Kobrick, Eric S.op. cit, p. 1524.
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DISTINCTION BETWEEN UNIVERSAL JURISDICTION AND THE AUT
DEDERE AUT JUDICARE PRINCIPLES

Universal Jurisdiction Aut dedere aut judicare

Universal Jurisdiction is a right. Aut dedere aut judicare is an alferna-
tive obligation.

Universal Jurisdiction is a principléut dedere aut judicare is usually inger-
based in customary international lawted as a clause in international conyen-
tions providing for judicial cooperatio
Its customary status is doubtful.

Universal Jurisdiction is applied tgTédhe Aut dedere aut judicarerinciple
limited number of international crimes contemplated in a large number of
piracy, slavery, war crimes, graweultilateral conventions, which codify
breaches, crimes against humanity |@odhe international crimes. There pre
genocide. more than 20 international crimgs
regulated by such conventioffs.

Universal Jurisdiction is an exceptiopfalit dedere aut judicare, as a clayse,
jurisdiction which can be exercisedijthin multilateral treaties is only bip-
under certain circumstances, by all {tfiag among the parties to such treatjes.
States.

>

In order to continue with this analysis it is important to ask to which
crimes —besides piracy— could the principle of universal jurisdiction be
applied?” Clearly, in order to answer this question it is necessary to pro-
vide an adequate definition of an international crifmAn expansive

86 For instance in Bassiouni’s opinion there are 24 internationals crimes, in Bassiouni, Cherif
and Wise, EdwardAut dedere aut judicare, the duty to extradite or to prosecute in International
Law, op. cit, pp. 7, 70-287.

87 “...while general agreement exists as to this offence [pitaeygentiunithe question of the
scope of its application [of the principle of universal jurisdiction] is in dispute”, Eichmann case, p.
298. “...there seems to be little or no basis for common agreement as to which offences should fa
within the class ofielicta juris gentiunwhich are to be prosecuted and punished on the same basis as
piracy”, Harvard Law School’'s Research On International Law, “Draft Convention on Jurisdiction
with Respect to Crime”op. cit, p. 569. See also Art. 10 universality —other crinileislem, pp.
573-591—. Bassiouni argues that not all the crimes under international law are equal, therefore it i
necessary a hierarchy among international crimes; see Bassiouni, Chehifdvhft International
Criminal Code and draft Statute for an International Criminal TribyrEtie Netherlands, Martinus
Nijhoff, 1987, pp. 46-48.

88 “Certainly the two questions —whether a crime exists and the scope of jurisdiction to prose-
cute— are inextricably linked”, Judge Toohey (as part of the majority opinion) in Polyukhovich v.
Commonwealth of Australia and Another, High Court of Australia, 1R, vol. 91, 1993 (herei-
nafter Polyukhovich case), p. 120. We are aware of the distinction made by the ILC regarding inter-
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analysis of those acts which maybe considered to be international crime
would be beyond the scope of this pdpéence, a working definition
will be used. The mere “fact that an act is a violation of international law
does not of itself give rise to universal jurisdictid§ Therefore, our in-
tention is just to try to identify the common characteristics of those inter-
national crimes to which it is possible to apply the principle of universal
jurisdiction?*

One of the must useful analyses of the constitutive elements of ar
international crime, of the nature that is of our interest, was done by the
Israeli Supreme Court which held the following:

...the features which identify crimes that have long been recognized by cus
tomary international law ... include, among others, [that] these crimes cons:
titute acts which damage vital international interests; they impair the foun-
dations and security of the international community; they violate the

universal moral values and humanitarian principles that lie hidden in the
criminal law systems adopted by civilized nations [in the absence of an in-
ternational criminal machinery] international law [authorizes] the countries

of the world to mete out punishment for the violations of its provisions

which is effected by putting these provisions into operation either directly

or by virtue of municipal legislation... the classic example of a customary
international crime... is that of piragyre gentiunf?

national crimes and crimes under international law. The ILC held, in its commentary regarding article
19 of the Draft Statute on State Responsibility, UN Doc. (A/51/10) 1996, “It is known that today

international law imposes upon States the obligation to punish crimes known as “crimes under inter
national law” ...this single category includes ‘crimes against peace’, ‘crimes against humanity’ and
‘war crimes’ in the strict sense ...in adopting the designation ‘international crime’ the Commission
intends only to refer to ‘crimes’ of the State, to acts attributable to the State as such. Once again

wishes to sound a warning against any confusion between the expression ‘international crime’ a
used in this article and similar expressions, such as ‘crime under international law’, ‘war crime’,

...which are used in a number of conventions and international instruments for which those instru:
ments require States to punish the guilty persons adequa@ty’YILC, vol. Il, part two, 1976, pp.

103 and 119. Nevertheless, for the purposes of the present work we use the term international crin
to refer to what the ILC called crime under international law, without prejudice of the meaning given
by the ILC.

89 The ILC, for instance, has been working on this subject for a long time and we still have only
a draft on it.Cfr. Draft Code of Crimes against the Peace and Security of Mankind UN Doc.
(A/51/10) 1996.

90 Higgins, Rosalynpp. cit, p. 96.Cfr. Carnegiepp. cit, p. 421.

91 See for instance the analysis done by professor Randall in Randall, Kenngth ciE.. pp.
803-820. See the elements of internationalization of international crimes according to Bassiouni, ir
Bassiouni, Cherif M.A draft International Criminal Code and draft Statute for an International Cri-
minal Tribunal, op. cit.p. 36.

92 Eichmann case, pp. 290-291.
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The High Court of Australia defined an international crime in the fo-
llowing manner:

An international crime is constituted, precisely, where conduct is identified
which offends all humanity, not only those in a particular locality, the natu-
re of the conduct creates the need for international accountability. Where
conduct, lecause of its magnitude affects the moral interests of humanity
and thus assumes the status of a crime in international law, the principle o
universality must, almost inevitably, prevail... This is particularly true
of crimes against humanity since they comprise by definition, conduct ab-
horrent to all the worl&2

As we can see, crimes under international law are committed agains
the most important international values such as “security of the interna:
tional community”, “humanitarian principles”, étcThe nature of the
conduct should be such that it affects not only a particular community bu
international society as a whdkfelt is, however, not only the labeling of
a crime as 'international’ that makes it subject to universal jurisdiction,
there are many crimes that are considered international, but not all o
them are subject to such exceptional jurisdiction. What is needed is the
international crimes be considered as subject to universal jurisdiction by
way of customary lawf It is argued here that this constitutes a kind of
doubleopinio juris requirement. The firgdpinio jurisis necessary in or-
der to recognize an unlawful act under international law as an internatio:
nal crime. The seconopinio jurisis required in order to consider such a
crime as a crime of a particular nature and one for which universal juris-
diction can be exercised.

International crimes entail individual criminal responsibitityl his
means that all the persons who commit an international crime are respor

93 Judg Toohey (as part of the majority opinion) in Polyukhovich case, p. 121.

94 Stern holds: “...un intérét peut étre commun, car il représentsoumae d'intéréts propres iden-
tiques des Etatou au contraire parce qu'il constitue véritablemenintérét unique partagé par tus
Stern, Brigitte op. cit, p. 281. Emphasis in original. See also each one of the crimes anafgazed

95 “It is thus the nature of the act committed that is of crucial importance in the determination
of jurisdiction”. Judge Cory of the Canada’ Supreme Court in the case R v. Finta p. 811, which was
the first judgment under the Canadian war crimes law in Cotler, Irwin, “International Decisions”,
AJIL, 90, nim. 3, 1996, p. 467.

96 Seesupracommentaries regarding difference between universal jurisdictioawndedere
aut judicareand the anlysis of each one of the crirméga.

97 “Pour que la responsabilité pénale internationale de l'individu soit effective, il faut que le
droit international détermine lui-méme des faits individuels illicites considérés comme des infractions
au sens du droit pénal” Nguyen, Quoc Dinh, Pellet, Alain and Daillier, Patgiclcit, p. 621. See
also Article 25, individual criminal responsibility, of the Rome Statute of the 6pGsit.
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sible for their acts regardless of their rank within the Governfidmdi-
vidual criminal responsibility is established by internationalBaMeron
holds that, “Whether international law creates individual criminal respon-
sibility depends on such considerations as whether the prohibitory norn
in question, which may be conventional or customary, is directed to indi-
viduals, whether the prohibition is unequivocal in character, the gravity
of the act, and the interests of the international community. Those factor:
are all relevant for determining the criminality of various aét$The
International Military Tribunal of Nuremberg consolidated the concept of
individual criminal responsibility when it held that “crimes against inter-
national law are committed by men, not by abstract entities, and only by
punishing individuals who committed such crimes can the provisions of
international law be enforced?®:

98 “The principle of international law, which under certain circumstances protects the repre-
sentatives of a State, cannot be applied to acts which are condemned as criminal by international lay
The authors of these rights cannot shelter themselves behind their official position in order to be free
from punishment in appropriate proceedings”, in Judgment of the International Military Tribunal of
Nuremberg, October 1, 1946. Reprinted\iL, vol. 41, nim. 1, 1947, p. 221.

99 “La responsabilité pénale internationale requiert que le droit international détérmine I'incri-
mination et que celle-ci s’applique directement dans I'ordre juridique interne sous réserve des dispao
sitions concernant I'application du droit international dans I'ordre interne. D’aucuns soutiennent qu'il
y a responsabilité pénale internationale dés que l'incrimination existe; d’autres estiment qu'il est né:
cessaire que l'incrimination soit assortie d'une sanction pénale”, in La Rosa, Annedpad, p.

94. “The individual criminal responsibility of the violator need not be explicitly stated in a conven-
tion for its provisions to entail individual criminal liability”, in The Prosecutor v. Dusko Tadic, Trial
Chamber, Case num. IT-94-1-T, Decision on the Defence Motion on Jurisdiction.10 August 1995.
(hereinafter Tadic, Trial Chamber case), para. 70. In a very peculiar conclusion the Trial Chamber o
the Tribunal for Rwanda held, “The Security Council explicitly extended international legal obliga-
tions and criminal responsibilities directly to individuals for violations of international humanitarian
law. In doing so, the Security Council provided an important innovation of international law”, The
Prosecutor v. Kanyabashi, Trial Chamber 2, Case nim. ICTR-96-15-T, Decision on the Defence Mo
tion on Jurisdiction, June 18, 1997, para. 35.

100 Meron, Theodor, “Is International Law Moving towards CriminalizationJJL, vol. 9,
nam. 1, 1998, p. 24.

101 Judgment of the International Military Tribunal of Nuremberg, October 1, 1946. Reprinted in
AJIL, vol. 41, ndm. 1, 1947, p. 221. Also the Tribunal held, “...the very essence of the Charter is tha
individuals have international duties which transcend the national obligations of obedience imposec
by the individual state”idem It is interesting to note that Professor Lauterpacht held, “The rules of
warfare, like any other rules of international law, are binding not upon impersonal entities, but upon
human beings. The rules of war are binding no upon an abstract notion of Germany, but upon men
bersf the German Government, upon German individuals exercising governmental functions in occu
pied territory, upon German officers, upon German soldiers.” Lauterpacht, Hersch, “The Law of the
Nations and the Punishment of War CrimeBY|L, vol. XXI, 1944, p. 64.
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Furthermore, these crimes are not subject to statutory limitations, anc
no amnesty or pardon may be grari&d.

In the absence of a centralized international criminal judiciary each
State is entitled to ensure respect for the international rule of law. It is
thus, for those exceptional crimes that each one of the States of the inte
national community may exercise an exceptional universal jurisdiction.

In sum, an international crime subject to universal jurisdiction should
have the following elements:

1. The criminal act should damage the most valued interests of inter:
national society.

2. The effects of these kinds of crimes are felt by the whole internatio-
nal community regardless of the territory in which they were com-
mitted or the nationality of the victims.

. The criminal act gives rise to individual criminal responsibility.

4. These are crimes for which it is not possible to apply statutory limi-

tations, amnesty or any kind of pardon;

5. Most importantly, these crimes should be considered by the in-
ternational community as subject to universal jurisdiction by way
of customary international law (the douldpinio juris criteria).

See figuranfra.

w

102 See for instance the Convention on the Non-Applicability of Statutory Limitations to War
Crimes and Crimes Against Humanity, G.A. res. 2391 (XXIIl), annex, 23 U.N. GAOR Supp. (num.
18) at 40, U.N.Doc A/7218 (1968). Any of these acts can create a sort of impunity which it is inad-
missible if we really want to create an international rule of law. But see the case M. Sobansky
Wiladyslav et association nationale des anciens prisoniers internés d’Indochine, nim. 92-82.273, i
Alland, Denis, “Jurisprudence Frangaise en matiére de Droit International PWEGDIP, vol. 2,

1994, pp. 471-481. See also David, ERcincipes de Droit des Conflits Armé3elgium, Bruylant
Bruxelles, 1994, pp. 652-655.
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Universal Jurisdiction

Npace ol uereise ol e [

-\ Universal jurisdictisn
iy ersal jursiliction + — !

Second opimio juris
gomsilering some
imernotisnal crimes
a subeject 1o unlversal
jErisdicting

Incermatinmal erimes

Imiernstions] erinees subject te ihe possible exerciae of universal |wrisdiction

Application of the “doublepinio juris criteria”

Nevertheless, a number of States and scholars still consider the exe
cise of universal jurisdiction as an intervention within State sove-
reignty1°3 a danger to international standards for a fair'tfi@r incom-
patible with the existence of an international criminal c84rt.

103 “To date, the industrially strong Western powers have decisive opposed universal criminal
jurisdiction in the context of a code of offences against the peace and security of mankind... Funda
mentally [they] based their position on the principle of sovereignty”. Graefrath, Bernhard, “Univer-
sal Criminal Jurisdiction and an International Criminal CouRJ|L, vol. 1, nims. 1-2, 1990, p. 73.

This position has been changing in the most recent years for instance, in the Djajic case, Safferlin
holds that the German Court concluded that “public international law far from barring prosecution
corroborated and supported the conclusion that the arguments in favor of prosecuting war criminal
in Germany prevail over the limiting principle of non interference”, Safferling, J. Christoph, “Public
Prosecutor v. Djajic. nim. 20/96. Supreme Court of Bavaria. May 23, 1991, vol. 92, nim. 3,

1998, p. 531.

104 Arangio-Ruiz holds: “An international Criminal Court would not undermine the sovereignty
of States any more than the system of universal jurisdiction, which in practice, subjected the nationals c
a State to the jurisdiction of another State without an acceptable guarantee of a faic)trja¥ (LC
vol. |, 1992, p. 5.

105 Cfr. Graefrath, Bernharap. cit, p. 81. It is important to point out that this scholar holds that
universal criminal jurisdiction and an international criminal court are not mutually exclusivieidesg
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It seems to us that none of these arguments are truly convincing
enough. The preservation of the international rule of law over any indivi-
dual interest is without doubt one of the best reasons for the exercise ¢
universal jurisdiction. Moreover, in the absence of a centralized juridical
organization having an international character it rests with each State ti
apply exceptionally, on behalf of the entire community, international
norms in order to punish those who are qualifiedasgis humanis gene-
ris. Clearly, any exercise of this jurisdiction must be in accordance with
international law.

Ill. CRIMES

This section of the study consists of a case by case analysis wherek
the characteristics of universal jurisdiction are matched with the element:
of certain international crimé& Clearly, it is beyond the scope of the
present study to do a deep analysis of each one of the following crimes
the intention is simply to draw out the elements which make them subjec
to such jurisdiction.

1. Piracy%’

Piracy is the oldest offense to which universal jurisdiction has been ap.
plied and this practice has a firm basis in customary internation&®law.
the case of piracy therefore, what is punishable is the notion of piracy

pp. 82-88. Meron holds: “there is, of course, a synergistic relationship among the statutes of the inter
national criminal tribunals, the jurisprudence of the Hague Tribunal, the growth of customary law, its
acceptance by states, and their readiness to prosecute offenders under the principle of universality
jurisdiction” in Meron, Theodor,“War Crimes Law comes of AgaJIL, vol. 92, nim. 3, 1998, p.
464. Also the ICRC is of the opinion that universal jurisdiction is not incompatible with an internatio-
nal court.Cfr. ICRC, International Criminal Court: State Consent Regime vs. Universal Jurisdiction.
Document submitted at the ICC Rome Conference, J88&im

106 The author is aware of the work of the ILC in the Draft Statute for an International Criminal
Court, op. cit, and in the Draft Code of Crimes against the Peace and Security of Mawkiruit,
and of the efforts of the international community in the recently approved Rome Statute of the ICC,
but a decision has been made to focus on those crimes that have been considered traditionally |
doctrine as subject to universal jurisdiction. Nevertheless, mention of those works is made throughou
the present analysis.

107 For a general overview of piracy, although a little bit old, see Pella, V., “La Répression de la
Piraterie”,RCADI, tome 15, vol. V, 1926, pp. 149-270.

108 Randall, Kenneth, Cgp. cit, p. 791. For history of the crime see Pella, &, cit, pp.
149-164.
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gentium® and not the definition established by one State in its internal
legislation covering such a crimi®. Thus, for instance, Judge Moore, in
the Lotus case defined piracy as an “offence against the law of the nation:
...the scene of the pirate’s operations is the high seas, which it is not the rig|
or duty of any nation to police, he is denied the protection of the flag which
he may carry, and is treated as an outlaw, as the enemy of all martidstis—
humanis generis- whom any nation may in the interest of all capture and
punish” 111 Under the notion dfostis humanis genetidthe pirate was held

109 The Court of Anvers held that the characteristics of the piaeygentiumare the follo-
wing: a) act of violence, or an act of detention or depredation committed in the high seas; b) thos
acts should be committed by the crew or passengers of the ship; c) such acts should be committe
against the persons or goods of other ship and d) the motivation of the acts are by private ends, |
Starkle, Guido, “Piraterie en Haute Mer et Compétence Pénale Internationale. A propos de I'arrét di
la Cour d’ appel d’Anvers du 19 juillet 1985RDPC soixante-septieme année (1987), nim. 8-9-10,
Ao(t-Septembre-Octobre 1987, pp. 738-741. See also Lotus Case, p. 70. Randall, Kerogeth, C.
cit., pp. 795-798.

110 Jennings, Robert and Watts, Arth@ppenheim’s International Law, op. ¢ip. 754. See
also Harvard Law School’'s Research on International Law, “Draft Convention on Jurisdiction with
Respect to Crime”gp. cit, p. 566. Pella, V.op. cit, pp. 171-172. Of course the penalty imposed by
the State is only a matter of its concern. In this sense Kelsen argues: “In determining the penalty c
piracy by its criminal law and inflicting a penalty upon the pirate through its own court the State
executes international law; it acts as organ of the international community constituted by general in.
ternational law, just as the individual committing piracy violates an obligation directed imposed upon
him and not upon his State or any other State, by international law, which makes this individual ar
not a State, responsible for the delict”. Kelsen, HBnisiciples of International Lan2a. ed., United
States, Holt, Rinehart and Winston 1966, p. 205.

111 Dissenting opinion of Judge Moore in the Lotus Case, pCi#Oart. 3 of the HarvartiDraft
Convention on Piracy” whicktates, “Piracy is any of the following acts, committed in a place not
within the territorial jurisdiction of any state: 1. Any act of violence or of depredation committed
with intent to rob, rape, wound, enslave, imprison or kill a person or with the intent to steal or destroy
property, for private ends without bona fide purpose of asserting a claim of right, provided that the
act is connected with an attack on or from the sea or in or from the air. If the act is connected with a
attack which starts from on board ship, either that ship or another ship which is involved must be ¢
pirate ship or a ship without national character. 2. Any act of voluntary participation in the operation
of a ship with knowledge of facts which make it a pirate ship. 3. Any act of instigation or of intentional
facilitation of an act described in paragraph 1 or paragraph 2 of this article”, Harvard Law School's
Research on International Law, “Draft Convention on PiragJlL, vol. 26, nim. 4, 1932, pp. 768-

822. This Convention also states that there is no authoritative definition on thisibitiem p. 769.

See also art. 9 and comment of the Harvard Law School’'s Research on International Law, “Draft
Convention on Jurisdiction with Respect to Crimef), cit, pp. 563-572. See also “In re Piracy Jure
Gentium”,ILR, vol. 7, 1933-34, p. 215. Polyukhovich case, pp. 41-42.

112 Grotius holds, “Therefore we must thrust Cicero aside when he says that there is no perjury
if the ransom for life, which have been agreed upon even under oath, is not paid over to pirates, fc
the reason that a pirate is not entitled to the rights of wars k¢ common enemy of mankindth
whom neither good faith nor a common oath should kept” at Book I, chapter XllI, section XV, para.
1. Grotius, HugoDe Jure Belli ac Pacis Libri TresEnglish tr. by Francis W. Kelsey, Classics of
International Law, vol. 2, Oxford at the Clarendon Press, 1925, reprinted 1995, p. 373. Emphasic
added.
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individually liable for his actions under international Fwindividual
criminal responsibility is thus an element of the crime of piracy.

It is important to note that the definition of piracy in Article 101 of
the Convention on the Law of the Sea 1982—which was taken di-
rectly from Art. 15 of the Convention on the High Seas of 1938 —
clearly establishes that acts of piracy are committed for “private ends”.
Therefore, any activity similar to piracy but with political aims does not
fall within this definition!!¢ This article also covers acts committed on
board aircrafts which has developed into the concept of hijaéking.

Piracy constitutes a crime against the security of commerce on the
high seas!® against the principle of maritime communicatidrand the
principle of the freedom of the high sé&sThese are vital interests com-
mon to the whole international community and are therefore, of universa
scope?!

It is important to note that the principle of universal jurisdiction was
established in reaction to pirates because, theiteegiof pirates posed a
threat to the main interests of the international commu#itgnd se-
condly, the crime was usually committed on the high seas where no sin

113 Kobrick, Eric S.,op. cit, p. 1520. Rousseau, Charl&spit international public neuviéme
édition, Paris, Dalloz, 1979, pp. 235-236. Sundberg, Jacob W. F., “The Crime of Piracy”, in Bassiou-
ni, Cherif (ed.)International Criminal Law, vol. I, Crimes, United States, Transnational Publishers,
Inc., 1986, pp. 441-453.

114 United Nations Convention on the Law of the Sea, 10 December 1982, A/ICONF.62/121 and
Corr. 1to 8.

115 Convention on the High Seas, 29 April 1958, 450 U.N.T.S. 11.

116 Cfr. Touret, Corinnepp. cit, pp. 35-37. Shaw, M. Nap. cit, p. 369. “L'animus furandi
I'esprit de lucre est en effet un élément essentiel de ce crime [piracy]”, Pellap.\¢it, p. 212.

Within these private ends can be consideredthimus furandof the pirates, but not all the scholars
agree, for instancefr. La Rosa, Anne-Mariep. cit, p. 87.

117 Some writers are of the opinion that due to the fact that there is a connection between botf
crimes it is also possible to apply to them universal jurisdiction, see Shubber,J&&sdiction over
Crimes on board AircraftThe Netherlands, Martinus Nijhoff, 1973, pp. 186-189. On the contrary see
Paenson, Issadlanual of Terminology of the Law of Armed Conflithe Netherlands, Martinus
Nijhoff and Bruylant, 1989, p. 539. International Law AssociatRaport on Piracy: Sea and Air,
Report of the Fifty-fourth Conference held at The Hag9&1, pp. 706-707.

118 See Starkle, Guidap. cit. 1987, p. 744.

119 “[There are] certain general and well recognized principles, namely... the principle of the
freedom of maritime communication”, ithe Corfu Channel CastCJ Reports, 1949, p. 22.

120 Randall, Kenneth Cgp. cit, p. 792. Kelsen holds: “the rule authorizing the state to seize
and punish pirates on the high seas is a restriction of the rule concerning the freedom of the seas a
as the latter is a rule of general international law, the former must likewise be a rule of general inter:
national law”, Kelsenop. cit, p. 205.

121 Starkle, Guidopp. cit. 1987, p. 747.

122 Randall, Kenneth Cagp. cit, p. 795.
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gle State could claim jurisdictid@ It is precisely the latter criteria
which was the origin of the idea of universal jurisdiction. The fact that
the crime was committed in a plasans maitré2* without sovereign,
made it easier to apply the concept of universal jurisdiction. The spirit of
the freedom of the high seas is that no State may acquire sovereignty ov:
parts of it. In fact, the advantage of the high seas is that it does not belon
to any one, but to all States. It is interesting to note that this does na
mean that other types of jurisdiction, i.e., the passive or active persone
lity, etc., are not applicable, but that in the absence of any other basis fc
jurisdiction, any State can exercise, exceptionally, a universal jurisdiction
to protect the interests of the international community.

It is thus, this double criteria —the nature of the crime and the place
where it is committed— that explains why piracy is subject to universal
jurisdiction. Nevertheless, the criteria of a place sans maitre would not ap
pear to limit the application of this exceptional jurisdiction to other cri-
mes!?> The reason for this is twofold: On one hand, the evolution in the
international community of a more coherent system of international law in
which the rule of law plays a very important role and, on the other hand,
the expansion and progressive consolidation of international humanitarial
law which provides for the application of such kinds of jurisdiction. This
evolution is ongoing and probably in the future this jurisdiction might be
applied to other crimes, including grave violations of human rights.

123 “Cette universalité est justifiée non pas par le caractere maritime du crime, mais par le lieu
d’exécution du crime, lieu qui doit se trouver en dehors de la juridiction exclusive d'un Etat détermi-
né”. Pella, V.,op. cit, p. 167. The Harvard Law School holds, “...piracy is important as a topic for
international agreement mainly because it furnishes an extraordinary basisimionjurisdiction
—a especial basis consistent of the nature and locality of the offense— which cannot be enlarge by
separate action of a state on its own behalf’, in Harvard Law School’s Research on Internationa
Law, “Draft Convention on Piracy”ep. cit, p. 782. See also Randall, Kennetho@. cit, p. 793.
Jennings, Robert and Watts, Arth@ppenheim’s International Lawep. cit, pp. 752-753.

124 Pella holds, “Dans ces lieux, [sans maitre] tous les Etats ont urvidroél de répression
[que] devienteffectifau moment ou le malfaiteur ...egipréhendé Pella, V.,op. cit, p. 222.Cfr.

Touret, Corinnepp. cit, p. 35.

125 “Whereas universal jurisdiction applies to slave trading and piracy primarily because these
crimes are committed typically ires communisuniversal jurisdiction in respect of war crimes and
certain others crimes relate to recognition by the international community of the particular gravity of
the crime”, in Sunga, Lyal Sindividual Responsibility in International Law for Serious Human
Rights Violationsop. cit. p. 103. Stern holds: “Aujourd’hui, la compétence universelle s’est élargie
des espaces communs —res communis— aux intéréts communs fondamentaux de I'humanité, c’es
a-dire a certains intéréts percus comme étant essentiels a la survie de lhumanité”, Sternpprigitte,
cit., p. 281.

126 Seeinfra the discussion in part 2.5 Other Crimes.
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2. Slavery

The international campaign to abolish slavery commenced with the
Declaration against Slave Trade of 184%Since that time the crime of
slave trading has been recognized as an international'&iame this is
now a clearly established norm of customary international law as well as
being enshrined in conventional |a%.

Slavery is subject to universal jurisdicti&fhalong with piracy becau-
se pirates and slave traders are considered enemies of all huffidnity.
is also a crime subject to individual criminal responsibifity.

Although slave trading did not affect the same interests as those
which were jeopardized by piracy, this crime is considered as one of the
must heinous in nature because it attacks human dignity and integrity.

3.War Crime$33

International humanitarian law confers rights and obligations upon
States and individual8? Its main objective is to regulate or “humanize”,
what by nature is inhuman-war.

Breaches of the laws and customs of war constitute war crimes. It is
important to emphasize that those violations are not limited to written

127 For a genesis of the proscription of the slavery crime, see O’Connell, Daniel Radrick,
pp. 753-755. See also Jennings, Robert and Watts, A@ppenheim’s International Lavep. cit, p.

978.

128 For the genesis of the crime see Randall, KennethopC.cit, pp. 798-800. In the same
sense Higgins, Rosalyap. cit, p. 92.

129 See for instance: Convention to Suppress the Slave Trade and Slavery of 1926, 60 LNTS
253; Protocol Amending the Slavery Convention of 1953, 182 UNTS 51; Supplementary Convention
of the abolition of Slavery, the Slave Trade and Institutions an Practices Similar to Slavery of 1956,
266 UNTS 51. See also commentaries in Jennings, Robert and Watts, @ppenheim’s Interna-
tional Law, op. cit, pp. 981-982.

130 Kobrick, Eric S.,0p. cit, p. 1521. See also Princz v. Federal Republic of GerniaRy vol.

103, 1996, p. 617.

131 Randall, Kenneth Cop. cit, p. 788. In a doubtful position see Wolfrum, Riidigsg,
cit., p. 237.

132 Sunga, Lyal S.ndividual Resp..., op. cjtpp. 90-91.

133 Cfr. La Rosa, Anne-Mari@p. cit, pp. 27-32.

134 “Le droit international humanitaire présent a ce sujet deux caractéristiques notoires. D’une
part, il crée une compétence universelle, I'Etat sur le territoire duquel se trouve un étranger qui
commis a I'étranger un crime de guerre contre un étranger étant compétent, en vertu du [droit interne
tional humanitaire], pour poursuivre le coupable. D’autre part, I'exercise de la compétence de pour
suivre et de juger est obligatoire, [see Articles 49, 50, 129 and 146 of Geneva Conventions |, II, Il
and IV respectively]”, in Plattner, Denise, “La Répression pénale des violations du droit international
humanitaire applicable aux conflits armés non internationa®CR nim. 785, 1990, p. 447.
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instruments but also cover customary fétndue to the fact that war is an
activity that has been regulated in different periods of time and pi&aces
and that the concept of war crimes is in constant evoltiion.

At the end of W.W.I the Allied Powers decided that all persons who
had been guilty of offenses against the laws and customs of war were re:
ponsible and liable to criminal prosecution. This included the estab-
lishment of individual criminal responsibility even in the case of Heads
of Staté3 which was in fact, one of the major areas of progress in inter-
national criminal lawt3® Heads of State and some top ranking officials
have traditionally been immune from prosecution and therefore not sub
ject to the jurisdiction of any State because they were not acting in thei
personal capacity but on behalf of the State and thus derived protectio
from the doctrine of sovereignty of State. Nevertheless, that immunity
cannot be maintained in relation to violations of humanitarian law. The
idea behind the establishment of individual criminal responsibility, re-

135 In this sense it is important to mention the Martens Preamble —also known as “Martens
clause”— to the Hague Convention ndm. IV respecting the Laws and Customs of War on Land of
1907, “Until a more complete code of the laws of war has been issued the high contracting Partie
deem it expedient to declare that in cases not included in the regulations adopted by them, the inhak
tants and belligerents remain under the protection and the rule of law of nations, as they result fron
the usages establish among civilized peoples, from the laws of humanity and the dictates of publi
conscience”, Convention Respecting the Laws and Customs of War on the Land (Hague, 1V), Octo
ber 18, 1907, 3 Martens Nouveau Recueil (3d) 461. The concept of war crimes is an open concep
The Secretary-General in his Report held, “The part of conventional international humanitarian law
which has beyond any doubt become part of international customary law is the law applicable ir
armed conflict as embodied in: the Geneva Conventions of 12 August 1949 for the Protection of Wal
Victims, the Hague Convention (IV) Respecting the laws and Customs of War on Land and the Regu
lations annexed thereto of 18 October 1907, the Convention on the Punishment of the Crimes of Ge
nocide of 9 December 1948 and the Charter of the International Military Tribunal of 8 August 1945”,
in Report of the Secretary-General pursuant to paragraph 2 of Security Council resolution 808 (1993]
UN Doc. S/25704 and Annex., para. 35.

136 Armed conflicts have been regulated as early as 500 B.C. with the Chinese treatise by Sul
Tzu “the Art of War”.Cfr. Sunga, Lyal SIndividual Responsibility in International Law for Serious
Human Rights Violationgp. cit, pp. 17-21.

137 “The law of war is to be found not only on treaties, but in the custom and practices of states
which gradually obtained universal jurisdiction, and from the general principles of justice... This law
is not static, but by continual adaptation follows the needs of a changing world.” In Judgment of the
International Military Tribunal of Nuremberg, October 1, 1946. ReprintefJif, vol. 41, nim. 1,

1947, p. 219.

138 The intention was, according to Art. 227 of the Treaty of Versailles to try William Il former
Emperor of Germany, but the Kaiser escaped to the Netherlands where his extradition was not grar
ted. Cfr. Sunga, Lyal S.Individual Responsibility in International Law for Serious Human Rights
Violations op. cit, p. 22.Cfr. also articles 228 and 229 of the Treaty of Versailles.

139 Cfr. analysis of individual criminal responsibility for war crimes in Malekian, Farbpd,
cit., vol. |, pp. 143-146.
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gardless of the rank of a person within the State, is to avoid any kind o
subterfuge that would allow impunity.

At the end of W.W.II the Allies established the IMT for the prosecu-
tion of the Axis Powers-criminal$® The IMT was the corner-stone in the
definition of acts considered to be criminal under international law. These
crimes were war crimes, crimes against peace and crimes against hum
nity.14! Later on, the UN General Assembly, acknowledging the impor-
tance of the Nuremberg decision, ordered the ILC to formulate the princi-
ples of international law recognized in the Charter of the Nuremberg
tribunal and in the judgment of the TribuA&.There is no doubt that
those crimes were crimes under international law during WA#.I1.

War crimes have also been considered not subject to statutory limita
tions, amnesty or pardadft.

The definition of a war crime was given in Article 6 of the Charter of
the Nuremberg Tribunaf?

The following acts, or any of them, are crimes coming within the jurisdic-
tion of the Tribunal for which there shall be individual responsibility:

a)...

b) War Crimes: namely, violations of the laws or customs of war. Such
violations include, but (sic) not be limited to, murder, ill-treatment or de-
portation to slave labor or of any other purpose of civilian population of or
in any occupied territory, murder or ill treatment of prisoners of war or per-
sons on the seas, killing of hostages, plunder of public or private property,
wanton destruction of cities, towns or villages, or devastation not justified
by military necessity46

140 “Charter of the International Military Tribunal (IMT)”, in Agreement for the Prosecution
and Punishment of the Major War Criminals of the European Axis (London Agreement), August 8,
1945, 82 U.N.T.S. 280.

141 Sunga holds “The Nuremberg Charter rather than the Hague Conventions or the 1928 Ke-
llog-Briand Pact, is the true legal source of individual criminal responsibility for war crimes, crimes
against peace and crimes against humanity”, in Sunga, Lylald&idual Responsi,.op. cit, p. 36.

142 Cfr. UN GA Res. 95(1), 1946 and YILC, part Il, 1950, p. 195.

143 Cfr. Judg Toohey (as part of the majority opinion) in Polyukhovich case, p. 122. For the
genesis of the war crimes see Cowles, WilliardoB.,cit, pp. 181-216. Bierzanek, Remigiusz, “War
Crimes: History and Definition”, in Bassiouni, Cherif (editernational Criminal Lawyol. lll, En-
forcement, United States, Transnational Publishers, 1987, pp. 31-49.

144 Domb, Fania, “Treatment of War Crimes in Peace Settlements-Prosecution or Amnesty?”,
IYHR, vol. 24, 1994, p. 259. Even more, Domb holds that all the States have an obligation undel
general international law to punish war crimbalem pp. 260-264.

145 The principles established by the Charter of Nuremberg have been adopted by the Genere
Assembly as Principles of International Law. GA Res. 96/1 1946.

146 “Charter of the International Military Tribunal”, in Agreement for the Prosecution and Pu-
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It is interesting to note that the ILC in Article 20 “war crimes”, of
the Draft Code of Crimes against the Peace and Security of Mankinc
holds that such crimes must have been committed in a systematic mann
or on a large scale . The ILC explains: “A crime is systematic when it is
committed accordinglys{c) to a preconceived plan or policy. A crime
is committed on a large scale when it is directed against a multiplicity of
victims, either as a result of a series of attacks or of a single massive a
tack against a large number of victinig” Hence, “not every war crime
is thus a crime against the security and peace of marikéralily those
of which have both characteristics and this constitutes an important evo
lution in the concept. In this context, it is important to mention the large
Article 8, war crimes, of the Rome Statute of the ICC which includes,
inter alia: grave breaches of the Geneva Conventions, other serious viol
tions of the laws and customs applicable in international armed conflict,
within the established framework of international law, for instance, the use
of poisonous weapons, the conscription of children under the age of fifteel
into the national armed forces, or using them to participate actively in hos.
tilities, etc. It also includes, in the case of non-international armed con-
flicts, serious violations of Article 3 common to the four Geneva Conven-
tions of 1949 as well as other serious violations of the laws and custom
applicable to non-international armed conflicts. These violations are
clearly enumerated in the article but should not be regarded as a “close
list” and this is made clear in Article 10 which states: “nothing in this Part
shall be interpreted as limiting or prejudicing in any way existing or deve-
loping rules of international law for purposes other than this Stattfte”.

Hence, it is the nature of war crimes which makes universal jurisdic-
tion applicablé> In this respect Sunga has hold the following:

nishment of the War Criminals of the European Axis (London Agreement), August 8, 1945, 82
UNTS 280.

147 Report of the ILC on the work of its forty-eighth session UN Doc. (A/51/10) 1996, p. 114.

148 Idem.

149 Cfr. articles 8 and 10 of the Rome Statute of the IQT cit.

150 Baxter, R., Richard, “The Municipal and International Law Basis of Jurisdiction over War
Crimes”,BYIL, XVIII, 1951, p. 390. See also Greenspan, Moiftse Modern Law of Land Warfare,
University of California Press, 1959, p. 14. “The jurisdiction exercise over war crimes, has been of
the same nature as that exercised in the case of the pirate, and this broad jurisdiction has been as
med for the same fundamental reasons”, Cowles, Williara.cit, p. 217. “The universal juris-
diction to try war criminals is a jurisdiction to try those alleged to have committed war crimes as
defined by international law”, in Polyukhovich case, p. 42. See also Randall, Kennegh,c&, p.

804. Mcdougal, Myres S. and Feliciano, FlorentinolRe International Law of War Trasnational
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It was the nature of the crime being an offense against the honour of a part
cular code widely recognized within the military profession, rather than the

locus delicti which constituted the essential element justifying universal ju-

risdiction in the case of war crimes. The concept of universal jurisdiction for

breaches of the laws of war originated on grounds that the nature of the cri
me is so odious as to be the concern of the international community to ensu
re that offenders are caught and punished according to internatioAa! law.

Grave Breaches of the Geneva Conventigns

In an effort to more comprehensively regulate the rules applicable to
armed conflict, the ICRC was the sponsor of the creation of the Genev:
Conventions of 19493

The four Geneva Conventions and the First Additional Prdtdcol
contain what is considered as “grave breach®sThese grave breaches

Coercion and World Public Ordefhe Netherlands, Martinus Nijhoff, 1994, pp. 716-717. When UK
enacted in 1957 the Geneva Conventions Act demonstrated a belief that “war crimes were offence
over which it was suitable for the British Courts to exercise jurisdiction, regardless of the nationali-
ties of the perpetrator and the victim, and of the country where alleged offence took place”, Report o
the War Crimes Inquiry, Her Majesty’s Stationery Office, by Hetherington, Thomas and William
Chalmers, UK, 1989, p. 9€fr. Carnegiepp. cit, pp. 406-424.

151 Sunga, Lyal S.Indvidual Respons..., op. cip, 104. It is interesting to mention that some
scholars make the analogy between piracy and war crimes and give the same reasons for establish
universal jurisdiction over the latter crimed;. Cowles, Williard B.,op. cit, pp. 190-215 and 217.
Dinstein, Yoram, “The Distinction between War Crimes and Crimes against PR&44R, vol. 24,

1994, p. 15.

152 Cfr. La Rosa, Anne-Mariap. cit, pp. 53-56.

153 The Report of the Secretary-General states, “The Geneva Conventions constitute rules o
international humanitarian law and provide the core of the customary law applicable in international
armed conflict”, Report of the Secretary-General pursuant to paragraph 2 of Security Council resolu
tion 808 (1993), UN Doc. S/25704 and Annex., para. 37.

154 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Ar-
med Forces in the Field, 12 August 1949, 6 U.S.T. 3114, 75 U.N.T.S. 31. (Geneva ). Geneva Con
vention for the Amelioration of the Condition of the Wounded, Sick, and Shipwrecked Members of
the Armed Forces at Sea, 1 August, 1949, 6 U.S.T. 3217, 75 U.N.T.S. 85. (Geneva Il). Geneva Cor
vention Relative to the Treatment of Prisoners of War, 12 August 1949, 6 U.S.T. 3316, 75 U.N.T.S.
135. (Geneva lll). Geneva Convention Relative to the Protection of Civilian Persons in time of War,
12 August 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287. (Geneva |V). Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of International Armed
Conflicts; 1125 U.N.T.S 3. (Protocol I).

155 These violations, against persons and property protected by the Conventions include, amon
others, wilful killing, torture or inhuman treatment, including biological experiments, wilfully cau-
sing great suffering or serious injury to body or health, and extensive destruction and appropriation o
property, not justified by military necessity and carried out unlawfully and wantGfdly.art. 50
Geneva |, art. 51 Geneva Il, art. 130 Geneva lll, art. 147 Geneva IV and art. 85.2-5 and art. 86.
Protocol I.
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are widely understood to be committed only in armed conflicts of an in-
ternational character. The qualification of the conflict, whether internal or
international, therefore, is a necessary process for the application of th
grave breaches system. In fact, this was one of the major problems the
the ICTFY faced in its analysis regarding the nature and application, as
substantive law, of Article 2 of the Statute of the Tribunal for the former
Yugoslavia®® (grave breaches of the Geneva Conventions). The Appeals
Chamber of the Tribunal held that, “a change in customary international
law concerning the scope of the 'grave breaches’ system might graduall
materialize.” This evolution being the application of grave breaches to
situations of internal conflict, -however, the Chamber concluded that “in
the present state of development of the law, Article 2 of the Statute only
applies to offences committed within the context of international armed
conflict”.%57 Fortunately, Article 3 of the ICTFY’ Statute provides that
the Tribunal is competent to adjudicate violations of the laws or customs
of war. The advantage of the drafting of this provision is that the viola-
tions contained in it do not represent any kind of limitation regarding the
nature of the conflict. The Appeals Chamber held that, “Article 3 thus
confers on the International Tribunal jurisdiction over any serious offence
against international humanitarian law not covered by Articles 2, 4 or
57.158 And the Chamber concluded that, “Article 3 fully realizes the pri-
mary purpose of the establishment of the International Tribunal, that is,
not to leave unpunished any person guilty of any such serious violation
whatever the context within which it may have been committédien-

ce, it seems that a certain opinion is forming within the international
community that what is important is the violation of the laws and customs
of war, rather than the type of conflict in which they océtr.

156 Cfr. Statute of the International Criminal Tribunal for the former Yugoslavia. Annex to Se-
curity Council Resolution 827 (1993), 32 ILM 1203.

157 The Prosecutor v. Dusko Tadic, Appeals Chamber, Case nim. IT-94-AR72, Decision on the
Defence Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995 (hereinafter Tadic, Appeals
Chamber case), para. 83 and 84 respectively. But see separate opinion of Judge Abi-Saab in the sa
decision. As we can see the question is still open for discussion. See also The Prosecutor v. Dus}
Tadic, Trial Chamber, Case ndm. IT-94-1-T, Opinion and Judgment, 7 May 1997, para. 588, but se
criticism in Meron, Theodor, “Classification of Armed Conflict in the former Yugoslavia: Nicara-
gua’s fallout”,AJIL, vol. 92, nim. 2, 1998, pp. 236-242.

158 Ibidem,para. 91. Emphasis in original.

159 Ibidem, para. 92. Emphasis added. On the contrary see Judge Li’ separate opinion of the
same decision, para. 10-13.

160 Ibidem para. 78-79 and 96-9€fr. Andries, A.; David, E.et al, “Commentaire de la loi
du 16 juin 1993 Relative a la Répression des Infractions Graves au Droit International Humanitaire”,
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These grave breaches have been considered by some scholars as s
ject to individual criminal responsibilit§t and to universal jurisdictiof?
therefore, even external parties to the Conventions and neutral State
could prosecute war criminal® Nevertheless, the Appeals Chamber in
the Tadic case held in a peculiar worded paragraph:

Each of the four Geneva Conventions of 1949 contains a ‘greaeHhes’

provision, specifying particular breaches of the Convention for which the
High Contracting Parties have a duty to prosecute those responsible. In ot
her words, for these specific acts, the Conventions create universal mande

RDPC 74 Année, Novembre, nim. 11, 1994, p. 117#4. also commentary to article 20 War Crimes

of the Draft Code of Crimes against the Peace and Security of Mankind, in which the ILC held, “the
provisions of the present subparagraph [those regarding to grave breaches] should be understood
having the same meaning and scope of application as the corresponding provisions contained in tt
Conventions. This provision closely resembles the corresponding provision contained in the Statut
of the International Criminal Tribunal for the former Yugoslavia”, Report of the ILC on the work of
its forty-eighth session UN Doc. (A/51/10) 1996, p. 115. The question here is, should we apply the
same criteria for that article as the Appeals Chamber did in Tadic?

161 Sunga, Lyal S.Individual Respons,.op. cit, pp. 51-54. Graditzky, Thomas, “La responsa-
bilité pénale individuelle pour violation du droit international humanitaire applicable en situation de
conflit armé non international’RICR ndm. 829, Mars 1998, pp. 55-57. See also Tadic, Appeals
Chamber case, para. 134.

162 Randall, Kenneth Cop. cit, pp. 817-818. BassiourGherif, Crimes Against Hu..., op. cit.,
pp. 516-517. Higgins, Rosalyop. cit, p. 92. Bothe, Michael, “War Crimes in Non-international
Armed Conflict”, IYHR, vol. 24, 1994, p. 247. On the contrary Meron holds, “Violations of common
Article 3 of the Geneva Conventions, which concern internal wars, do not constitute grave breache
giving rise to universal criminal jurisdiction”. Meron, Theodor, “War Criminals in Yugoslavia and
the Development of International LawAJIL, vol. 88, nim. 3, 1994, p. 80. But in a more recent
article Meron holds, “In my view, any third state has the right, although probably no the duty, to
prosecute serious violations of the Geneva Conventions, including those of common Article 3, ever
when it has no special nexus with either the offender or the victim.” Meron, Theodor, “Is Internatio-
nal Law Moving towards Criminalization?dp. cit, p. 23. R6ling argues, “The Conventions do not
contain the principle of universality [of jurisdiction] but only the principle of extended protection”,
Réling, Bernard, V. A., “The Law of War and the National Jurisdiction since 1RGADI vol. Il
tome 100, 1960, p. 362. Reydams, Lap, cit, p. 25. It is interesting to point out that the Final
Report of 27 May 1994 of the Commission of Experts establish pursuant to Security Council resolu-
tion 780 (1992) holds, “...the only offences committed in internal armed conflict for which universal
jurisdiction exists are ‘crimes against humanity’ and genocide for which it applies irrespective of the
conflict's classification” (S/1994/674, p.13, para. 42.).

163 Cfr. Eichmann case, p. 38. Mcdougal, Myres S. and Feliciano, Florentiop.Rit, p. 719.

On the contrary professor Baxter argues, “It is in accordance with the principle of uitivénsa
dealing with war crimes and with the international interest in the suppression of such offences, from
which that jurisdiction is derived, that neutral States should not be in position to thwart the prosecu-
tion of violators of international law without themselves become chargeable with an abuse of right”.
Baxter, R., Richardop. cit, p. 392. In the same sense Réling says, “...neutrals do not have the obli-
gation to search for alleged war criminals, and that they do not have the obligation to try war crimi-
nals, in cases where extradition did not take place”. Roling, Bernard ¥pAcit, p. 362.
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tory criminal jurisdiction §ic) among contracting StatesThe international
armed conflict requirement was a necessary limitation on the grave brea
ches system in light of the intrusion on State sovereignty that such manda
tory (sic) universal jurisdiction represents. States parties to the 1949 Gene:
va Conventions did not want to give other States jurisdiction over serious
violations of humanitarian law committed in their internal armed conflict
-at least no the mandatorsid) jurisdiction involved in the grave breaches
systemt64

In our opinion the Chamber is referring to the aut dedere aut judicare
principle which is an alternative obligation contained as a provision in the
Geneva Conventions and therefore only binding among the contractin
States.

The obligation to apply the principle of aut dedere aut judicare resi-
des within the common redaction of the four Geneva Conventions which
reads as follows:

Each High Contracting Party shall be under the obligation to search for
persons alleged to have committed, or to have ordered to be committed
any of the grave breaches of the present as defined in the following Article
and shall bring such persons regardless of their nationality, before its owr
courts. It may also if it prefers, and in accordance with the provisions of its
own legislation, hand such persons over for trial to another High Contrac-
ting Party concerned, provided such High Contracting Party has made out
prime faciel6®

This excerpt is considered by some scholars as an example of class
international repressive cooperatfitfron the basis also of common Arti-
cle 1 of the Conventions, which requires that the Parties undertake to res
pect and to ensure respect of the Geneva Conve#tidisreover, com-

164 Tadic, Appeals Chamber case, para. 79-80. Underlined added.

165 Art. 49, Geneva |, art. 50 Geneva I, art. 129 Geneva lll, art. 146 Geneva |V, art. 85.1 and
86.1 Protocol I.

166 This cooperation should be also with the United Nations thus, Article 89 of Protocol | states,
“In situations of serious violations of the Conventions or of this Protocol, the High Contracting Par-
ties undertake to act, jointly or individually, in cooperation with the United Nations and in conform-
ity with the United Nations Charter.” See also Principles of International Co-operation in the Detec-
tion, Arrest, Extradition and Punishment of Persons Guilty of War Crimes and Crimes Against
Humanity, G.A. res. 3074 (XXVIII), 28 U.N. GAOR Supp. (30A) at 78, U.N. Doc. a/9030/Add.1 (1973).

167 This is not only a conventional obligation but an obligation derived from humanitarian prin-
ciples, the ICJ held, “The Court considers that there is an obligation on the United States Govern
ment, in the terms of Article 1 of the Geneva Conventions, to ‘respect’ the Conventions and even ‘tc
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mon Article 3 of the Geneva Conventions has already reached the statt
of a customary rul&?

4. Crimes Against Humanit§?

Crimes against humanity first come into being as a legal category in
1945 as the solution to the problem of penal qualificatioifhus, the
original definition of these crimes is to be found in Article 6. c) of the
Charter of the Nuremberg Tribunal:

Crimes against humanity: namely murder, extermination, enslavement, de
portation, and other inhuman acts committed against any civilian popula-
tion, before or during the war or persecutions on political, racial or reli-
gious grounds in execution of or in connections with any crime within the
jurisdiction of the Tribunal, whether or not in violation of the domestic law
of the country where perpetratedli.

The paragraph above establishes the requirements for these crime
first, they should be committed against a civilian population; and se-
condly, they should be committed in execution of, or in connection, with
any crime within the jurisdiction of the tribunal, that is, crimes against
peace and war crimé& These crimes no longer need to be connected to
any other crim&3 nor do they need to be committed in an armed conflict.
In its more recent codification of crimes against humanity the ILC adds

ensure respect’ for them ‘in all circumstances’, since such an obligation does not derive only from
the conventions themselves, but from the general principles of humanitarian law to which the Con-
ventions merely give specific expression” Case concerning the Military and Paramilitary Activities

in and Against Nicaragua (Nicaragua v. United States of America). ICJ Reports, 1986 (Merits),
para. 220.

168 “In the case of what are commonly referred to as ‘grave breaches’, this conventional law has
become customary law, though some of it may well have been conventional law before being writter
into the predecessors of the present Geneva Conventions”, Tadic, Trial Chamber case, para. 52.

169 Cfr. La Rosa, Anne-Mari@p. cit, pp. 17-26.

170 Grynfogel, Catherine, “Le Concept de Crime contre 'humanité; hier, aujourd’hui et de-
main”, RDPC,74 Année, janvier, nim. 1, 1994, p. 15.

171 “Charter of the International Military Tribunal”, iAgreement for the Prosecution and Pu-
nishment of the War Criminals of the European Ak@ndon Agreement), August 8, 1945, 58 Stat.
1544, E.A.S nim. 472, 82 UNTS 280.

172 Cfr. Judgment of the International Military Tribunal of Nuremberg, October 1, 1946. Reprin-
ted inAJIL, vol. 41, nim. 1, 1947, pp. 248-249.

173 These crimes have gained full independecfeeLa Rosa, Anne-Mariegp. cit, p. 21. See
also Tadic, Appeals Chamber case, para. 141.
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two conditionst’# the first is that “the act should be committed in a syste-

matic manner or on a large scale” and the second is that the act should |
“instigated or directed by a Government or by any organization or
group”. The reason for these two requirements is that the commission o
these kind of acts should not be done in a sporadic way or by isolate
individuals. Crimes against humanity are crimes of a massive or systeme
tic charactet/®> and they necessarily entail some sort of organization and
planning, usually the kind that can be undertaken or provided by a Go
vernment, although not necessarily limited to it. It is clearly also possible
for a group of private individuals to commit a crime against humafiity.

It seems important to note that Article 7 of the Rome Statute of the
ICC extends by far the scope of crimes against humanity to include,
among others: torture, rape, sexual slavery, enforced prostitution, force
pregnancy, enforced sterilization, or any other form of sexual violence of
comparable gravity, apartheid, etc. Moreover, the second part of this Arti-
cle provides definitions for several acts which have already been mentio
ned, for instance: extermination, attack directed against any civilian po-
pulation, torture, enslavement, &te.

Historically, crimes against humanity were created as a separate cate
gory from war crimes because war crimes, as juridically defined, did not
cover the acts perpetrated by the German Government against its own p
pulation the idea of war crimes at that moment, was that they were com

174 Article 18 “Crimes against humanity” of the Draft Code of Crimes against the Peace and
Security of Mankind reads as follows, “A crime against humanity means any of the following acts,
when committed in a systematic manner or on a large scale and instigated or directed by a Gover
ment or by any organization or group: a) murder; b) extermination; c) torture; d) enslavement; e)
persecution on political racial, religious or ethnic grounds; f) institutional discrimination on racial,
ethnic or religious grounds involving the violation of fundamental human rights and freedoms and
resulting in seriously disadvantaging a part of the population; g) arbitrary deportation or forcible
transfer of population; h) arbitrary imprisonment; i) forced disappearance of persons; j) rape, enfor-
ced prostitution and other forms of sexual abuse; k) other inhuman acts which severely damag
physical or mental integrity, health or human dignity, such as mutilation and severe bodily harm”,
Report of the ILC on the work of its forty-eighth session UN Doc. (A/51/10) 1996, pp. 93-94.

175 Cfr. La Rosa, Anne-Marigp. cit, pp. 22-23.

176 Cfr. Commentary to Article 18 Crimes against Humanity of the Draft Code of Crimes
against the Peace and Security of Mankind, Report of the ILC on the work of its forty-eighth session
UN Doc. (A/51/10) 1996, pp. 93-95. The Trial Chamber in the Tadic’s Opinion and Judgment case
held that: “the evolution in the law regarding crimes against humanity nhowadays considers that thes
crimes can also be committed by forces which, although not those of the legitimate government hav
the facto control over or are able to move freely within defined territory [that would include] terrorist
group or organizations”gp. cit, para. 654. See also Meron, Theodor, “War Crimes Law comes of
Age”, op. cit, p. 465.

177 Cfr. art. 7 of the Rome Statute of the ICC.
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mitted against the other belligerent population. This is the reason why
paragraph c) ends with, “whether or not in violation of the domestic law
of the country where perpetrated”.

“Other inhuman acts” could be understood, for example, acts of for-
ced expulsion of a civilian populatiéff and, as happened during the
Nazi regime, kidnapping of children for “ Germanizatidff’and more re-
cently, the so-called “ethnic cleansing®.

Crimes against humanity whenever and wherever they are committe
are violations of international la# and entail individual criminal res-
ponsibility 182 “There is no question that crimes against humanity form
part of customary international lavi?3

It is important to point out that war crimes and crimes against huma-
nity are considered as crimes not subject to statutory limité¥amsto
amnesty. According to all these elements these are also crimes subje
to universal jurisdictioA

Genocidéss

The international crime of genocide, as such, appears after WeW.II.
In 1946 the UN General Assembly adopted resolution 96(I) which emp-

178 Eichmann case, p. 248.

179 Ibidem p. 250.

180 Lerner, Natan, “Ethnic Cleansingl'YHR, vol. 24, 1994, pp. 103-117. Anne-Marie La Rosa
considers an extension of the notion of genocide to that of ethnic cleansing, in La Rosa, Anne-Marie
op. cit, p. 49.

181 Eichmann case, p. 40.

182 Sunga, Lyal S.Individual Res..., op. citp. 36.Cfr. also Eichmann case, p. 297. See also
Goldstone, Richard, “Prosecuting War Criminals”, David Davies Memorial Institute, Occasional Pa-
per nim. 10, August 1996, p. 2. See also Grynfogel, Cathepneijt, p. 51. Malekian, Farhadp.
cit., vol. |, pp. 281-282.

183 Tadic, Trial Chamber case, para. 76.

184 See Convention on the Non-Applicability of Statutory Limitations to War Crimes and Cri-
mes Against Humanity, G.A. res. 2391 (XXIlI), annex, 23 U.N. GAOR Supp. (nim. 18) at 40, U.N.
Doc A/7218 (1968). See also Grynfogel, Catherarecit, p. 23.

185 Brownlie, lan,op. cit, p. 305. Jennings, Robert and Watts, Artippenheim’s Internatio-
nal Law, op. cit, pp. 998-999. Schwarzenberger, Georgiernational Law and OrdetJK, Stevens
& Sons, 1971, p. 248. Barbier Christian, “La Répression des Crimes de Guerre et des Crimes contl
'humanité”, ARES Défense et Securifgris, vol. V, 1982, pp. 13-18. Meron, Theodor, “Is Interna-
tional Law Moving towards Criminalization?bp. cit, p. 29.

186 Cfr. Commentary to Article 17 Crime of Genocide of the Draft Code of Crimes against the
Peace and Security of Mankind, Report of the ILC on the work of its forty-eighth session UN Doc.
(A/51/10) 1996, pp. 85- 93. See also La Rosa, Anne-Mapisgit, pp. 46-49.

187 The term “genocide” was created by Lemkin see Lemkin, Raphaél, Axis Rule in Occupied
Europe, United States, Carnegie Endowment for International Peace, Division of International Law,
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hasized that genocide was a denial of the right to existence of entir
groups of human beings and that it was an international crime entailing
legal responsibility. Later, he international community decided to create
an international treaty to regulatét.

The Convention for the Prevention and Punishment of the Crime of
Genocidé® establishes that the crime of genocide is an international cri-
me that could be committed both in times of peace and war. It also state
that genocide is committed with the intention to destroy, in whole or in
part, a national, ethnical, racial or religious group by acts such as: a) ki
lling members of the group; b) causing serious bodily or mental harm tc
members of the group; c) deliberately inflicting on the group conditions
of life calculated to bring about its physical destruction in whole or in
part; d) imposing measures intended to prevent births within the group; e
forcibly transferring children of the group to another gré&dfhus, it is
a crime of special nature which the ICJ reaffirms in its Advisory Opinion
as follows:

The origins of the Convention show that it was the intention of the Uni-
ted Nations to condemn and punish genocide as ‘a crime under internatio
nal law’ involving a denial of the right of existence of entire human
groups, a denial which shocks the conscience of mankind and result ir
great losses to humanity, and which is contrary to moral law and to the
spirit and aims of the United Nations (Resolution 96 (l) of the General As-
sembly, December 11th, 1946). The first consequence arising from this

1944, p. 79. “The crime of genocide, ...as the prima illustration” of a crime against humanity attrac-
ting punishment, did not acquired the status of an international crime until after the Second WW,
Dissenting opinion Judge Brennan in Polyukhovich case, p. 60. The UK War Crimes Inquiry states,
“Genocide was not defined as an offence in international law until 1948. Any attempt to legislate to
provide for prosecutions with respect to acts of genocide allegedly committed during the Seconc
World War would be retrospective. For this reason we recommend that genocide be not included i
any legislation that may be presented to Parliament.” In Report of the War Crimes Iogugit;, p. 96.

188 Shaw, M. N., “Genocide and International Law”, in Yoram Dinstein and Mala Tabory
(edits.),International Law at the time of perplexity. Essays in honour of Shabtai Rod¢arigus
Nijhoff, The Netherlands, 1989, pp. 797-799.

189 Convention on the Prevention and Punishment of the Crime of Genocide, 78 U.N.T.S. 277
(hereinafter Genocide Convention).

190 Art. 1 and 2 of the Genocide Convention. Article 6 of the Rome Statute of the ICC has the
same redaction as Article 2 of the Genocide Convention. The ILC holds in its commentary to Article
17, Crime of Genocide, of the Draft Code of Crimes against the Peace and Security of Mankind, “It
is the membership of the individual in a particular group rather that the identity of the individual that is
the decisive criterion in determining the immediate victims of the crime of genocide”, Report of the
ILC on the work of its forty-eighth session UN Doc. (A/51/10) 1996, p. 88. The other element of
the crime is the intention of destroying a group.
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conception is that the principles underlying the Convention are principles
which are recognized by civilized nations as binding on States, even wit-
hout any conventional obligation. A second consequence is the universa
character both of the condemnation of genocide and of the cooperation re
quired ‘in order to liberate mankind from such an odious scourge’ (Pream-
ble of the Convention), The Genocide Convention was ...by the contracting
parties to be definitely in scop&t

From this passage we can conclude that the characteristics of the cr
me of genocide which make it subject to universal jurisdiction are: a) it is
a crime under international law; b) the perpetrator(s) should be acting
with the intent to destroy, in whole or in part, a national, ethnical, racial
or religious group, as such; c) it shocks the conscience of mankind; d) i
is contrary to the spirit and aims of the United Nations; e) the principles
of the Convention are binding even to non party States and; f) it has
universal character. It is also well established that genocide entails indivi
dual criminal responsibility??

Regarding the exercise of jurisdiction in relation to genocide, it is im-
portant to point out that Article 6 of the Genocide Convention does not es:
tablish a universal jurisdiction for the punishment of the criminals. On the
contrary, the Article states that any person charged with any of the acts en
merated in the Convention should be tried by a competent tribunal in the
State in which the crime was committed or by an international tribunal. In
our opinion the provision of these two possibilities does not, in essence, g
against the application of universal jurisdiction. If the nature of the crime of
genocide would have been limited to the provision of Article 6 the very ob-
ject of the Convention —which is to prevent and punish genocide crimi-
nals— would have faile®¥® Also the evolution of humanitarian law over the
last fifty years must be taken into account as it has been shown that partict
larly for this crime, the universal jurisdiction principle is applicabteGe-

191 Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide
ICJ Reports, 1951 (Advisory Opinion), p. 23.

192 Cfr. Sunga, Lyal S.ndividual Respon..op. cit.,pp. 65-73. Malekian, Farhadp. cit, vol.

I, pp. 315-316.

193 Cfr. O'Connell, Daniel Patrickop. cit.,p. 746.

194 As the Israel's District Court states, “there is nothing... to lead to deduce any rule against the
principle of universality of jurisdiction with respect to the crime in question [genocide]”, Eichmann
case, p. 39. See also, Stern, Brigitte, op. cit., p. 286. Randall, Kennetip, Cit, pp. 834-835. R.
Higgins is of the opinion that the Genocide Convention provides for a “potential universal jurisdic-
tion”, in Higgins, Rosalynop. cit, p. 96. Emphasis in original. Of course, in the absence of an inter-
national tribunal each State has the right to exercise universal jurisdiction.



THE UNIVERSAL JURISDICTION PRINCIPLE 59

nocide has been considered as subject to universal jurisdiction by way o
customary international law®

Finally, we must point out the importance of the ICTFY which, at the
moment of affirming the precedence of the International Tribunal over
municipal courts, corroborates the evolution and the nature of the seriou
violations of International Humanitarian Law (war crimes —grave brea-
ches of the Geneva Conventions of 1949, violations of the customs o
war— genocide, crimes against humanity). The Trial Chamber held the
following:

...the crimes which the International Tribunal has been called upon to try
are not crimes of a purely domestic nature. They are really crimes which
are universal in nature, well recognized in international law as serious brea:
ches of international humanitarian law, and transcending the interest of any
State. The Trial Chamber agree that in such circumstances, the sovereig
rights of States cannot and should not taleegulence over the right of the
international community to act appropriately as they affect the whole of
mankind and shock the conscience of all nations of the world. There can
therefore be no objection to an international tribunal properly constituted
trying these crimes on behalf of the international commuffity.

In our opinion these are the most common criffies which there is
a general consensus concerning the applicability of universal jurisdiction
“Beyond this, there is controversy as to what other offences allow univer-
sal jurisdiction” 198

5. Other Crimes

To try to apply the principle of universal jurisdiction to crimes other
than those already analyzed seems to be, at the present state of internatio
law, a dubious endeavor as both doctrine and State practice are divide
Most of the international crimes are considered as such by conventional law

195 Meron, Theodor, “Is International Law Moving towards Criminalizatiord, cit, p. 29.
Shaw affirms that nowadays genocide constitutes a principle of jus cage®haw, M. N., “Geno-
cide and International Law'ap. cit, p. 800.

196 Tadic, Trial Chamber case, para. 42. See also commentaries on Lattanzi, Flavia, “La prima-
zia del tribunale Pénale internazionale per la ex-yugoslavia sulle giurisdizioni int&Dég”"Italy,
vol. LXXIX, fasc. 3, 1996, p. 606.

197 *“The fact that only four crimes are currently included in the former category —piracy, slave
trading, genocide and war crimes— suggests that the widespread consensus required to classify an.
in this way is difficult to achieve”, in Kobrick, Eric Sp. cit, p. 1529.

198 Higgins, Rosalynop. cit, p. 95.
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therefore, the obligation to punish them remains ontsr se.Hence, it is
difficult to see that such obligations are binding on non-party Staigsus,
for instance, Bowett holds, “It would, indeed, be surprising if hijacking were
truly a case of universal jurisdiction, for many States have declined to treat |
as a crime, or to adhere to the ICAO Convention; it thus lacks the endorse
ment of universal consent which one would expect to find in a crime for
which international public policy concedes universal jurisdicti8fit is in-
teresting to point out that when Bowett refers to that “lack of endorsement o
universal consent” he seems to be referring to the idea of a double opinic
juris criteria, thus confirming the importance of this element.

Nevertheless, some scholars are of the opinion that terr&isin;
craft piracy —hijacking—2°? and hostage takiff “are condemned by

199 Randall, Kenneth, Gp. cit.,p. 824.

200 Bowett, Derek Williampp. cit, p. 13.

201 “Le probleme des compétences juridictionnelles en matiere de terrorisme est 'un des plus diffi-
ciles auquel le droit pénal international ait du faire face”, Guillaume, Gilbert, “Terrorisme et Droit Pénal
International” ,op. cit, 1989, p. 338Cfr. Wegner, Adam, “Extraterritorial Jurisdiction under Internatio-
nal Law: the Yunis Decision as a Model for the prosecution of Terrorists in USA Cout®' limt’l B,
vol. 22, nim. 2, 1991, pp. 409-440. Blakesley, Christopher, “Jurisdictional Issues and Conflicts of Juris-
diction”, in Bassiouni, Cherif M..egal Responses to International Terrorism. U.S. Procedural Aspects
The Netherlands, Martinus Nijhoff Publishers, 1988, p. 141. In Goldie’s opinion it is possible to make a
comparison between piracy and terrorigim Goldie, L. Frederick E., “Terrorism, Piracy and the Nyon
Agreements”, in Yoram Dinstein (editdnfernational Law at the time of perplexity. Essays in honour of
Shabtai Rosenndhe Netherlands, Martinus Nijhoff, 1989, pp. 225-247. The treaties more important are:
International Convention against the Taking of Hostages, of 1979, reprinited it456 (1979); Con-
vention in the Repression and Punishment of Crimes against Internationally Protected Persons, Includir
Diplomatic Agents of 1973, 1035 UNTS 167.

202 Cfr. The comparative analysis between classic piracy and aircraft piracy in Touret, Corinne,
op. cit, pp. 57-70 and 163-181. But see La Rosa, Anne-Mapissit, pp. 88-89. On the contrary see
Malekian, Farhadop. cit, vol. |, pp. 542-543. 1963 Tokyo Convention on Offences and Certain other
Acts Committed on Board Aircraft, 704 UNTS 219, 1970 Hague Convention for the Suppression of
Unlawful Seizure of Aircraft of 1970, 860 UNTS 105; 1971 Montreal Convention for the Suppres-
sion of Unlawful Acts against the Safety of Civil Aviation of 1971; 974 UNTS 177. Professor Gui-
llaume holds: “Le développement de la lutte contre le terrorisme va cependant entrainer la mise st
pied d’'un nouveau dispositif en ce qui le concerne, celui de la compétence universelle obligatoire
mais subsidiaire”, Guillaume, Gilbert, “Terrorisme et Droit Pénal Internatiomgd’ cit, p. 350.
Douglas, Joyner Nancyerial Hijacking as an International CriméJnited States, Oceana, 1974,
pp. 182-190. See commentaries to the Conventions in Guillaume, Gilbert and Levasseur, George:
Terrorisme internationalFrance, Editions A. Pedone, 1977, pp. 25-100. Cheng, Bin, “Aviation Cri-
minal Jurisdiction and Terrorism: The Hague Extradition/Prosecution Formula and Attacks at Air-
ports”, in Cheng, Bin and Brown, E. D. (editCpntemporary Problems of International Law Es-
says in Honour of George Schwarzenberger on his Eightieth Birthi&yStevens & Sons Limited,

1988, pp. 25-33. See also Restatement of the Law Third, 404, in American Law InRiistite-
ment of the Law Thirdyp. cit, pp. 254-257.

203 Malekian, Farhadpp. cit, vol. II, pp. 1-20. Among the documents which establish this crime
are the 1977 European Convention on the Suppression of Terrorism and the 1979 International Cot
vention against the Taking of Hostages UN Doc. A/34/46.
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the world community and subject to prosecution under the universal prin-
ciple [of jurisdiction]” 2°4 This would probably include torturés

The practice regarding these crimes is not homogenous, thus for ins
tance, the Court of Appeal of Sri Lanka has held that although the unlaw
ful control or seizing of an aircraft “is not an international crime as in the
case of genocide, there was an obligation in the part of Sri Lanka as
contracting party to make such an act a crime according to ouPtaw”.

Some scholars argue that universal jurisdiction applies to crimes
which are part of international agreements by the mere fact that within
such treaties the principle of aut dedere aut judicare is contemfSfated.
For others, such crimes represent simply the possibility of being subjec
to universal jurisdictior®

It is important to note that some of these crimes were included in Ar-
ticle 20 (e) —those called treaty crimes— in the Annex of the Draft Sta-
tute for an International Criminal Couff. This Article establishes the
crimes that are within the jurisdiction of the Court. The fact that such cri-
mes are included in the Annex does not necessarily mean, that they a
ipso iure subject to universal jurisdiction. However, it is possible that in
the future those crimes, or some of them, could be considered subject f
that jurisdiction. Nevertheless, the current Statute of the ICC does not in
clude such crimes.

204 Yunis, District Court case, pp. 348-349. See also Sucharitkul, Sommongt, pp.141-181.
But see Shaw, M. Nap. cit, pp. 414-417.

205 Meron holds, “Universal jurisdiction has been thus recognized with regard to such crimes as
attacks on the safety of civil aviation and maritime navigation, and also in case of... torture under the
1984 United Nations Convention”, Meron, Theodor, “Is International Law Moving towards Crimina-
lization?”, op. cit, p. 22. Sunga holds that, “it seems that individual responsibility for torture would
probably become part of the emerging rule for two reasons: first the categories of ‘war crimes’, ‘crimes
against humanity’ and ‘grave breaches’ already provide for individual responsibility for torture... and
second, the entry into force of the UN Torture Convention signals an important step by ...estab.
lishing individual responsibility for torture inepce time”. Sunga, Lyal Sndividual Respon.. op.
cit.,, p. 160. See also infra commentaries regarding the Filartiga case.

206 Ekanayake v. Attorney GenerdlR, vol. 87, 1992, p. 301. Emphasis added. But see infra
United States’ practice.

207 See Kobrick, Eric Sgp. cit, pp. 1521 and 1536. Randall, Kennethdp., cit, p. 819. Fried-
lander, Robert A., “The Crime of Hijacking”, in Bassiouni, Cherif (datgrnational Criminal Law
vol. |, Crimes, United States, Transnational Publishers, Inc., 1986, pp. 456-460.

208 See commentary in Randall, Kenneth,0p. cit, pp. 826-827. Brownlie even add traffic of

narcotics in Brownlie, lanpp. cit, p. 305. Buergenthal, Thomas and Maier, Haroldof.,cit, p.
173. Jennings, Robert and Watts, ArtiDppenheim’s International Lawp. cit, p. 470. Guillaume,
Gilbert, “La compétence universelle formes anciennes et nouvedipstit, p. 36. Sorensen, Max,
op. cit, pp. 365-366.

209 Cfr. Draft Statute for an International Criminal Cowp, cit.
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IV. IMPLEMENTATION OF THE UNIVERSAL JURISDICTION PRINCIPLE

In this part, emphasis is placed on State practice which deals with the
universal jurisdiction principle either in an implicit or in an explicit way.
The analysis above has already considered the theory behind universal ji
risdiction, here, however, the stress is placed on an analysis of the mo
relevant cases or legislation of States currently available on this subject.

1. Australia

In 1991 Polyukhovich, —a man who had not been an Australian citi-
zen during W.W.Il— was tried in Australia for war crimes he was alleged
committed during W.W.II. In this case the High Court of Australia did
not base its jurisdiction upon the principle of universality, the analysis of
the principle by some judges is nevertheless, very useful for the preser
research.

Polyukhovich —who became an Australian citizen after W.W.Il—,
was charged with war crimes committed while serving in the German
Army in Ukraine between 1942 and 1943. The charges were brought un
der the War Crimes Act of 1945, as amended in 1988, which provided fol
the trial and punishment of persons who had committed serious crimes i
Europe during W.W.1I and who had entered Australia and become Aus-
tralian citizens or residents after 194%The issue was whether Section 9 of
the Act was valid, even if it involved a retroactive application of the criminal
legislation. The plaintiff challenged the constitutionality of the Act, arguing
it could not be applied retroactively.

The High Court decided that the Act was vald.

Justice Toohey, as part of the majority, held that although in his opinion
there was no rule of international law requiring States to search out and pt
nish war criminals, the scope of the Act was in conformity with what inter-

210 Simpson holds that “the Australian War Crimes legislation under which Polyukhovich was
tried, was enacted as an exercise of universal jurisdiction... However, the legislation included tempo
ral limitations in order that it not be universal in its application”. Simpson, Gerry, “War Crimes: A
critical Introduction”, in Timothy L. H. McCormack and Gerry J. Simpson (ediéchieving the
Promise of Nuremberg: A New International Criminal Law Regime in the Law of War Crimes, Natio-
nal and International Approacheshe Netherlands, Kluwer Law, 1997, p. 9.

211 It is important to point out that the decision of the Court reproducédRnis not a single
judgment but a group of individual opinions of all the judges. Thus, the citation of the decision of a
judge should be read in relation as being part of the majority or dissenting op@ifiori3olyukho-
vich case, pp. 1-168.
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national law defines as war crimes and crimes against humanity and the
refore, it could be considered as an exercise of universal jurisci&tion.
In his dissenting opinion Justice Brennan held that,

...a law which vested in an Australian Court a jurisdiction recognized by
international law as an universal jurisdiction is a law with respect to Aus-
tralia’s external affairs. Australia’s international responsibility would be in-
complete if it were unable to exercise a jurisdiction to try and punish offen-
ders against the law of nations whose crimes are such that their subjectio
to universal jurisdiction is conducive to international peace and order... The
universal jurisdiction to try war criminals is a jurisdiction to try those alle-
ged to have committed war crimes as defined by internationgtaw.

Nevertheless, Brennan J. concluded that, in this particular case, th
Act did not confer a universal jurisdiction over war crimes because the Act’s
definition of war crimes did not correspond with the definition of such
crimes in international lag**

2.Belgium

In 1993 Belgium enacted the Loi relative a la répression des infrac-
tions graves aux Conventions Internationales de Genéve du 12 aodt 19¢
et aux Protocoles | et Il du 8 juin 1977, additionnels a ces Conveftions
(hereinafter 1993 Repression of Grave Breaches Law). This legislatior
provides a uniqgue model of complete and specific incrimination for viola-
tions of humanitarian la#t® The relevant provision for the present analy-
sis is Article 7 which states,

Les juridictions belges sont compétentes pour connaitre des infractions pré
vues a la présente loi indepéndamment du lieu ou celles-ci auront été con
mises. Pour les infractions commises a I'étranger par un Belge contre ur
étranger, la plainte de I'étranger ou de sa famille ou I'avis officiel de I'au-
torité du pays ou l'infraction a été commises n’est pas requis.

212 Cfr. Polyukhovich case, pp. 130-137.

213 Dissenting opinion of Judge Brennan in Polyukhovich case, pp. 39 and 42, respectively.

214 lbidem pp. 60-64.

215 Moniteur Belge. Law of 16 June 1993. For a complete genesis and analysis of the law see
Andries, A.; David, E.et al,, op. cit, pp. 1114-1184.

216 lbidem p. 1117.
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This article establishes the principle of universal jurisdiction. The
provision asserts that the Belgian authorities may punish any person wh
has committed any breach of the present law in Belgium or abroad re
gardless of the nationality of the criminal or of the victim, whether the
crime is committed in an international or in a non-international con-
flict.2Y” The provisions are also applicable whether Belgium is a party to
the conflict or not!® Moreover, the Belgian jurisdiction is competent
even when the alleged criminal is not present in Belgidrt.is impor-
tant to point out that these conclusions are not inferred from the wording
of the law, but are clearly apparent in the discussions on the legislatiol
which took place in the Belgian Senéte.

It is interesting to note that the commentaries on the law state tha
universal jurisdiction is based on the provisions of the four Geneva Con:
ventions and of Protocol | that establish the aut dedere aut judicare princ
ple??* which is, as it has been argued here, a misunderstanding of the b:
sis of universal jurisdiction. At the same time, the Belgian commentary
suggests that the universal jurisdiction of article 7 extends the field of ap:
plication of the active and passive personal jurisdiégon.

The 1993 Repression of Grave Breaches®awas first applied in
the case of four Rwandan citizens who were charged in 1995 with having
committed war crimes in Rwanda against the Rwandan people. Interes
tingly, the victims who filed the criminal complaints not only filed it
against persons who were in Belgium at that time, but also against pel

217 ltis interesting to point out that that this law contemplates the application of grave breaches
to non international armed conflicts. The commentators to the law hold, “la loi belge va plus loin que
ces textes internationaux, dans la mesure ou elle est applicable, non seulement aux infractions cor
mises dans le cadre d'un conflit international, mais également dans un conflit non international... Le
guestion se pose des lors si une compétence universelle qui va au-dela des exigences posées par le
international humanitaire peut se justifier”. Then, following the reasoning of the PCIJ in the Lotus
case the commentators hold that because there is no rule of international law prohibiting the applice
tion of jurisdiction regarding grave breaches to non international conflict, Belgium canGfo. it.
Andries, A.; David, E.et al, op. cit, p. 1174. See also David, Erierincipes de Droit des Conflits
Armésp. cit, pp. 646, 648-649.

218 Cfr. also articles 1 and 9 of the same law.

219 Cfr. David, Eric, “La Loi Belge sur les Crimes de Guerr&BDI, vol. XXVIII, nim. 2,

1995, p. 677.

220 lbidem,pp. 668-680.

221 Andries, A.; David, E.op. cit, p. 1171.

222 lbidem,pp. 1117-1119.

223 Kamminga, Menno T., “Universal Jurisdiction in respect of Gross Human Rights Offences:
Putting the principle into Practice”, Mensenrechten en Beleid, forthcomming, p. 488. See commenta:
ries Reydams, Lu@p. cit, p. 37.
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sons who were not present in Belgium. They, in fact, made requests to th
Belgian Government for international warrants to be issue for the arres
of those alleged war criminals not present in Belgium. The juge d'instruc-
tion sent five rogatory letters to Rwanda, Ghana and Togo, ordered thi
arrest of the four persons in Belgium, and issued three international arre:
warrantg?4 In the opinion of some writers this constitutes “the widest
possible interpretation and application of the universal principle and
might very well be unique in international la&?.

On January 11, 1996 however, the International Criminal Tribunal
for Rwanda made a request to Belgium for the deferral of three of the
suspectsd?t as well as for the forwarding of the results of its investiga-
tions and a copy of the records of its national caétts the end, only
one of the suspects was tried in Belgium under the Law of 2993.

3.Denmark

On November 25, 1994, the High Court of Denmark held that Refik
Saric had committed war crimes during July and August 1993 in the
Croat detention camp of Dretelj in Boshia-Herzegovina and he was sen
tenced for these crimé%® Refik Saric was in Denmark as a refugee when
he was identified by other asylum seekers as an alleged war criffiinal.

The legal foundations of the Court’s decision were Articles 245-246
of the Danish Penal Code and Articles 129 and 130 of the Il Geneve
Convention and Articles 146-147 of the IV Geneva Converition.

224 Cfr. Reydams, Luogp. cit, p. 37.

225 Idem.

226 The suspects were ElieNdayambaje, Alphonse Higaniro and Joseph Kanyabashi. In fact the
latter has already present a defence motion on jurisdiction which was refgfectdthe Prosecutor v.
Kanyabashi, Trial Chamber 2, Case nim. ICTR-96-15-T, Decision on the Defence Motion on Juris-
diction, June 18, 1997.

227 Cfr. Reydams, Luogp. cit, p. 38.

228 Cour d’appel de Bruxelles, chambre de mise en accusation, arrét du 17 mai 1995 en |'affaire
V. Nt; Cour de Cassation, deuxiéme chambre, F., arrét du 31 mai 1995 (méme affaire); Tribunal de
premiéere instance de I'arrondissement de Bruxelles, chambre du Conseil, ordonnance du 22 juille
1996 (méme affaire), in Graditzky, Thomas, cit, p. 47, fn. 66.

229 Cfr. The Prosecution v. Refik Saric, Eastern Division of the Danish High Court. Abstract of
the sentence translated. Document available from the ICRC.

230 Kamminga, Menno Tgop. cit, p. 488.

231 Cfr. Maison, Rafaéllepp. cit, pp. 261-262. Holdgaard holds that Art. 8 para. 1 sections 5
and 6 of the Danish Penal Code provide for jurisdiction in cases of violations of human rights and
humanitarian law regardless of the place where the crime was committed as well as of the natione
lity of the perpetrator. The act must be either be covered by an international convention to which
Denmark has the duty to carry out legal proceedings or in the event thattiextraicthe criminal is
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The High Court sentenced Saric to eight years’ imprisonment and
“permanent extradited” (sic) from Denmark. The light sentence given to
the offender has been widely criticiz&d.

It was argued that Danish Law authorizes, according to the Genev:
Conventions, the Judge to declare himself competent on the basis of tf
“exceptional principle of universal jurisdictior?®3

4. France

Recent modifications to the Code Pénal and Code de Procedure Pén
le allow the French courts to exercise jurisdiction in cases of certain inter-
national crimes$34 however, the practice in this domain remains inconclu-
sive. For instance, in 1993 a group of citizens from Bosnia presented :
civil claim before the French courts on the grounds of torture, war crimes
crimes against humanity and genocide. They held that had been victims c

refused by the Danish Minister of Justice under certain condititinsHoldgaard, Bukh Marianne,
“Prosecution before Danish Courts of Foreigners Suspected of Serious Violations of Human Rights
or Humanitarian Law” ERPL, vol. 6, nim. 2, 1994, pp. 339-350.

232 The High Court documented at least 24 cases in which Refik Saric committed violations of
the laws and customs of war.

233 Cfr. Maison, Rafaéllepp. cit, p. 262.

234 Cfr. Articles 222 (222-18 to 222-19) of the Penal Code and Articles 689 (689-1 to 689-2) of
the Penal Code of Procedure. In particular the Articles of the Penal Code of Procedure provide: Art
689 “Les auteurs ou complices d’infractions commises hors du territoire de la République peuven
étre poursuivis et jugés par les juridictions francaises soit lorsque, conformément aux dispositions d
livre 1er du code pénal ou d'un autre texte legislatif, la loi francaise est applicable, soit lorsqu’une
convention internationale donne compétence aux juridictions frangaises pour connaitre de linfrac:
tion.” Art. 689-1. “En application des conventions internationales visées aux articles suivants peu
étre poursuivie et jugée par les juridictions francaises, si elle se trouve en France, toute personne @
s’est rendue coupable hors du territoire de la République de I'une des infractions énumérées par ¢
articles. Les dispositions du présent article sont applicables a la tentative de ces infractions chaqt
fois que celle-ci est punisable.” Article 689-2 provides specifically for the application of the Conven-
tion against Torture (Convention against Torture and other Inhuman or Degrading Treatment or Pu
nishment, GA Res. 39/46, annex, 39 UN GAOR Supp. nim. 51 at 197, UN Doc. A/39/51). Neverthe-
less, some scholars have a particular position regarding the application of universal jurisdiction in
France for instance, Patrick Daillier holds, “le droit interne frangais —code pénal et code de procédu
re pénale— ne permet pas de reconnaitre aux juridictions francaises une compétence ‘universell
face aux ‘crimes internationaux’, but later the same scholar holds, in contradistinction”. “Certes, la
ratification de la Convention contre la torture de 1984 par la France et les dispositions des article
689-2 et puis 689 1&2 du Code de procédure penale permettent d’exercer cette compétence univers
lle pour certains crimes” Daillier, Patrick, “La répression pénale en France des ‘crimes de guerre e
des crimes contre 'humanité’ en ex-Yugoslavie”, in Lattanzi, Flavia et Sciso, Edahdribunale
Penali Internazionali ad-hoa una Corte Permanenttaly, Editoriale Scientifica, 1996, pp. 225 and
229 respectively.
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crimes committed by Serbian forces during the occupation of the city of
Kozarac and environs.

Clearly, this could be considered a case for the application of univer-
sal jurisdiction because the delicta juris gentium were committed outside
French territory and neither the victims nor the criminals were French.
Nevertheless, the French courts considered that they were not competen

On May 6, 1994 the magistrat instructeur pronounced an ordonnanc
of incompétence partielle, but accepted la constitution de partie civile.
The magistrat considered that he was not competent on the grounds of
Convention on the non-applicability of Statutory Limitations to War Cri-
mes and Crimes against Humanity of 1968, the Convention on the Prever
tion and Punishment of the Crime of Genocide, 1948, and the Charter o
the IMT, 1945, but declared himself to be competent on the grounds of th
1949 Geneva Conventions and the Convention against Torture. The re
asons for which the magistrat did not accept these conventions were as fi
llows: The Convention on the non-applicability of Statutory Limitations to
War Crimes and Crimes against Humanity has not been ratified by France
the Convention on the Prevention and Punishment of the Crime of Genao
cide, 1948, does not establish any rule of universal competence; and fi
nally, the Charter of the IMT, 1945, is limited to the acts committed du-
ring W.W.II by the Axis nations.

The Procureur de la République of Paris appealed the decision hol
ding that the magistrat should have declared himself to be without juris-
diction at all.

The civil parties argued that the crimes being discussed were, accor
ding to general principles of law, recognized by the nations as subject tc
universal jurisdiction and held that that was the sense of the GA Resolu
tion 3074 on Principles of International Co-operation in the Detection,
Arrest, Extradition and Punishment of Persons Guilty of War Crimes and
Crimes Against Humanity of 1973.

On November 24, 1994 la Cour d’Appel initially, reaffirmed the de-
cision of themagistrat instructeuthat it was not competent according
to the three conventions already mentioned above. Secondly, it rejecte
the application of the GA Resolution 3074 because, according to the
Court, it did not have a binding character and did not contain any rule of
universal jurisdiction. Thirdly, it rejected the argument that French
Tribunals are competent due to the application of the Convention agains
Torture. The Appeals Court held that, according to Article 689Qouole
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de ProcédureFrench Tribunals are competent only if the criminal is on
French territory, and due to the fact that there was no evidence of the pre
sence of the alleged criminals it was not possible to exercise jurisdic:
tion.2%5 Finally, the Court rejected the application of the Geneva Conven-
tions, arguing that,

la rédaction de ces textes permet de déduire que les obligations [of sea
ching and trying the criminaF ne pésent que sur les Etats parties et qu’-
elles ne sont pas directement applicables en droit interne. Ces disposition
revétent un caractére trop général pour créer directemente des regles ¢
compétence extraterritoriale de maniére détaillée et précise... Il s’ensui
gu’en I'absence d'effet direct des dispositions précitées des quatre Conver
tions de Genéve et a défaut d’'un texte de droit interne, les juridictions fran-
gaises sont incompétentes pour connaitre des infractiones prévues par
quatre Conventions de Genéve lorsqu’elles sont commises a I'étranger, pe
des auteurs étrangers, sur des victimes étrangféres.

The argument asserting the lack of internal legislation for implemen-
ting the Geneva Conventions in France appears to be an overly narro
interpretatior?3® There was not any consideration of the customary status
of such crimes. Nevertheless, it is important to highlight that the Court

235 This rule was also applied in the case MC Ruby, “... I'article 689-2 du Code de procédure
pénale... donne compétence a la juridiction frangaise pour poursuivre et juger, s'il est trouvé en Frar
ce, quiconque, hors du territoire de la République, s'est rendu coupable de faits qualifiés crime ol
délit qui constituent des tortures et autres peines ou traitements cruels inhumains ou dégradants
sens de l'article 1er. De la Convention de New York du 10 décembre 1Q84.Koering-Joulin,
Renée, “L’affaire du MCRuby et la compétence internationale des juridictions répressives francai-
ses”, inProcédure Pénale, Droit Pénal International, Entraide Pénal, Etudes en I'honneur de Domi-
nique PoncetSuisse, Librairie de I'Université, 1997, p. 154. The fact that Art. 689 establishes a
requirement sine quanon of the presence of the criminal in French territory does not exclude the obli
gation according also to the Geneva Conventions, of searching otherwise as Lattanzi holds “Ma pel
ché siano trovati € necessario che siano cercati!”, in Lattanzi, Flavia, “La competenza delle giurisdi-
zioni di stati ‘terzi’ a ricercare e processare i responsabili dei crimini nell'ex-lugoslavia e nel
Ruanda”,RDI, Italy, vol. LXXVIII, fasc. 3, 1995, p. 712, fn. 8. Maison holds that the obligation of
research is not of the judiciary power but the executive, Maison, Rafaglleit, p. 266.

236 Art. 49, Geneva |, art. 50 Geneva Il, Art. 129 Geneva lll, art.146 Geneva IV, art. 85.1 and
86.1 Protocaol I.

237 Cfr. Javoret al v. X, Cour d’Appel de Paris, November 24, 1994. ReprinteRDi Italy,
vol. LXXVIII, fasc. 3., 1995, p. 829. Patrick Daillier holds, “ces dispositions [Article 689 du Code de
Procédure Pénale] revétent un caractére trop général pour créer directement des regles de compéte
extraterritoriale en matiére pénale, lesquelles doivent nécessairement étre rédigées de maniere déf
liée et précise”, in Daillier, Patriclkop. cit, p. 229, fn. 28.

238 Cfr. Stern, Brigittepp. cit, pp. 290-294. See also commentaries regarding the case of Rwan-
dan/French citizens in Franddem pp. 294-296. See also commentaries regarding the interpretation
of the Geneva Conventions in Maison, Rafa&fe,cit, pp. 271-273.
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left the door open for the application of universal jurisdiction in the futu-
re, once the necessary legislation has been enacted for the implementati
of the Geneva Conventions.

5.Germany

On May 23, 1997 the Supreme Court of Bavaria (Munich) sentencec
the former Yugoslav citizen Djajic, to five years imprisonment for abet-
ting murder in fourteen cases and attempted murder in anothe‘case.
Although Djajic is not the first person arrested in Germany for crimes
committed in the former Yugoslavia; (probably the best known case is
that of Tadic who before the first hearing in German courts was transfe:
rred to the ICTFY), he is the first person to have been convicted by &
German tribunal.

On June 22, 1992, after the death of ten Serbian soldiers in an attac
on a minibus near the village of Trnovaca in Bosnia Herzegovina, the
Serbian command in the region decided, in retaliation, to kill fifteen Mus-
lim men from the village.

Djajic was among the group of soldiers who took the fifteen Muslims
prisoner. The Serbians lined the Muslims up on the edge of a bridge ove
a river. One soldier shot dead the first Muslim and encouraged the other
to do the same. All the Muslims were killed except one who jumped into
the river and appeared at the trial as the main witness for the prosecution

There was no evidence that Djajic himself killed any of the Muslims
but his participation appeared from the facts to amount to abetting the
murder. There was no indictment for genocide, due to the fact that the de
fendant lacked the necessary means rea for the commission of the crime.

The jurisdictional basis for the action of the German court was Article
6.9, “conduct outside Germany affecting internationally protected inte-
rests”, of the Penal Code which states, “Regardless of the law of the plac
of commission, the German criminal law is also applicable to the follow-
ing acts committed outside of Germany:... 9. Acts committed abroad
which are made punishable by the terms of an international treaty bindin
on the Federal Republic of Germar#®.

239 Public Prosecutor v. Djajic, nim. 20/96. Supreme Court of Bavaria, May 23, 1997. Abstract
of the sentence translated. Document available from the ICRC.
240 The Penal Code of the Federal Republic of Germapyeit.
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This article has been considered by some scholars as containing th
principle of universal jurisdictioff! The international treaties on which
the Court based its jurisdiction were the Fourth Geneva Convention o
1949 and the First Additional Protocol. The court held that Germany’'s
duty to prosecute was contained in Articles 146 and 147 of the Fourtt
Geneva Convention that is, the grave breaches section.

In Safferling’s opinion, the court concluded that the “aim of prosecu-
tion was seen as international in nature. The international community is
attempting to deter crimes against civilians during armed conftet”.

In a different case the Higher Court of Dusseldorf found Jorgic, a
Bosnian Serb guilty of the crime of genocfdelt is interesting to note
that in conjunction to genocide he was found guilty of murder in three of
the eleven cases and in the eight other cases of having inflicted bodil:
harm, deprivation of liberty “with the intention to destroy the members of
the group”?** Despite the common denominator of genocide in the ele-
ven cases, the Court ruled that “the eleven cases should be considered
separated cases, as all of them implied separate determinations of inte
tion and could be clearly distinguished from one anotférJorgic was
sentenced to life imprisonment.

The jurisdictional basis for the Court of Dusseldorf is the same as in
the case of Djajic. The Court applied besides Article 6.1 of the Germar
Penal Code which includes the crime of genocide, the Genocide Conver
tion and Article 9.1 of the Statute of the ICTP¥.The German Court
concluded that “no prohibition to prosecute is to be derived from interna-
tional law” 247

These two cases provide good examples of the application of the prin
ciple of universal jurisdiction. However, it must be said that in the case of
Jorgic he had his residence in Germany until 1992 and he was still registe
red at Bochum when he was arrested. In the case of Djajic no link existe
with Germany besides the fact that he was within German territory at the

241 Safferling, Christoph J. Mgp. cit, pp. 529-530.

242 lbidem p. 532.

243 Public Prosecutor v. Jorgic, nim. 26/96. Higher Regional Court of Dusseldorf, September
26, 1997. Abstract of the sentence translated. Document available from the ICRC.

244 ldem.

245 ldem.

246 Article 9 establishes concurrent jurisdiction for the ICTFY and national courts to prosecute
persons for serious violations committed in the territory of the former Yugostgviait.

247 Public Prosecutor v. Jorgiop. cit.
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moment of his arrest, this being, the condition for the exercise of this ex-
ceptional jurisdiction.

6. Israel

The leading case is the well known Attorney-General of the Govern-
ment of Israel v. Adolf Eichmari4® This case represents a very interes-
ting piece of study but weilfocus only on the relevant issues dealing
with the subject matter of this paper.

Eichmann was the head of the Gestapo Department in Berlin, respon
sible for the “Final Solution of the Jewish Problem”. In 1960 Adolf Ei-
chmann was abducted from Argentina and tried in Israel. He was founc
guilty and condemned to death by the District Court of Jerusalem in 196!
and the Supreme Court of Israel, acting as Appeal Chamber, confirmet
the sentence in 1962. Eichmann was charged with offenses under the N.
zis and Nazi Collaborators (Punishment) Law of Ist&el.

One of the arguments used by Eichmann in order to avoid the juris-
diction of the Israeli courts was that the Nazis and Nazi Collaborators
(Punishment) Law could not, by rule of international law, be applied to a
foreigner.

The District Court affirmed that the jurisdiction to try the case was
based on the above mentioned Law and also upon the international princ
ple of universal jurisdiction:

...Israel's rights to punish is based, with respect to the offenses in question
on a dual foundation: the universal character of crimes in question and
their specific character as intended to exterminate the Jewish people... Th
abhorrent crimes defined in this Law [Nazis and Nazi collaborators] are not
crimes under Israel law alone. These crimes which struck at the whole of
mankind and shocked the conscience of nations, are grave offenses again
the law of nations itself (delicta juris gentium). Therefore, so far from in-

ternational law negating or limiting the jurisdiction of countries with res-

pect of such crimes, international law is, in the absence of an Internationa

248 ILR, vol. 36, 1968. See also Woetzel, RobertTe Nuremberg Trials in International Law
with a Postlude on the Eichmann cabk, Stevens & Sons Limited, 1962, pp. 245-250.

249 Section | (a) of that law provides, “A person who has committed one of the following offen-
ses: 1. Done, during the period of the Nazi regime, in an enemy country, an act constituting a crime
against the Jewish people; 2. Done, during the period of the Nazi regime, in an enemy country, an a
constituting a crime against humanity; 3. Done, during the period of the Second World War, in an
enemy country, an act constituting a war crime; is liable to the death penalty.” Section | (b) defines
each one of above-mentioned classes of crimes. Eichmann case, p. 20.
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Court, in need of the judicial and legislative organs of every country to
give effect to its criminal interdictions and to bring the criminals to trial.
The jurisdiction to try crimes under international law is univet®al.

The District Court also based its jurisdiction in the protective princi-
ple, that is, jurisdiction in order to protect the vital interests of the State.

The Supreme Court of Israel affirmed the decision of the District
Court and held the following:

Not only all the crimes attributed to the appellant bear an international
character, but their harmful and murderous effects were so embracing an
widespread as to shake the international community to its very foundations
The State of Israel therefore was entitled, pursuant to the principle of uni-
versal jurisdiction and in the capacity of a guardian of international law
and an agent for its enforcement, to try the appetfant.

This is probably one of the few cases in which the principle of uni-
versality is so clearly expressed as one of the bases of jurisdiction.

7.The Netherlands

In a recent case, the Netherlands Supreme Court acknowledged un
versal criminal jurisdiction regarding the war crimes committed by a non-
Dutch citizen in the former Yugoslavia.

The Supreme Court held that the Dutch Criminal Law in Wartime
Act establishes the basis for which the Dutch courts are competent “to tn
war crimes, independent of where or by whom these crimes are commit
ted, therefore also in those cases in which the crime is committed by nor
Dutch national outside the Netherlands during a war in which the Nether-
lands are not a party’>?

Finally, the Supreme Court held that in these cases the military court:
rather than the ordinary ones are the competent courts. This is because
the nature of the crime, which in turn determines the nature of the senter
ce to be applie&? Unfortunately, to our knowledge, there is no further
information available regarding this case.

250 |bidem p. 26. Emphasis in original.

251 Ibidem p. 304.

252 Supreme Court (Hoge Raad der Nederlanden), Criminal Division, Decision 3717, November
11, 1997. Abstract of the sentence translated. Document available from the ICRC.

253 Ildem.
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8. Spain

On October 1998 Augusto Pinochet, former president of Chile, was
detained in London due to international warrants of arrest issued by Spe
nish Courts. Pinochet was accused of terrorism, genocide and tortur
committed not only against Spanish citizens but mainly against the Chi-
lean population.

This case presents many interesting legal problems, from immunity of &
former Head of State to the particular interpretation given to some of the
crimes, but we will limit our analyze to those issues regarding universal ju-
risdiction.

Spain recognizes in Article 23.4 of the Ley Organica del Poder Judi-
cial (LOPJ¥®® that it has jurisdiction over the acts committed by Spanish
citizens or foreigners, outside the national territory, that could be conside
red, according to the Spanish penal law, as any of the following crimes
genocide, terrorism, piracy and the illegal control of aircraft, counterfei-
ting of foreign currency, prostitution, drug trafficking, and any other cri-
me that according to the treaties [in which Spain is a party] should be
prosecuted in Spa#i®

254 See some commentaries on this issue in Dominici, Christian, “Quelques observations sur
limmunité de juridiction pénale de I'ancien chef d’EtaRGDIP, tome 103, 1999, pp. 297-308. See
also Cosnard, Michel, “Quelques observations sur le dJcisions de la chambre des Lords du 25 Nc
vembre 1998 et du 24 Mars 1999 dans I'affaire PinoclREDIP, tome 103, 1999, pp. 308-328.

255 Ley Organica 6/1985, del 1 de Julio, del Poder Judicial. [Act of the Judicial Power] —trans-
lation made by the author—. Although this Act was not in force at the moment of the coup d’état in
Chile, it substitutes, among many other acts, the Ley Provisional sobre organizacion del Poder Jud
cial de 1870 [Provisional Act on the Organization of the Judiciary of 1870]; which in opinion of
Judge Garzén already contemplated the principle of universality in crimes against the security of the
State and from 1971 it included also the crime of genocide. See, Juzgado Central de Instruccion Nt
mero Cinco, Audiencia Nacional, Sumario 19/97-J, Auto de solicitud de Extradicion de Pinochet,
November 3, 1998. In <http://www.elpais.es/p/d/especial/auto/auto26.htm> [hereinafter Pinochet
case, November 3, 1998].

256 The original Article reads as follows: “Art. 23. En el orden penal correspondera a la jurisdic-
cién esparfiola el conocimiento de las causas por delito y faltas cometidos en territorio espafiol o c
metidos a bordo de buques o aeronaves espafioles, sin perjuicio de los previsto en los tratados inter
cionales en los que Espafa sea parte.

4. Igualmente serda competente la jurisdicciéon espafiola para conocer de los hechos cometidos
espafioles o extranjeros fuera del territorio nacional susceptibles de tipificarse, segun la ley pen:
espafiola, como alguno de los siguientes delitos:

a) Genocidio.

b) Terrorismo.

c) Pirateria y apoderamiento ilicito de aeronaves.

d) Falsificacién de moneda extranjera.

e) Los relativos a la prostitucion.
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Although we can agree that some of the crimes mentioned in the
said law are subject to universal jurisdiction, like genocide, some other:
such as drug trafficking and counterfeiting of foreign currency rise se-
rious doubts about the applicability of the principle of universéiity.
What it is also peculiar is the legal reasoning of Judge Garzon regardin
for instance the crime of genocide. In his opinion, General Pinochet
committed genocide because of the partial destruction of the group o
Chilean who were ideologically contrary to h#f.It is clear from the
Genocide Convention that the destruction of a group for political reasons
was not envisaged in the said Conven&SThis was in fact, one of the
effects of the Cold W&

There have been many decisions of the Spanish tribunals regardin
the crimes committed during the military government of Cliildyefore
arriving to the request of extradition of the Spanish Judge Garzén date
November 3, 199&2 but it is in this decision that Judge Garzon clearly
states that the Spanish legislation recognizes universal jurisdiction ove

f) Tréfico ilegal de drogas psicotrépicas, téxicas y estupefacientes.

g) Y cualquier otro que, segln los tratados y convenios internacionales, deba ser perseguido ¢
Espafia.”

257 It is important just to recall the difference made between aut dedere aut judicare and univer-
sal jurisdiction at the beginning of this study.

258 Judge Garzoén held: “...los objetivos de los conspiradores [being Pinochet the leader] son, po
una parte, la destruccion parcial del propio grupo nacional de Chile integrado por todos aquellos que :
le oponen ideoldgicamente, a través de la eliminacién selectiva de los lideres de cada sector que inte
el grupo, a través del secuestro seguido de la desaparicion, las torturas y la muerte de las personas
grupo...” in Juzgado Central de Instruccién Numero Cinco, Audiencia Nacional. Sumario 19/97-J, Pie-
za separada lll, 30 abriB®9, in <http://www.elpais.es/p/d/temas/pinochet/autol5/autol.htm>. [herei-
nafter Pinochet case, Apr. 30, 1999]. Emphasis added.

259 Even Judge Garzon accepts the absence of a political criteria in the Genocide Convention
He holds: “...del andlisis de las actas y trabajos sobre la Convencién se deduce claramente que
Sexta Comisién encargada de su elaboracion excluyé conscientemente, y después de un amplio de
te, los grupos politicos como objeto del delito de genocidio debido, fundamentalmente, a la oposicié
de la Unién Soviética.” Pinochet case, Nov. 3, 1998. Emphasis added. But after the above paragray
Judge Garzon argues: “Esto no significa que quedara al margen del genocidio la destruccién de gr
pos por motivos ideolégicos. Mucho mas precisamesitelé que esto significa es que esos motivos
politicos tienen que concretarse en un grupo nacional, etnico, racial o religioso, para que la conduc
de su destruccién total o parcial pueda ser constitutiva de genocsitip’lifidem Such a peculiar
reasoning has no basis on the Genocide Convention itself not even in its travaux préparatoires. Al
hough could be argued that the evolution of the crime of genocide contemplates, nowadays, the pol
tical criteria, this has to be proven.

260 See Shaw, M. Ngp. cit, p. 198.

261 For a good compilation of sentences see http://www.derechos.org/nizkor/chile/juicio/>.

262 Pinochet case, Nov. 3, 1998.
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the crime of genocid®? as well as for the rest of the counts. This deci-
sion was confirmed by the Penal Chamber of the Audiencia Natbnal
which held that the fact that the contracting parties in the Genocide Con
vention had not agreed on universal prosecution does not impede an
contracting State to establish this kind of jurisdictieiand concluded
that:

Espafia tiene jurisdiccién para conocer de los hechos, derivada del princi
pio de persecucion universal de determinados delitos —categoria de Dere
cho Internacional— acogida por nuestra legislacién interna. Tiene tambiér
un interés legitimo en el ejercicio de esa jurisdiccion, al ser mas de cin-
cuenta los espafioles muertos o desaparecidos en Chile, victimas de la r
presion denunciada en los al#éfs.

After the request of extradition of the Spanish authorities in a 3-2
vote decision the House of Lords held on November 25, 1998 that Gene
ral Pinochet did not enjoy immunity and that the extradition process
could continue.

The defense lawyers of Pinochet appealed the decision arguing the
Lord Hoffmann, one of the Lords who vote against Pinochet, should have
disclosed his ties with Amnesty International, one of the human rights
ngos which have advocated for the prosecution of Pinochet, and becau:s
of that, there were grounds to believe that there was a bias and thus, tl
necessity to void the decision.

263 “Puede concluirse que la jurisdiccion universal es indiscutible como Unico medio de evitar
las grandes dificultades que supone la extradicion en estos casos. Si esto es asi en funcion del De
cho Internacional, cuanto mas ha de serlo en el caso de Espafia, en el que su legislacion interna re
noce su jurisdicciéon universal sobre los delitos de genocidio desde el primer momento en el afi
1971.” Pinochet case, Nov. 3, 1998.

264 Juzgado Central de Instrucciébn Numero Seis, Audiencia Nacional, Rollo de Apelacién
173/98, Seccién Primera, Sumario 1/98. Auto del Pleno de la Sala de lo Penal de la Audiencia Nacic
nal sobre la competencia de la justicia espafiola para perseguir delitos de Genocidio, November
1998. In <http://www.elpais.es/p/d/especial/auto/chile.htm>. [hereinafter Pinochet case, Nov. 5, 1998.].

265 “Que las Partes contratantes no hayan acordado la persecucién universal del delito por cac
una de sus jurisdicciones nacionales no impide el establecimiento, por un Estado parte, de esa cle
de jurisdiccién para un delito de trascendencia en todo el mundo y que afecta a la comunidad intern
cional directamente, a la humanidad toda, como el propio Convenio lo entiende” Pinochet case, No\
5, 1998.

266 Spain has jurisdiction to investigate the facts, deriving from the principle of universal prose-
cution for certain crimes of the category —of International Law— which have been included in our
legislation. It has also a legitimate interest in the exercise of such jurisdiction, because of the more ¢
fifty Spanish citizens death or disappeared in Chile, victims of the repression denounced in the case
Pinochet case, Nov. 5, 1998. Translation made by the author.
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In the appeal, the House of Lords held that due to the circumstance
in which the integrity of one of the Lords was challenged it was necessar
to void its own decision and restart the procedtire.

In the meantime Judge Garzén renders a decision called “Auto de
Procesamiento” in which explains the participation of Augusto Pinochet
in the so called “Operacién Condc.In this decision Garzon holds that
Spain’s interest in the prosecution of terrorism is not because there wer
Spanish victims, but because terrorism can be considered as part of tt
concept of crime against humanity and therefore, all countries have a con
mon interest in its prosecution. In this sense, the action of Spain is not onl
to protect the institutional Spanish order but the internationats®he
also holds that torture is a crime subject to universal jurisdi¢fon.

In the new departure of the process, the House of Lords ruled or
March 199971 that the extradition process against Pinochet could conti-
nue but only for the crime of torture committed after December 8th,
198872 date on which UK ratified the Convention against Torture. The

267 In re Pinochet, Oral Judgment 17 December 1998. Reasons 15 January 1999, House c
Lords, (Opinions of the Lords of Appeal for judgment in the cause In re Pinochet) In
<http://www.parliament.the-stationery-off...pa/1d199899/1judgment/jd990115/pino01.htm>.

268 Juzgado Central de Instruccién, Numero Cinco, Audiencia Nacional, Sumario 19/97, Auto
de Procesamiento del 10.12.98 contra Augusto Pinochet Ugarte. Terrorismo y Genocidio. “Opera
cién Condor”. In <http://www.elpais.es/p/d/especial/procesal/portada.htm>. [hereinafter Pinochet
case, “Operacion Céndor”, Oct., 12, 1998].

269 “El interés de Espafia, como miembro de aquella comunidad [internacional] no radica en el
hecho de que haya o no victimas espafiolas, sino en el hecho de que el terrorismo participa del cc
cepto de crimen contra la humanidad y existe el interés comun de los paises en perseguirlo al cons
tuir un caso claro de responsabilidad penal internacional cuando el terrorismo tiene este caracter
[en] la conceptuaciorsic) del terrorismo como crimen internacional... lo importante es el principio
de persecucion universal que impone la intervencion supranacional y la competencia extraterritorial.
se protege tanto el orden institucional espafiol como el orden institucional de otros paises cuando
ve atacado por alguno de los medios comisivos tipicos contra las personas y los derechos human
Es decir se protegen bienes juridicos internacionales y no sélo intereses nacionales.” Pinochet cas
“Operacion Céndor”, Oct., 12, 1998.

270 “Los hechos también pueden integrar el delito de tortura... en esta materia también ha d
tenerse en cuenta —a efectos de la consideracién de la tortura como delito de persecucion unive
sal— el articulo 70. del [ICCPR]..Idem.

271 Regina v. Bartle and the Commissioner of Police for the Metropolis and others (Appellants)
ex Parte Pinochet (Respondent), Evans and another and the Commissioner of Police for the Metrop
lis and others (Appellants) ex Parte Pinochet (Respondent), 24 March 1999, House of Lords, (or
appeal from a Divisional Court of the Queens Bench Division ). In <http://www.parliament.the-sta-
tion...99899/Idjudgment/jd990324/pinol.htm>. [hereinafter Pinochet case House of Lords, Appeal,
Mar. 24, 1999].

272 The Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punis-
hment was incorporated into the law of UK by section 134 of the Criminal Justice Act 1988 on Sep-
tember 29 1988. The 8 December 1988 the United Kingdom ratified the said Convention.
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same date was also considered as the date from which Pinochet lost t
immunity regarding British courés3

One of the most interesting arguments regarding universal jurisdic-
tion is the one of Lord Millet —one of the Lords who intervened in the
case— who held that:

...Crimes prohibited by international law attract universal jurisdiction under
customary international law if two criteria are satisfied. Firstly, they must
be contrary to a peremptory norm of international law so as to infringe a
jus cogens. Secondly, they must be so serious and on such a scale that th
can justly be regarded as an attack on the international legal order... Ever
State has jurisdiction under customary international law to exercise extra-
territorial jurisdiction in respect of international crimes which satisfy the
relevant criterig’*

He stressed that whether the courts have extraterritorial jurisdiction
under their internal domestic law depends on their constitutional arrange
ments and the relationship between customary international law and th
jurisdiction of their criminal courts. He pointed out that the jurisdiction of
the English criminal courts is usually statutory, but supplemented by the
common law. Customary international law is part of the common law,
and accordingly he considered that English courts have had always exir:
territorial criminal jurisdiction in respect of crimes of universal jurisdic-
tion under customary international law. In his opinion, the systematic use
of torture on a large scale and as an instrument of State policy had joine
piracy, war crimes and crimes against peace as an international crime
universal jurisdiction well before 1984. He considered that it had done sc
by 1973. Finally, he held:

For my own part, therefore, | would hold that the courts of this country
already possessed extra-territorial jurisdiction in respect of torture and
conspiracy of torture on the scale of the charges in the present case and d
not required the authority of statute to exercise it. | understand, however,
that your Lordships take a different view, and consider that statutory autho-
rity is required before our courts can exercise extra-territorial criminal ju-
risdiction even in respect of crimes of universal jurisdiction. Such authority
was conferred for the first time by section 134 of the Criminal Justice Act

273 Officially, Pinochet ceased to be head of State on 11 March 1990.
274 Pinochet case House of Lords, Appeal, Mar. 24, 1999.
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1988, but the section was not retrospective. | shall accordingly proceed tc
consider the case on the footing that Senator Pinochet cannot be extradite
for any acts of torture committed prior to the coming into force of the sec-
tion 275

The Home Secretary Jack Straw in his decision, Authority to Pro-
ceed?’¢ held that even though the case had been dramatically reduced b
the House of Lords, the remaining allegations, conspiracy to torture anc
torture, were serious enough to go forward. He also held that Pinoche
was fit to stand trial and that the Spain’s attempts to prosecute the gener
were not a threat to Chile’s sovereign or its future democracy.

Judge Garzon immediately reinforced his case adding more informa:
tion of cases of torture committed after 1988Among the cases inclu-
ded were those of enforced disappearances. The characteristic of this ci
me is that it is a continuous ofé.

On early 2000 new medical examinations on Pinochet’s health sho-
wed that he was too ill to undergo a trail. Despite the lack of transparenc
on the said examinations and protests of human rights organizations Pin
chet was released and returned to Chile on March 2, 2000.

It is now up to the Chilean authorities to decide on Pinochet’s future.

Despite the outcome on Pinochet’s extradition to Spain, the decision:
already taken represent a landmark in the fight against impunity and :
confirmation of the principle of universal jurisdiction.

275 Ibidem

276 In the 24 March 1999 ruling of the Appellate Committee of the House of Lords six of the
seven Lords argued that the Home Secretary should reconsider his decision of 9 December 1998
the light of the very considerable reduction in the number of extraditable charges from those pointec
out by their ruling on 25 November. Mr. Straw issue a new decision on April 14, 1999.

277 See for instancduzgado Central de Instruccion Nimero Cinco, Audiencia Nacional. Sumario
19/97-J, Pieza separada IIl, 26 marzo 199Sfttp:/Aww.elpais.es/p/d/temas/pinochet/auto26/autol. htm>.
See also Pinochet case, Apr. 30, 1999.

278 “El texto de la Convencion contra la Tortura que procede ahora aplicar sélo puede ser inter-
pretado en el sentido expuesto de considerar comprendidos dentro del mismo, y por lo tanto some
dos al principio de jurisdiccion forzosa y universal, no sélo los casos de tortura individual cometidos
después del 8 de diciembre de 1988 sino también todos los casos de detencion-desaparicion que, f
ducida la privacion de la libertad antes o después de aquella fecha, se hayan mantenido con poster
ridad a la misma, en tanto no se produzca la liberacion de las personas secuestradas o los imputa
den razon de su paradero o destinim”. Pinochet case, Apr. 30, 1999.
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9. Switzerland

According to Article 2.9 of the Code Pénal Militaire (CPM) of Swit-
zerland?’® among the persons subject to the CPM akes‘“civils qui, a
I'occasion d’'un conflit armé, se rendent coupables d’infractions contre le
droit des gens (art.108 a 114)

Article 108.1 establishes that in order to apply Chapter VI of the
CPM, Infractions commises contre le droit des gens en cas de confli
armé, the existence of an international armed conflict between two ol
more States is necessary. However, section 2 of Art. 108 states that, “I
violation d’accords internationaux est aussi punissable si les accords pre
voient un champ d’application plus étendu”. In this context, the Federal
Council in its Message regarding this Article held that, “A l'article 108,
ler. Alinéa, le champ d’application des dispositions de ce chapitre es
étendu a tous les «conflits arm&8shus, this could be considered as ap-
plicable even to non-international armed conflicts.

Article 109 of the CPM provides,

Celui qui aura contrevenu aux prescriptions des conventions internationa
les sur la conduite de la guerre ainsi que pour la protection de personne
et de biens, celui qui aura violé d’autres lois et coutumes de la guerre re
connues, sera, sauf si des dispositions plus sévéres sont aplicables, pu
de I'emprisonnement. Dans les cas graves, la peine sera la réclusion.

L'infraction sera punie disciplinairement si elle est de peu gravité.

According to some scholars, the CPM establishes a universal jurisdic
tion for violations of the Law of War. Although, it must be said, it seems that
this was not the intention of the Swiss legislator and that it can only be im-:
plicitly understood from the wording of the CPi¥and not at all from the
Message of the Federal CouriéfiNevertheless, the practice clearly proves
that the principle of universality of jurisdiction is being applied.

279 Code Pénal Militaire. Loi fédérale du 13 juin 1927 (Etat le 29 juillet 1997). For a genesis of
this law and of its amendments see Ziegler, Andreas, “Domestic Prosecution and International Coo
peration with Regard to Violations of International Humanitarian Law: The case of Switzerbgnd”,
cit., pp. 568- 572.

280 Cfr. Message du Conseil fédéral a ’Assemblée fédérale concernant une révision partielle dt
code pénal militaire du 6 mars 1967 in Feuille Fédérale (FF), nim. 12, vol. 1, 1967, p. 610.

281 “Without stating it explicitly, the law provides for universal jurisdiction”, Reydams, Luc,
op. cit, p. 45.

282 Of course, from the wording of the provisions we cannot affirm the implementation of uni-
versal jurisdiction. Ziegler holds that not only provisions 108-114 of the CPM implement universal
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The application of the CPM does not require that the armed conflict
has taken place in Switzerland, or even that a Swiss national is involvel
in the conflict whether as a criminal or as a victim. It could be argued that
the provisions are general and applicable to any armed conflict whethe
international or not.

These provisions have been recently applied in the In re G8tase
before the Swiss Military Tribunal.

In 1997 the Swiss Military Prosecutor indicted Mr. G. G., born in
Bosnia Herzegovina, for violations of the laws and customs of war, which
according to the CPM, he had committed in the prisoner-of-war camps o
Omarska and Keraterm in Bosnia Herzegovina during the period of May
30 to August 15, 1992. None of the victims were Swiss. Mr. G. G. was
living in Switzerland and had applied for asylum when he was arrested.

During the hearings, all the witnesses identified the accused as G. K
and not as G. G. as he himself maintained was his real name. Mr. G. G. als
argued that during the time in which it was alleged that the crimes were
committed he was living in Austria and Germany.

The Military Tribunal decided to acquit the accused on the grounds
that there was not enough evidence to establish that he was at the cam
during the time of the commission of the criMi®slhere is not any men-
tion of the exercise of universal jurisdiction in the judgment, although, it
could be argued that the fact of having such a trial is the result of the
application of universal jurisdiction.

It is important to note that the acte d’accusation made reference inte
alia, to Additional Protocol Il and to common Art. 3 of the Geneva Con-
ventions. Nevertheless, the Military Tribunal considered that the conflict

jurisdiction over war crimes in Switzerland but that also that was underlined by the Message of the
Federal Council, although he recognizes that the Conseil Fédéral preferred the extradition if it is avai
lable. Nevertheless, a close look into the Message of the Federal Council shows that there is not ar
mention not even implicit made by the Conseil Féd€&#l Message du Conseil fédéral a I'’Assem-
blée fédérale concernant une révision partielle du code pénal militaire du 6 mars 1967 in Feuille
Fédérale (FF), num. 12, vol. 1, 1967, pp. 605-623. (Ziegler cites p. 589 but in fact the pages are thos
of 605-623).Cfr. Ziegler, Andreas, “Domestic Prosecution and International Cooperation with Re-
gard to Violations of International Humanitarian Law: The case of Switzerlapd'Git, p. 569.

283 Cfr. Grabez, Goran, Military Tribunal, Division 1, Lausanne, Switzerland, 1997. See also
commentary of Ziegler, Andreas, “In re G.” International decisiongJin, vol. 92, nim. 1, 1998,
pp. 78-82.

284 In fact the accused was awarded with CHF 30’000 for material damages and CHF 70’000 for
moral damages. Ziegler, Andreas, “In re Gy, cit.,p. 80.
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in the former Yugoslavia was one of international character. The Military
Tribunal held that from the date of the declaration of independence of
Croatia and Slovenia on October 1991 the armed conflict acquired an in
ternational charactép®> Consequently, Article 108 of the CPM was appli-
cable to the present case, avoiding any possible controversy between tt
nature of the conflict and the CP®¥.Regardless of the characterization
of the conflict made by the Tribunal it is very important to emphasize that
the Swiss jurisdiction, along with the Belgian law, show that States are
considering the exercise of jurisdiction in cases of the alleged violation of
the laws and customs of war despite the nature of the conflict.

In re G. is not the only case involving universal jurisdiction to have
been heard in Swiss courts. In 1995, a Rwandan citizen was arrested
Switzerland on charges of war crimes committed in Rwafiddnfortu-
nately, it seems that there was not enough evidence and the Swiss govel
ment eventually expelled the individual concerfféd.

Thus, according to one scholar the In re G. case “is the first to be
delivered by a Swiss tribunal in criminal proceedings pursuant to Swit-
zerland's exercise of universal jurisdiction over war crin#ég”.

10.United States

Regarding the Unites States’ practice, there are not many decisions i
which courts have declared the principle of universal jurisdiction to be
applicable. There is also no mention of universal jurisdiction in the recent
War Crimes AcP® which covers only United States citizens. Neverthe-
less, a widespread practice exists regarding civil law actions, which in &

285 “Le Tribunal est d’avis que le conflit dans I'ex-Yugouslavie doit étre approché de maniére
global et qualifié de conflit international”. Ziegler, Andreas, “In re &g, cit, p. 80, fn. 12.

286 lbidem,p. 81.

287 It was held that Mr. Félicien Kabouga gave several speeches in the radio des mille collines.
inciting to kill 'tutsi’ population.Cfr. Ziegler, Andreas, “Domestic Prosecution and International
Cooperation with Regard to Violations of International Humanitarian Law: The case of Switzerland”,
op. cit, p. 577.

288 Ziegler, Andreas “Domestic Prosecution and International Cooperation with Regard to Vio-
lations of International Humanitarian Law: The case of Switzerlaog cit, pp. 577-578. Some
other cases are still pendindem.See also commentaries regarding another pending case of a Rwan-
dan in Tribune de Geneve, July 25-26, 1998, p. 9.

289 Ziegler, Andreas, “In re G."gp. cit, p. 80.

290 The Act provides “... b) Circumstances.- The circumstances referred to in subsection a) are
that the person committing such breach or the victim of such breach is a member of the Armed For
ces of the United States (as defined in section 101 of the immigration and nationality Act)”, War
Crimes Act 18 USC Sec. 2441.
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way implements universal jurisdicti@?t. Clearly, these civil actions do
not fall within the scope of the present work and thus we make only a
brief mention.

One of the recent criminal cases to be heard in United States courts
the case of United Sates v. Yuffis.

The defendant, a Lebanese citizen, was indicted in the United Sta
tes for his participation in the hijacking and destruction of a Jordanian
aircraft at Beirut’'s International Airport in 1985. The accused was
charged with offences committed according to the United States Hostag
Taking Act, 18 USC section 1203, and the United States Destruction of
Aircraft Act, 18 USC Section 32, also known as the Aircraft Piracy Act.

The District Court held the following:

The Universal [jurisdiction] principle recognizes that certain offenses are
so heinous and so widely condemned that any .Statay prosecute and
punish that person... aircraft piracy and hostage taking... are condemned b
the world community and subject to prosecution under the universal princi-
ple [of jurisdiction]293

The District Court also affirmed that these crimes have been widely
condemned by States in a series of international tréati€se charges,
as well as the basis for jurisdiction were, affirmed by the Court of Ap-
peals?®

Regarding tort actions, it is important to point out that within the Uni-
ted States it is possible for aliens to assert civil jurisdiction in Federal
Courts under the Alien Tort Claim Act of 1789.This Act provides that
“The district Courts shall have original jurisdiction of any civil action by
an alien for a tort only, committed in violation of the law of the nations or

291 “The exercise of universal jurisdiction to adjudicate in respect of human rights offenders has
occurred more frequently in civil cases than in criminal. Apparently, the former is considered a less
intrusive type of jurisdiction than the latter”. Kamminga, Mennmp.,cit, pp. 487-488.

292 Cfr. Yunis, District Court case, pp. 343-357 and United States of America v. Yunis, Court of
Appeals, January 29, 1991, in 30 ILM 403 (1991). (Hereinafter Yunis, Court of Appeals case), pp.
403-414. See also Wegner, Adam, “Extraterritorial Jurisdiction under International Law: the Yunis
Decision as a Model for the prosecution of Terrorists in USA CourtlPitnt’l B, vol. 22, nim. 2,

1991, pp. 409-440.

293 Yunis, District Court case, pp. 348-349.

294 The most important are the Tokyo, the Hague and the Montreal’s Conventions, see Part Il,
other crimes.

295 Yunis, Court of Appeals case, pp. 403-414.

296 28 USC Sec. 1350.
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a treaty of the United States”. The most important case in this respect i
Filartiga v. Pefid?” Of course, this civil jurisdiction is out of the scope of
the present work.

The adoption of the Torture Victim Protection Act of 1991 gave new
life to human rights litigation within the United StatésAll of these de-
cisions have, however, been highly controversial as they deal with sove
reign immunity®® and the results have not always been in favor of the
victims. The decisions remain limited to civil responsibility.

11.Other Cases

In this part of our analysis, we study some State practice that impli-
citly refers to the application of universal jurisdiction. We have found
several references in the wording of some legislation that seem to allud
to the principle however, not all of this will be considéfeétecause it
is not always clear that the ratio Ie§isvas precisely the application of
this jurisdiction. As has already been established, one of the charac
teristics of the law (loi) is that most of the provisions are usually written
in broad terms in order to avoid any precision that could make it inappli-

297 Cfr. 630 F.sd 876 (2d Cir. 198) reprintedIl'R, vol. 77, 1988. The Court said in this case
“The torturer has become —like the pirate and the slave trader before him— hostis humani generis
an enemy of all mankind”, cited in Randall, Kenneth,dg.,cit, p. 789. For a review of Filartiga v.
Pefia see Steinhard, Ralph G., “Fulfilling the Promise of Filartiga: Litigating Human Rights Claims
Against the Estate of Ferdinand Marco¥4gle J. Int'l. L, vol. 20, ndm. 1, 1995, pp. 65-103. Also
Newmann, Frank and Weissbrodt, Davitternational Human Rights: Law, Policy and Procea,
ed., United States, Anderson Publishing, 1996, pp. 449-552.

298 O’Keefe, Roger, “Civil Actions in US Courts in Respect of Human Rights Abuses Commit-
ted abroad: Would the World’s Oppressors be Wise to Stay at Hoxd&CL, vol. 9, nim. 1, 1997,
pp. 15-41. See also, See Posner, Theodore R., “Kadic v. Karaddit’,vol. 90, nim. 4, 1996, pp.
658-662. Shaw, M. Ngp. cit, pp. 420-422.

299 For an excellent general review of all the decisions in this topic See Bederman, David J.,
“Dead Man’s Hand: Reshuffling Foreign Sovereign Immunities in U.S. Human Rights Litigation”,
Ga. J. Int'l & Comp. L. vol. 25, 1995/96, pp. 255-285. See also Christenson, Gordon A., “Customary
International Human Rights Law in Domestic Court Decisior®4, J. Int'l & Comp. L, vol. 25,
1995/96, pp. 225-253. There have been other decisions also based on crimes “universally conden
ned”, see for instance United States v. Noriega and United States v. Alvarez-Machain, see commel
taries in Vassalo, Peter, J., “The new Ivan the Terrible: problems in international criminal enforce-
ment and the specter of the Russian Mafi@ase W. Res. J. Int’l. Lyol. 28, nim. 1, 1996, pp.
182-185.

300 Nevertheless Akehurst considers that universal jurisdiction is very well rooted in continental
countries and included in many legislatio@r. Akehurst, Michael, “Jurisdiction in International
Law”, op. cit, pp. 163-165.

301 Theratio legisis “the reason or occasion of a law, the occasion of making a laBladk’'s
Law Dictionary, 6a. ed., United States, West Publishers, 1990, p. 1262.
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cable3? Although it could be argued that such legislation may logically

imply the exercise of universal jurisdiction we are of the opinion that
unless the law has been applied in the same sense in which its wordin
directs we ought not to presume something that probably was not the
real intention of the legislator.

For instance, the Penal Code of Mexico establishes in Article 149 bis
the crime of Genocide. This Article provides that “Any person with the
purpose of destroying total or partially one or more national groups or
groups of an ethnic, racial or religious character, perpetrates, by an
means, crimes against the life of the members of such groups or impose
massive sterilization with the end of impeding the reproduction of the
group...” 303

It can be argued that this article establishes the principle of universa
jurisdiction because it does not require that the victims or the perpetrato
be Mexicans nor that the crime be committed within Mexican territory.
Nevertheless, there is no evidence in the project of amendment of th
Code, by which this article was create or either in the discussion of such
project within the Legislature, to support the idea that the law was inten-
ded to apply to acts committed abroad, by foreigners against foreign
ers3%4 |t would be imprudent to maintain that universal jurisdiction ap-
plies in relation to that provision. Moreover, there has been no case ir
which this provision has been applied.

Bearing in mind this need for caution, some cases of the potential ap
plication of universal jurisdiction will now be discussed.

According to one writer, Botswana establishes universal jurisdiction
in section 65 of its Penal Code which punishes hijacking. Here neither the
nationality of the criminal nor the nationality of the victim(s) are relevant.
It makes no difference if the crime was committed in Botswana or not.
The relevant part of section 65, for the present study is the following:

302 Usually the main characteristics of the law (loi) are that it is: general, abstract, obligatory and
coercitive.Cfr. Alvarez, Mario 1. Jntroduccién al derechaVlexico, McGraw-Hill, 1995, pp. 133-135.

303 Art. 149 his.- “Comete el delito de genocidio el que con propdésito de destruir, total o parcial-
mente a uno 0 mas grupos nacionales o de caracter étnico, racial o religioso, perpetrase por cualqu
medio, delitos contra la vida de miembros de aquellos, o impusiese la esterilizacion masiva con el fi
de impedir la reproduccién del grupo...”, Cédigo Penal para el Distrito Federal en materia de fuerc
comun y para toda la Republica en materia de fuero federal (Cédigo Penal mexicano). Translatio
made by the author.

304 Cfr. Diario de Debates del Congreso de la Unid#;18 de octubre de 1966.
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(1) Any person commits an offence who, whether in or out of Botswana,
unlawfully or intentionally:

(a) performs or threatens to perform an act of violence against a persot
on board an aircraft in flight...

(b) destroys an aircraft in service or causes damage to such an &feratft...

Unfortunately, there is no further available practice which demonstra-
tes exactly how this provision is applied or if, in fact, the ratio legis was
the application of universal jurisdiction.

In the case of the United Kingdom it is held by one scholar that the
British Manual of Military Law applies universal jurisdiction with respect
to war crimes. The Manual reads: “War crimes are crimes ex jure gen
tium and thus triable by the courts of all States.... British military courts
have jurisdiction outside the United Kingdom over war crimes commit-
ted... by... persons of any nationality... It is not necessary that the victin
of the war crime should be a British subje#¥®.

This also seems to be confirmed by the Report of the War Crimes
Inquiry which held that “of particular interest is the fact that by enacting
the Geneva Conventions Act 1957 Parliament demonstrated a belief the
war crimes were offences over which it was suitable for the British
Courts to exercise jurisdiction, regardless of the nationalities of the per-
petrator and the victim, and of the country where the alleged offence tool
place.”®%” As far as we know there have not been many decisions by Bri-
tish courts in which the universal jurisdiction has been applied.

In 1991 the United Kingdom enacted the War Crimes Agthich
was, in a way, the outcome of the Report of the War Crimes Inquiry. This

305 Frimpong, Kwame, “Punishing Offenses Committed abroad: Practical (National) Relevance
or theoretical claim”, in Eser, Albin and Lagodny, Otto (edirjnciples and procedures for a new
transnational Criminal Law. Documentation of an International worksismgiety for the Reform of
Criminal Law and Max Planck Institute for Foreign and International Criminal Law, 1992, p. 33.
Emphasis added. See also the definition of money laundering of section 14 of the Proceeds of Seriol
Crime Act, p. 40.

306 Part Ill, 1958, para. 637 in Harris, D. dp. cit, p. 289. In the same sense s&dsbury’s
Laws of England4a. ed., vol. 18, Foreign Relations Law, Butterworths, 1977, p. 783, para. 1529.

307 Cfr. Report of the War Crimes Inquiry, Her Majesty’s Stationery Office, by Hetherington,
Thomas and William Chalmers, UK, 1989, pp. 95-96.

308 Cfr. Halsbury’s Statutes of England and Walds, ed., vol. 12, Criminal Law, Butter-
worths, 1997, pp. 1270-1271. Nevertheless the Act was rep€éleWilford, Claire (editor),Is it
in force'? 1998, A guide to the commencement of statutes passed since 1st 18@8akyK, But-
terworths, 1998, p. 531. For a genesis of the Act see Richardson, A. T., “War Crimes Act 1991",
MLR, vol. 55, ndm. 1, 1992, pp. 73-87. See also Ganz, Gabriele, “The War Crimes Act 1991 Why no
Constitutional Crisis?’MLR, vol. 55, nim. 1, 199%assim.
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Act establishes jurisdiction with respect to the offences of murder, mans
laughter or culpable homicide committed in violation of the laws and cus-
toms of war, and committed in German territory or German occupied te-
rritory between September 1, 1939 and June 5, 1945, irrespective of th
nationality of the person at the moment of the commission of the crime.
Nevertheless, the Act may only be invoked against a person who on ¢
March 1990 or subsequently, became a citizen or resident of the Unite
Kingdom. In our opinion this Act does not really provide for universal
jurisdiction because it can only be applied against British citizens or resi-
dents.

Nevertheless, one writer reports that in April 1996 Szymon Serafino-
wicz was prosecuted in the United Kingdom on charges of having com-
mitted war crimes during W. W. Il in Byelorussia. According to the same
writer, this was the first case in which a person was prosecuted on thi
basis of the War Crimes Act 1991 and he considers that this case esta
lished universal jurisdictio??® The result of the case was that an old Bai-
ley jury decided in January 1998 that Serafinowicz, an 86 years old man
was mentally unfit to face the case. The prosecution, Attorney Genera
Sir Nicholas Lyell, abandoned the case and Mr. Serafinowicz sub-
sequently died!®

V. CONCLUSION

As we have shown, the rationale for universal jurisdiction is in ac-
cordance with the nature of the international crime committed. It is thus,
a particular kind of crime; one which damages the highest interests an
values of the international community regardless of the place and natio
nality of victims and criminals; which gives rise to individual criminal
responsibility for the perpetrators; and to which it is not possible to apply
statutory limitations or even amnesty or pardon. More important, how-
ever, is that this crime is subject to a double opinio juris criteria by which
the international community as a whole must decide upon the applicatior
of universal jurisdiction.

309 Cfr. Kamminga, Menno Tgp. cit., p. 489. This is interesting particular when “by and large,
English courts operate solely on the basis of territoriality, simple and qualified”, in Gilbert, Geoff,
op. cit, p. 430.

310 Cfr. Msn News Today in http://news.uk.msn.com/news/.
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From the preceding analysis, it is possible to conclude that the inter:
national crimes of piracy jure gentium, slavery, war crimes, including
grave breaches, crimes against humanity and genocide, are all crimes f
which universal jurisdiction may be exercised. Some of these crimes, like
genocide, have had a relatively recent evolution within international cri-
minal law; nevertheless, in actual practice, States have been shown 1
give these crimes the same treatment as the crime of piracy.

There are also other crimes under international law, such as terro
rism, and hijacking, for which there is an ambiguity with respect to the
application of the principle of universal jurisdiction. This uncertainty is
reflected in doctrine as well as in State practice. Nevertheless, the princi
ple of aut dedere aut judicare, usually contained in the international
agreements in which such crimes are regulated, represents a good ba
for their prosecution, but not necessarily for the application of universal
jurisdiction.

Regarding State practice it must be concluded that relatively few
judgments and laws explicitly refer to the universality principle. Prosecu-
tion by States of these types of criminals on the basis of the principle o
universal jurisdiction is not frequent. The States assert jurisdiction unde
diverse bases. The most exceptional is universal jurisdiction.

Probably one of the reasons for which some States are reluctant t
apply universal jurisdiction is because they consider that such jurisdictior
represents an intervention in the internal affairs of a State. We sugges
that this argument is groundless, due to the nature of the crime for whicl
universal jurisdiction is exercised. These are crimes which although com
mitted in a specific place, affect the entire international community and
all States are therefore entitled to prosecute their perpetrators.

Another possible reason for the reluctance of some States to apply th
principle of universality is that some do not agree with the idea that their
nationals could be tried abroad. Again this argument is baseless. Univel
sal jurisdiction represents an exceptional exercise of jurisdiction it is
usually exercised when the State of which the criminal is a national or
that where the crime was committed is either unwilling or unable to pro-
secute the suspect. Moreover, the State which wishes to exercise this jt
risdiction only can do so if the criminal is arrested within its territory.
Furthermore, the respect for the fundamental rules and principles conce
ning the right to a fair trial are binding upon all States and must be ap
plied no matter how heinous the alleged crimes may be.
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It is important to note that not even the creation of a permanent crimi-
nal court implies that universal jurisdiction will disappear. Thus, for ins-
tance, Article 1 of the Rome Statute of the ICC, -binding only among the
State parties-, clearly provides that the court will be complementary to
national criminal jurisdictions. Moreover, the crimes for which the court
may exercise its jurisdiction are limited in number, while States may still
apply their jurisdiction to all other crimes subject to universal jurisdiction
-although, obviously some of this will be the same.

Furthermore, nowadays it seems that the number of States which ar
likely to apply universal jurisdiction is increasing.

The enforcement of humanitarian law depends in principle, on eacl
member of the international community; otherwise it is the rule of law
which is undermined.
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