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LAW’S JUDGEMENT: A SUMMARY

UN RESUMEN DEL LIBRO LAW’S JUDGEMENT

William Lucy*

“The... [author] told us for three quarters of an hour
how... [he] came to write... [his] beastly book, when a
simple apology was all that was required”
(Wodehouse PG, The Girl in Blue (Arrow 2008
(1970)) 113).

Courthouse iconography around the world is dominated by the im-
age of Justitia. She almost invariably holds scales and a sword and
she is often blindfolded because, of course, justice is blind. But not
quite. Or so I argue in Law’s Judgement.! For when we —the ad-
dressees of the law— stand in the court room facing judgement, or
read the copious and complex body of juristic ‘do’s and don’ts’ we
find in statutes, court judgements and in our legal textbooks, one
thing becomes obvious: the law is certainly not interested in every
aspect of our character, conduct and context.

" Law School, Durham University; w.n.lucy@durham.ac.uk. Thanks to the audi-
ence at the IIJ] UNAM in August 2017 for their patience, comments and questions
and, of course, to the symposium commentators: Amalia Amaya, Rodrigo Camarena
Gonzalez and Imer Flores Mendoza. [ am also grateful to Massimo LaTorre, Andrea
Romeo and their colleagues and students at the Universita degli Studi Magna Grae-
cia di Catanzaro for the opportunity to discuss some of the themes of the book in
April 2018 and for their unlimited kindness and hospitality. An anonymous mem-
ber of my final year jurisprudence class, 2017-18, reminded me of The Girl in Blue,
while Phil Handler and John Murphy put themselves through the mill again; I'm
grateful.

! Hart Publishing 2017 (hereinafter ‘LJ’ in notes, with accompanying page or
section numbers).

D.R.© 2019. Universidad Nacional Auténoma de México-Instituto de Investigaciones Juridicas
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WILLIAM LUCY

So, in English tort law, the main thing that matters about my con-
duct as a defendant in a negligence action is whether it reached the
standard of a reasonably competent performer: a reasonably com-
petent driver, surgeon, lawyer or the like. [ cannot defend myself in
such an action by showing that, when I crashed into you, my driving
was impaired because I was having a bad day —I was in the middle
of a divorce, had flu and had slept badly. Nor can I exculpate myself
by showing that I'm simply a bad driver who is only occasionally ca-
pable of reaching the standard of reasonable competence. Similarly,
it is no defence to me, as an employer faced with a racial or gender
discrimination action under the Equality Act 2010, to say that I'm
just a racist or a misogynist: those features of my character are ig-
nored for the purposes of exculpation, although the law does indeed
register them as bases for initiating legal action. And, although there
is a partial defence of loss of control (provocation) in English crimi-
nal law, the law ignores the fact that some of those accused of murder
kill other people because they —the assailants— are very touchy,
aggressive or bad tempered. Finally, note that the default standard
of performance in English contract law is strict compliance: I simply
must perform my contractual obligations and it is not good enough
to try my best or make reasonable efforts. If trying my best or mak-
ing reasonable efforts is insufficient to discharge my obligation, then
[ am —in the absence of a very few vitiating factors— in breach.

These features of English law are not unique —they are common-
place (but not absolutely ubiquitous) within the common law world
and also in civil law legal systems. Nor are these features the only
ones in the substantive law of these legal systems that have the ef-
fect of ignoring much, but not absolutely everything, about the char-
acter, conduct and context of the law’s addressees.? Justice is there-
fore not blind, but it does take a very limited view of its addressees:
the law sees us, but not in all our particularity and detail. In the law’s
gaze, we look like the people animating Nicola L's performance art
piece, Red Coat (Same Skin for Everybody).® Most of the differences
that mark the actual people (there are eleven of them) who wear the

2 See L] at 4-19 for fuller discussion.
3 See <http://nicolal.com/category/performance/>.
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coat are obliterated, but not all. We can see that there are different,
real people in there, but in broad outline they are made to look more
or less the same by the coat. It is a layer over them, subsuming them
under the same guise —different but also strikingly alike.

Law’s abstract judgement (LA]) is the label I give to modern law’s
tendency to ignore much about its addressees while, simultaneously,
treating them in the same way and as if they were alike.* In chapter
1 of Law’s Judgement I show that LA]J has at least three components.
The first is the presumptive identity component, so named because
modern law usually sees its addressees not in all their particularity,
but as identical abstract beings. Addressees of the law are identical
in two respects according to this component: they are regarded as if
they were the same in terms of those capacities, cognitive and physi-
cal, which enable humans to comply with achievable and intelligible
legal standards; and they are taken to be identical in the sense of
having the same entitlement to the same bundle of ‘formal’ rights
and abilities. LAJ's second feature is the uniformity component,
which entails that, generally speaking, the law judges its addressees
by reference to general and objective standards equally applicable
to all. The idea that the same laws should apply to all addressees of
the law is so powerful that it casts suspicion upon laws which ap-
ply to particular named persons or groups. This requirement, once
apparently called ‘isonomy’, is probably identical to some versions
of the generality requirement of the rule of law ideal. The limited
avoidability component is the third feature of LA]. It highlights the
fact that in modern legal systems the application of the standards in
play in the uniformity component is generally mitigated only by a
limited number and range of exculpatory claims.

Since LA] is the way modern law judges us, it seems obvious to
raise a closely related question: how does modern law and LAJ see
us? The easy answer is: not in all our particularity and detail, but this
is not overly informative. In chapter two I therefore address the legal
person in more detail, examining the forms it takes and sketching the
nature of its relation with LAJ. The chapter distinguishes two ways in

* By ‘modern’ I mean only to draw a contrast between feudal legality, on the one
hand, and the legal systems characteristic of industrial, mercantile societies on the
other: see L] 19-21.
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which the legal person operates in law and notes that these two need
not always be compatible. The principal arguments of the chapter
are these: first, that the two broad senses of the legal person are sig-
nificantly connected to LA] and, second, that law’s persons must be
understood ‘legalistically’. I do not rule out the possibility that other
conceptions of the person also exist in the law, but [ do not think that
these, if they do exist, are either central or closely connected to LA]J.

The principal question that animates the remainder of the book
is this: what, if anything, might be said in favour of LA]? I pose the
question because LA] has been indicted by many contemporary ju-
rists and philosophers, there being at least four strands to their cri-
tique.® I do not, however, engage directly with each of those strands
in the book, choosing in the main to attempt to make a positive case
for LA] regardless of those criticisms. The most the book can achieve
with regard to LA] is therefore a readjustment of the argumentative
scales, adding ballast to the positive side but not thereby reducing
the weight of the objections on the negative side. A full vindication
of LAJ, if possible, would require a direct engagement with and re-
buttal of each and every one of those objections. | engage with only
a few of their sub-strands.

That engagement is the fulcrum of chapter three, which distin-
guishes three charges of unfairness that LAJ often generates. One
of these charges relates to legal-liability responsibility, one raises
the issue of impartiality, and the third invokes the idea of equity (or
mercy). Each of these notions is complex and requires considerable
unpacking. The argument is that, once legal-liability responsibility,
impartiality and equity are properly understood, two of the charges
of unfairness against LA] that they are often taken to license are seen
to be bogus. The one remaining unfairness charge, premised upon
the idea of equity, retains some weight. Thus we cannot say that LAJ
is fair in every sense in which we use that word. The ways in which
law’s judgement may be said to be fair and impartial still leave some
room for certain types of moral criticism of the law. But the burden
of these types of moral criticism seems ultimately to require the re-
placement of law as we currently know it, and as we have known

> See L] 19-26.
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it, with an altogether more ethically sensitive means of judgement.
That, at least, is the implication of the argument of this chapter.
Chapters four, five and six are the core of the case in favour of
LAJ. The idea of dignity and its connection to LA] is tackled in chap-
ter four. | examine two conceptions of dignity, my aim being to de-
termine the degree to which they inform LAJ in particular and law
in general. I argue that these two ostensibly different conceptions
of dignity are not incompatible, that they overlap in an interesting
way, and that that overlap constitutes one of a number of connec-
tions between dignity, on the one hand, and LAJ and the law, on the
other. That both of these allegedly different conceptions of dignity
inform various areas of legal doctrine as well as broader aspects of
legal institutional design (such as LAJ]) requires little argument; nor
is it particularly newsworthy, either as a matter of legal philosophy
or of common sense. The point has far greater significance from the
perspective of critics of LA] since, if dignity is one of LAJ’s moral an-
chors, then LAJ] cannot be utterly without moral value. Or, at least,
it cannot be so if dignity itself is a morally significant idea. I do not
show that it is, being satisfied only to note that many have regarded
it as such. Dignity features first in the list of values that might inform
or be embedded in LAJ because it is primarily an individualistic no-
tion, those that follow being more closely tied to how we stand to
one another as members of groups. The narrative arc of chapters
four to six therefore exemplifies a move from individual to group.
The notion of equality is tackled in chapter five. There I attempt
to show the senses in which LA]J is egalitarian and to demonstrate
the value these senses have. Much work has to be done simply to
carve out conceptual space for these senses and to distinguish them
from those that are dominant in much current legal and political
philosophy. The latter are like a cuckoo in a nest, squeezing out all
other conceptions of equality to such a degree that the capacity to
even conceive of alternatives is almost lost. I argue that two con-
ceptions of equality can act as additional moral anchors for LA] and
that both are plausible and significant. If that is so, then this is an-
other argument with which to commend LA] that also makes an ad-
ditional important point: it shows that LA]J is normatively over-de-
termined from within the realm of equality. Of course, the argument
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that LA]J can take normative sustenance from two plausible and sig-
nificant conceptions of equality does not show that LA] is of pre-
eminent moral or political value. It does, however, serve to impede
the thought that it is of no moral or political value at all.

Chapter six explores possibly the most contested and trouble-
some notion to have recently preoccupied jurists and political phi-
losophers, namely, community. The argument I make is that LAJ can
be understood as a means of realising a particular conception (or,
more accurately, family of conceptions) of community. This is cer-
tainly not to say that LA] is the only means of realising this concep-
tion of community; rather, my point is that it is one not insignificant
means of realising and maintaining this form of community. It will
probably come as no surprise that this form of community is in sig-
nificant ways egalitarian and thus overlaps with two of the concep-
tions of equality explored and recommended in chapter five. I try
to show the value of this notion of community, but the argument is
not one from first principles. I argue instead that this notion of com-
munity provides an amenable habitat for the realisation of many os-
tensibly competing values. The point is that this conception of com-
munity is compatible with, and may even be required by, numerous
different arguments from first principles.

In the final instalment of the book —chapter seven— I offer this
conclusion: that LAJ is nowhere near as morally and politically
problematic as critics lead us to believe. That a more measured and
circumspect assessment of the various arguments supporting LA]
yields insight is, for sure, a poor slogan and a pitiful rallying cry. But,
while it falls short of banner-worthy inspiration, the claim is never-
theless true and important. It allows us to better judge a still crucial
feature of our law and that, given law’s capacity for realising both
unparalleled harm and good, is significant. Robert Cover was right
to maintain that legal interpretation takes place in a field of pain and
death; law occupies and constructs that field and it is important we
judge it scrupulously and critically.®* My hope is that the argument
of Law’s Judgement serves to clear the ground for a scrupulous and
critical assessment of one important feature of modern law’s edi-
fice: law’s abstract judgement.

¢ Cover R, ‘Violence and the Word’ (1986) 95 Yale Law Journal 1601-30.
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EQUALITY:
THREE QUESTIONS FOR WILLIAM LUCY"

IGUALDAD: TRES PREGUNTAS PARA WILLIAM LUCY

Rodrigo CAMARENA GONZALEZ"

Professor William Lucy’s book Law’s Judgement (L]J)' explores a
highly relevant, yet surprisingly neglected topic: the abstraction as
a component of contemporary law (bourgeois or liberal law, as op-
posed to feudal law). Although the mere concept of the rule of law
seems to suggest that rules must be abstract and that judges must
apply and interpret them as impartially as possible, there is no much
literature on the topic, and L] fills this gap.

Is the law’s abstraction from context, needs, abilities, virtues or
vices of particular persons something morally valuable? Lucy an-
swers in the positive and shows how Law’s abstract judgement (LAJ)
is connected with three particular conceptions of dignity, equality,
and community. In this piece, I focus on equality over the other val-
ues. In the rest of this paper, first I am going to provide a brief over-
view of the book. Then, I will point out what I consider to be the
most significant contributions of the book regarding the connection
between Law’s abstract judgment and equality. Later, I will ask three
questions so we can illustrate further points of the book and engage
in a critical discussion of L].

* Articulo recibido el 6 de agosto de 2018 y aprobado para su publicacién el 5
de noviembre de 2018.

* ITAM.

1 William Lucy, Law’s Judgement (Oxford Hart Publishing 2017). Referred to as
‘L]’ with accompanying page numbers in the text.
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I1

Lucy argues that there are three features in the abstract judgment
of liberal law (L], 4-5). The first feature is the presumptive identity
component. Addressees are conceived as ‘identical abstract beings’
with same (i) capacities and (ii) entitlements. There are neither
privileges nor discrimination. In fact, Lucy argues ‘there is almost no
better way of attempting to ensure equality than by taking the pre-
sumptive identity component seriously’ (L], 14). The second is the
uniformity component (isonomy). General and objective standards
apply equally to all. Finally, the third is the limited avoidability com-
ponent. The application of such standards is strict, and only in rare
instances by a small number of ‘exculpatory claims. These excep-
tions are subject to a reasonableness scrutiny. Thus, the first feature
relates to the idea of its subjects, i.e., legal person, the second to the
standards (mainly rules) that form part of the systems that are ap-
plied to all addresses, and the third to the unusual scenario in which
the general standard is not applied.

Lucy convincingly argues that LAJ is morally significant and it
safeguards some conceptions of the value of equality. Firstly, ab-
straction is unavoidable because of the generality of rules. Any lib-
eral legal system will need to deal with the issue of abstraction as
rules are general standards. Even if LA]J is a historical institutional
form, it remains a typical feature of liberal law for two reasons. (i)
All liberal legal systems are formed by general, abstract rules that
ignore particularities and (ii) any dispute needs a subject-matter to
identify the applicable standard (L], 17), i.e., they subsume the par-
ticular into the general.

Secondly, certain instances of abstraction and impartiality -
openness and lack of prejudgment (L], 97) are not only conceptually
unavoidable but also morally virtuous (L], 72). Judges are impartial
to subjects, but only in the context of partial rules determined by
the values of a particular legal system (L], 98-100). Moral agents
can always question the content of rules, but abstraction and im-
partiality help to treat disputants as ‘formally equal abstract bear-
ers’ (L], 102). That is, they are treated equally just because they are
members of the legal community, regardless of their gender, status,
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religion or ethnicity. In brief, Lucy makes clear that we should not
confuse a complaint about the particular content of laws with a com-
plaint about abstraction or impartiality as features of LAJ.

II1

Just by analyzing LAJ as a question of institutional design, the book
is an enormous theoretical contribution to understand the different
conceptions of equality in jurisprudence. Although the book takes
the common law tradition as a paradigm, it is also of great theoreti-
cal and practical significance for Latin America. Theoretically, for
instance, Latin American constitutions protect equality before the
law in a formal sense, but they have also incorporated substantive
equality provisions aiming to redress the historical exclusion of
women, aboriginals, and other ethnic groups by recognizing spe-
cial rights. ? Lucy’s work is insightful because, even in a substan-
tive equality approach, this special treatment needs to be specially
justified (L], 16, 188). Also, the components of uniformity and pre-
sumptive identity are unavoidable as indigenous rights, for instance,
apply to all indigenous, regardless of their own particularities.

Practically, Lucy’s work is also a significant contribution to the
connection between the abstraction of rules and equality before
courts of law. For example, The Mexican Supreme Court discussed
for almost two years, with no agreement reached, about the na-
ture of statutory judicial precedents. One question was, precisely,
whether precedents are “norms” even if they are not abstract stan-
dards but concrete decisions.? Lucy’s work can inspire us to argue
that judges safeguard the ideal of equality before the law by apply-
ing standards uniformly to ‘identical abstract beings’ (L], 4), even if
precedents are the outcome of particular decisions.

2 Roberto Gargarella, ‘Equality’ in Rosalind Dixon and Tom Ginsburg (eds), Com-
parative Constitutional Law in Latin America (Edward Elgar 2017) 176, 181 & 191.

3 C.T. 182-2014, Sesion publica ordinaria del Pleno de la Suprema Corte de Jus-
ticia de la Nacién celebrada el lunes 25 de mayo de 2015 [Session of the Plenum of
Mexican Supreme Court of 25 May 2015.], 4, 11, 21, 24.

Problema. Anuario de Filosofia y Teoria del Derecho 11
Nuam. 13, enero-diciembre de 2019, pp. 9-16

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13

RODRIGO CAMARENA GONZALEZ

In addition to the general analysis of LAJ as a ‘particular, possi-
bly historically unique legal institutional form’ (L], 246), the book
makes an array of more specific contributions to the discussion of
impartiality and equality. Because of space constraints, I will ana-
lyze only two. The first is the principle of accommodation. This prin-
ciple refers to the possibility that a legal system may protect some
groups whose values differ from the values of the majority (L], 107).
The strong version of the accommodation principle holds that ‘good
evidence of difference defeats any legal claim’ while the weak ver-
sion holds that ‘good evidence of difference [must] be admitted in
court’ (L], 108.) This principle requires proving membership of a
group other than citizenship. Individuals can be part of several com-
munities, but the ultimate membership is that of citizenship.

The second contribution is Lucy’s analysis of equality and his par-
ticular conceptions of equality in connection with LAJ. He rejects the
thin conception of equality of ‘like cases must be treated alike’ be-
cause the principle is not normatively useful; we need a substantive
account to know what differences are legally relevant (L], 167, 170).
He also rejects Luck Egalitarianism, i.e., the conception of equal-
ity based on distributive justice and the difference between choice
(free will) and circumstances (determined by luck). He questions
the blurred distinction between choice and circumstances L], 174-
177), and the focus on the distribution of things without tackling the
question of equal standing (L], 182).

In contrast, he advances a Social and Political Ideal of Equality
aimed at abolishing hierarchy and exclusion. This is a substantive
conception of equality formed by the four themes of equal stand-
ing, worth, entitlement (bundle of rights) and opacity —i.e., formal
membership is what is relevant, no life-auditing (L], 186). This con-
ception is complemented with the dworkinean Right to Equal Con-
cern and Respect— ‘where concern requires totreat human beings
as capable of suffering and frustration and respect to treat them as
intelligent human beings with conceptions of their lives’.* Together
both conceptions serve to link equality with dignity, the first being a

* Ronald Dworkin, Taking Rights Seriously (Harvard University Press 1978) 272.
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matter of membership to a group, the latter an individualistic notion
that requires respect to any human being (L], 203).

IV

Bearing in mind these contributions, I have three questions for Pro-
fessor Lucy:

1) Throughout the book, Professor Lucy seems to have statutory
provisions as the paradigm of rules. He mentions that ‘law is
part of the enterprise of subjecting human conduct to the gov-
ernance of rules’ (L], 38, emphasis added). In turn, rules must
be among other things, intelligible, known in advance (L], 38-
42) and, more importantly, imply a degree of abstraction that
ignores particularity (L], 16-17). However, in passing, he notes
that equality provisions are interpreted in light of precedents,
but these are subject to ‘elaboration’ and their meaning is ‘never
determined solely by precedents’ (L], 167).

Then, it is puzzling to ascertain that LAJ could be instantiated
in ‘pure’ common law adjudication where precedents are the
sole guiding source for human behavior. There are no pre-exist-
ing statutory provisions or explicit canonical rules. In fact, schol-
ars as Grant Lamond have argued that rather than a rule-based
system, the common law is a case-by-case approach for deciding
cases.® Similarly, Barbara Levenbook has argued that precedents
are best understood as examples, rather than rules.® While cat-
egorization is present in both, reasoning by rules and examples,
the latter seems to suggest a lesser degree of abstraction, and
apparently explains the potential flexibility that common law
judges have when interpreting and applying precedents.

5 Grant Lamond, ‘Do Precedents Create Rules?’ (2005) 1 Legal Theory.

¢ Similarly, Barbara Levenbook has argued that precedents are best understood
as examples, rather than rules: Barbara Levenbook, ‘The Meaning of A Precedent’
Legal Theory (2000) 185. Levi raised the same claim although with different argu-
ments: E. Levi, ‘An Introduction to Legal Reasoning’ (1948) 501 University of Chi-
cago Law Review.
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Nevertheless, it would be controversial to say that the law,
as conceived in L], seeks to subject human conduct to the gov-
ernance of examples. How can a citizen know the standards in
advance when precedents are always subject to ‘elaboration’
and bi-directional analysis between the precedent and the case
at hand that may lead to distinct interpretations? Can LAJ’s ab-
stract and predictable conception of rules be reconciled with
the flexibility and case-by-case approach of pure common law
adjudication?

2) Regarding the principle of accommodation and the limited avoid-
ability component, Lucy states that ‘considerable work needs
be done so as to distinguish between the culture of career crim-
inals and terrorists, on the one hand, and that of various reli-
gious, ethnic, and other groups, on the other’ (L], 108). One can
argue, for instance, that the presence and consequences of co-
lonialism on indigenous people distinguish their ethnic groups
from the rest of the citizens and thus being an indigenous per-
son is a valid reason to avoid the application of some standard.
The consequences of colonialism would be the group member-
ship that differentiates a group from the majority, at least in the
weak version of the principle of accommodation.

Nevertheless, the ‘evidence’ of membership relevant to apply
the principle of accommodation seems to be paradoxical, or at
least not a matter of proof at all. If the allocation of membership
is a subjective entitlement given by self-identification, it may be
used illegitimately to avoid the rigor of the law. In contrast, if its
needed an external or ‘objective’ proof, it may subject the indi-
viduals or the group to the tyranny of the majority, e.g. the of-
ficials or expert witnesses do not consider the group a ‘real’ in-
digenous community or ‘serious’ religion (e.g., Scientology), or
the indigenous community does not consider the individual as
a member.

This question is not only fascinating from a philosophical
perspective but is part of everyday indigenous religious rights
litigation. Think of the landmark Colombian case T-523-97,

7 T-523-97, 15 October 1997, Carlos Gaviria Diaz.
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where the Court held that whipping a convicted murderer was
not cruel or unusual punishment when imposed by the Pdez
—an indigenous community— but a culturally diverse way of
expiation. Or the recent U.S. case of Masterpiece Cakeshop v. Col-
orado Civil Rights Commission,® where the Court ruled that free-
dom of religion could exempt a Christian baker from abiding
non-discrimination laws and thus allows him to reject service
to gay wedding couples.

How, then, is membership proved to justify the principle of
accommodation? Also, once membership is accepted in a trial,
how should judges adjudicate between cultural and diversity
claims, on the one and, and legal equality, on the other, on the
understanding that both claims are valuable from the stand-
point of a particular legal system?

3) The third and last question is connected to the previous one and
relates to the tension between legal pluralism and sovereignty.
Judges must be impartial, but only in light of partial rules devel-
oped by a unique legal system. In this sense, LAJ is an expression
of the liberal state where the locus of sovereignty is only one. By
contrast, in a feudal o pre-liberal region there is no sovereignty
but an array of loci of power. Similarly, in a pluri-national state,
such as Bolivia,’ there are several nations, and legal pluralism is
recognized as a right, thus there are several normative systems
inside a country that are not always subordinated to a single
legal authority.

Does the simultaneous membership to the legal community
and other normative systems grounded on ethnic or religious
connections threaten the sovereignty as hallmark of the liberal
nation-state? Lucy could reply that, ultimately, it is the constitu-
tion —as an expression of sovereignty— that grants such rights.
Still, this would trigger the never-ending debate about whether
rights are ‘created’ or ‘recognized’ by the law. If rights are cre-
ated, then the ultimate membership is indeed citizenship, but if
rights are recognized, then the ultimate membership is human-

8 584 U.S. (2018).
9 Bolivian Constitution of 2009, Articles 1, 2, 9.2, 14.2, 98, and 178.1.
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ity since rights-bearers are individuals with inherent dignity
regardless of the positive law.

These questions are the vehicle to engage in a critical analy-
sis of L], a bright, critical and innovative work that defends and
explains the normative project of liberal law. Perhaps we could
think of a normative order beyond law and challenge our ‘insti-
tutional imagination’ (L], 253). However, before doing this, Lucy
takes the necessary effort seriously to comprehend LAJ inside
the liberal law. By doing this, he brings a thought-provoking
book from which readers of the north and global south, critics
as well as supporters of the LAJ will benefit.
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LAW’S JUDGMENT AND VIRTUOUS JUDGEMENT"

EL JUICIO DEL DERECHO Y EL JUICIO VIRTUOSO

Amalia AMAYA™

SUMMARY: . Law’s Abstract Judgment is Non-Virtuous Judgment.
II. Law’s Abstract Judgment Falls Short of Fostering a
True Community.

William Lucy’s main claim in Law’s Judgment! is that law’s judg-
ment is abstract (LAJ hereinafter). This claim entails that a) the
law sees its addresses not in all its particularity but as identical ab-
stract beings; b) the law judges its addresses by reference to gen-
eral and objective standards equally applicable to all; and c) the
application of these standards is mitigated only by a limited num-
ber and range of exculpatory claims.? This thesis is not meant to
be merely descriptive —of the way in which current law judges us-
but also normative: that the law judges us in this abstract way is a
desirable feature of our legal systems in so far as it is closely con-
nected to some values such as impartiality, dignity, equality and
fairness and it is a means of realizing specific forms of community.

Lucy’s book is a rare achievement in contemporary legal philoso-
phy. Two (unfortunate, in my view) features characterize a substan-
tial part of current work in philosophy of law: first, contemporary
philosophy of law is severely disconnected from the law as such (to
put it in Lucy’s words, legal theory’s stance is highly abstract) and,

* Articulo recibido el 13 de agosto de 2018 y aprobado para su publicacién el 13
de noviembre de 2018.

“* UNAM.

1 William Lucy, Law’s Judgment (Oxford Hart Publishing 2017).

2 Ibid 4-5.
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second, it has a fairly narrow focus. Lucy’s book stands out as an ex-
ception to this state of affairs in that it masterfully connects the legal
and philosophical theses under discussion with a solid knowledge of
doctrinal areas, showing how the claims advanced bear on the real,
pressing, problems facing legal practice. The book also departs from
the ‘you’d better know a lot about a little’ kind of approach that is
characteristic of analytic philosophy of law and provides a refresh-
ingly broad discussion of some fundamental legal values.

Despite its virtues, I find the main claim of the book highly objec-
tionable. My critique has two strands. First, [ will level an objection
against the abstractedness of law’s judgment defended by Lucy on
the grounds that seeing and judging people on the abstract terms
that the thesis recommends amounts to non-virtuous judgment.
This objection is a general one that is importantly connected with
several of the objections against LAJ considered by Lucy. The sec-
ond strand of my critique is directed against the justificatory part of
Lucy’s project. One of the main reasons why Lucy’s finds LAJ valu-
able is because it fosters a distinctive kind of community that is in
significant ways egalitarian. I will argue that the kind of community
envisioned by Lucy as desirable falls short of the kind of commu-
nity we (I) hope to inhabit. Virtuous judgment, rather than abstract
judgment, is the tool whereby the law may help us realize a deeper
communitarian ideal- one that goes beyond Lucy’s egalitarian one.

[. LAW’S ABSTRACT JUDGMENT IS NON-VIRTUOUS JUDGMENT

The claim that law’s judgment is abstract has two aspects: a) one
aspect has to do with the way in which the law sees us, and b) the
second aspect relates to how the law judges us. My claim is that on
both accounts law’s abstract judgment is non-virtuous. The virtu-
ous gaze is one in which we are viewed as beings with equal moral
worth and equal legal rights, but also —and here it radically departs
from the mode of seeing involved in LA]— as the unique creatures
that we are. Thus, the virtuous’ judge, in contrast to the judge that
is committed to LA]J, would see us in all our particularity and would
not be blind to the differences that make us who we are.
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How would the law judge us if it did so virtuously? The virtuous
judge, in contrast to the mode of judging required by LA], would
a) have the ability to see the whole picture, perceive all the mor-
ally and legally salient features of the case, and miss nothing of rele-
vance; b) be emotionally attached to the parties whose case is being
disposed; c) describe and re-describe the case in all its particularity;
and d) specify the values at stake in ways that make them applicable
to the situation at hand —she will know how to put into practice a
particular value, which might even require, on occasion, that she re-
vise the received conception of the values at stake in order to avoid
unjust or absurd decisions. Hence, she will know when, in light of
the circumstances, a defeating condition obtains, which may lead
one to call into question the applicability of the legal rule.

Thus, virtuous judgment is markedly different from abstract judg-
ment. [t embodies a distinct form of both seeing and judging. First, it
sees their addresses in their full complexity, rather than in LAJ’s lim-
ited way. Secondly, it employs context-sensitive standards of judg-
ment, which opens up the possibility that some cases might not be,
given the peculiar configuration of circumstances, ‘rule-cases’ (as
Detmold, whose work is also discussed by Lucy)? nicely puts it.

Let me illustrate by means of two examples (to be added to the
many lucidly discussed by Lucy) the critical ways in which virtu-
ous judgment differs from LAJ. One example of law’s abstract judg-
ment might be thought to be the decision of the Canadian Supreme
Court in the well-known Tracy Latimer case, namely, a decision to
condemn a father to life in prison (against the recommendation of
the jury) for putting an end to his daughter’s life, who had under-
gone several surgeries (and more surgeries had been planned) and
lives in a vegetative state which, however, does not free her from a
terrible pain.* Another example of law’s abstract judgment would be
a decision to send a man, Leroy Reed (who is cognitively deficient)
to prison for life, in application of the ‘three strike and you are out’
law, for standing at the entrance of the courtroom armed to look for

3 See Michael Detmold, ‘Law as Practical Reason’ (1989) Cambridge Law Journal
436-471.
* See Rv Latimer [1997] 1 SCR 217 and R v Latimer [2001] 1 SCR 2.
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a job as a private detective (this decision was, in fact, not the one
taken by the actual jury, who mercifully decided to nullify).> In cases
such as those, rather than giving primacy to the claims of generality
and abstractedness, a virtuous decision-maker (as [ submit was the
jury in Reed’s case) would see Latimer’s and Reed’s cases in all their
specificity and judge them accordingly.

It is worth emphasizing that to favor a virtuous approach to the
law is not, however, to succumb to particularistic impulses. Lucy
(rightly) warns us —and I think he is right- that we should not view
particularism as the alternative to law’s abstract judgment.® Vir-
tuous judgment provides us, I contend, with the correct amount
of abstractedness and particularity. As Aristotle said, virtue is the
right mean between excess and defect. Virtuous judgment provides
us with a third, middle, way in between the unyielding rigor of ab-
stractedness —advocated by Lucy— and the open-ended flexibility
of particularity that seems incompatible (as Lucy convincingly ar-
gues) with the very nature of law.

II. LAW’S ABSTRACT JUDGMENT FALLS SHORT
OF FOSTERING A TRUE COMMUNITY

Lucy claims that law’s abstract judgment enjoys significant norma-
tive support insofar as it embodies important values (such as dig-
nity, equality and impartiality) and fosters an egalitarian kind of
community, more specifically, a Dworkinian community of princi-
ple.” My objection to Lucy’s arguments in support of the normative
appeal of LAJ is the following: although egalitarianism is a quintes-
sential component of our ideal of community, it does not exhaust
the content of community as a legal and political ideal. Indeed, we
expect members of communities to engage socially and politically

5 The case was the subject of a TV show, Frontline, broadcast in the US in 1986:
see <https://www.nytimes.com/1986/04 /08 /movies/inside-the-jury-room.html>
and <http://articles.latimes.com/1986-04-04/entertainment/ca-24551_1_deadly-

force>.
¢ Lucy (n1) 16-19.
7 Ibid 231.
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on an egalitarian basis. However, we also aspire to inhabit a com-
munity in which people are bounded by affective ties and in which
there are relations of mutual aid and reciprocal service. In order to
bring about that community, it is critical the way in which the state
(through its public servants, judges being to the point here) and the
law treats us. An aloof judge, who feels disconnected to those whose
case in being judged, and who sees himself as someone who is to
blindly apply the law, is ill-suited to establishing the kind of social
relationships which, [ would argue, are distinctive of fraternal com-
munities.

Thus, to recapitulate, law’s abstract judgment is not a virtuous
kind of judgment. A virtuous judge would see us and judge us in a
rather different way than a judge who is deeply committed to law’s
abstractedness. It is the former, rather than the latter, that help us to
realize a thick ideal of community —and its corresponding values—
to the fullest. LAJ/’s model of belonging, with its exclusive focus on
egalitarianism, is too thin. Now, Lucy’s claim about law’s abstract
judgment, as argued, is both descriptive and normative. Nothing
of what I have said thus far affects the descriptive adequacy of his
claim. Lucy might be right that law’s for the most part in most in-
stances and in most legal systems sees us and judges us in abstract
terms. This is not, however, all it can aspire to do and it is not the
best way in which it can help us bring about social change and es-
tablish a better kind of community than the one we currently have.
Thus, as a normative claim —about how the law should be— LAJ
seems wanting.

Indeed, Lucy is probably right that doing without law’s abstract-
edness might require ‘the replacement of law as we currently know
it'® But I do not think that this should stop us from pursuing this
project. After all, even if, as Lucy’s exemplarily shows, legal theory
should not be disconnected from legal practice, it should also aspire
to improve and ameliorate that practice. Thinking up and visualiz-
ing a different legal order —one that sees us as the virtuous person
would and that judges us virtuously— is an important step towards
constructing a different (better) kind of community. That commu-

8 Ibid 33.
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nity —to be sure— would not be the type of liberal, bourgeois or
capitalist community we live in now. But neither should the turn to
virtue be interpreted as requiring that we should go back to feudal
legality —and throw away the important lessons that we have learnt
about the importance of generality and abstractedness and the great
historical conquests of due process, equal rights, and equality be-
fore and under the law.’ It requires us, however, that we do not rest
content with these important historical achievements and that we
be willing to engage in a difficult, but worthy, exercise in legal and
political imagination.

° LA]J, as Lucy says, is historically significant, in that its emphasis on generality
and abstraction could be seen as generating a major distinction between feudal or
medieval law, on the one hand, and bourgeois or liberal law, on the other. See Lucy
(n 1) 20.
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THE GENERALS AND PARTICULARS OF LAW’S
ABSTRACT JUDGEMENT AND THE TROUBLE
WITH RESPONSIBILITY IN NEGLIGENCE LAW"

LO GENERAL Y PARTICULAR DEL JUICIO ABSTRACTO
DEL DERECHO Y EL PROBLEMA DE LA RESPONSABILIDAD
EN EL DERECHO DE NEGLIGENCIA

Haris PSARRAS™

One of the advantages of jurisprudence as a method of legal research
that makes it attractive and instructive to lawyers with expertise in
various fields of law is that jurisprudential inquiries and conclu-
sions often offer insights into both the generals and the particulars
of law. Through exploring a concept that we associate with law in
the abstract (e.g. rule-following or adjudication), legal theorists also
deepen our understanding of manifestations of such a concept in a
specific field of law as practised in one or more legal systems (e.g.
rule-following in arbitration processes in common law systems or
Florida criminal law adjudication).

This advantage is evident in William Lucy’s jurisprudential in-
quiry into what he treats as law’s abstract judgement (henceforth,
LAJ) in his most recent monograph, which is somewhat less out-
spokenly entitled Law’s Judgement.! According to William, the dis-
tinguishing feature of law’s judgement is its abstract character; a
feature that becomes manifest if we consider that ‘law judges its
addressees by reference to general and objective standards equally

" Articulo recibido el 6 de agosto de 2018 y aceptado para su publicacién el 19
de noviembre de 2018.

" University of Southampton.

1 William Lucy, Law’s Judgement (Hart 2017).
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applicable to all'? Clearly, this is an observation about law in gen-
eral. Yet William’s argument affirms jurisprudence’s enduring leg-
acy of shedding light on both the generals and the particulars of law,
through tracing the exercise of LAJ in a number of specific areas of
law found in contemporary legal systems of Western culture, with
special emphasis on English law. Tort and contract, criminal law and
anti-discrimination law, citizenship and legal standing; these and
additional fields and topics are explored in the book in light of Wil-
liam’s argument.

More precisely, the monograph selects troubling problems and
unresolved controversies from those and other specific areas of law
that appear to lend support to the complaint that LAJ stands in ten-
sion with, and occasionally impedes the fostering of some of, the
values that law is intended to serve. In examining this complaint,
William’s argument centres upon the following values: the fair treat-
ment of law’s addressees as inviolable individuals, respect for each
one’s dignity, and the promotion of equality and fraternal life in the
ideal form of a political community that modern law-governed soci-
eties are presumed to aspire to. The more or less felicitous service
rendered to those values through established ways in which legal
officials tend to form their judgement when they legislate or decide
cases in specific areas of law, serves as a means for William to clarify
the complaint and as a criterion for evaluating its appositeness.

The essence of the complaint is taken to be that an inevitable
distancing from the specific circumstances and attributes of law’s
addressees that the exercise of LAJ - always according to the com-
plaint - inevitably brings with it, cannot help neglecting individual
addressees’ morally significant particularities. With the abstract
character of LAJ being understood as a matter of the generality and
general applicability of legal norms, the complaint culminates in the
assertion that LAJ is, in view of its abstract character, a seriously im-
paired form of moral judgement. In evaluating the complaint, Wil-
liam adopts a moderately critical stance towards it.

When it comes to concerns over LAJ at a general level (e.g. the
concern that normative abstractions in law tend to overlook the spe-

2 Ibid 4.
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cifics of individual persons and situations, even though the consid-
eration of such specifics is often crucial to the formation of sound
moral judgements on the respective persons and situations), the
monograph acknowledges and selectively affirms them.® But with
regard to concerns over a claimed tension between specific moral
values and the way LAJ is practiced in specific areas of law in Eng-
land and beyond, William is considerably more skeptical. In fact,
he often engages in a rebuttal of the criticism of legal norms and
institutional practices that feeds into such concerns. He does that
through demonstrating how particular laws or legal processes and
policies in particular legal areas do (or at least are tuned to doing)
justice to the morally meaningful specifics of individual cases and
persons, and thus serve relatively well overall any moral values that
are pertinent to those areas.*

As becomes apparent, the jurisprudential modus operandi that
consists in a parallel consideration of the generals and the particu-
lars of law (or of the generals through the particulars and vice versa)
is notably present in William’s monograph and also reflected in his
stance towards the criticism of LAJ: his more positive reception of
critical remarks that pertain to the generals of this type of judge-
ment can be contrasted to his informed doubt towards - if not his
refutation of - critical remarks that concentrate on its particulars.

[ now turn to my own thoughts on William's general stance to-
wards any limitations that may be inherent in LAJ, as well as to-
wards that part of the criticism of it that he finds excessive or even
misguided in light of examples from particular areas of law. And as
[ do that I see that any points of agreement or disagreement with
key claims in his monograph that have come to mind, and have been
progressively taking shape since I first read it, can also be helpfully
sketched out in terms of a dividing line between the generals and
the particulars. Of course, it is the generals and the particulars of
William’s approach to LAJ and to its critics that | am talking about
here, not the generals and the particulars of LAJ — though, as one
may be quick to point out, the former are built upon the latter.

3 See, e.g.ibid 21-22.
* See, e.g. ibid chs 3 and 5.
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In brief, I am in agreement with William when he remains uncon-
vinced by arguments that reject LAJ for allegedly being morally myo-
pic or even flawed, but I believe that his rebuttal of most of those
arguments would be more persuasive if he made fewer concessions
to them; or, to put it differently, if his defence of the moral quality
of LAJ were more extensive and more categorical. In any case, Wil-
liam’s moderate stance towards the critics of LAJ that [ am taking
issue with here, unfolds, as said, at two levels.

At the general level, the monograph joins —-albeit temperately- the
critics of LAJ in lamenting an allegedly inherent tendency of LAJ to
produce or reiterate abstract conceptualisations of persons and of
their conduct in a one-size-fits-all mode® that may undermine the
complexity and variety of pertinent moral considerations in difficult
legal cases. At the level of the particulars, the monograph, despite
the fact that it eventually discredits most of the critics’ complaints
against what they perceive as LAJ’s compromised and inoperative
concretisation of key moral values,® occasionally discredits them in a
manner thataffirms, in principle, the emergence of a tension between
LAJ and such values; and this is to the disappointment of those who,
like me, would argue that such a tension is practically non-existent.

My reservations about the generals of William’s only tentatively
critical approach to the criticism against LAJ were briefly discussed
in my book review of Law’s Judgement last year.” I also highlighted
some of the weak points raised by the critics of LAJ that appear to me
to invite a more robustly critical response. Later in this note, I will
also turn to the particulars; more precisely, to one interesting aspect
of the particulars of William’s approach to the LAJ: his worries over
what he perceives as LAJ’s contribution to a ‘moral jolt”® concern-
ing the attribution of responsibility in negligence law. I will do that
after I reiterate and expand on one of my book review’s reserva-
tions regarding the generals of William’s view on LAJ; a reservation
that can both serve as a springboard for moving to the particulars of

5 See, e.g. ibid 1-2 & 35.

¢ See, e.g. ibid 32-34.

7 Harris Psarras (2018) 77 Cambridge Law Journal 423-427.
8 Lucy (n1) 79.
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William’s approach and pave the way for my synoptic argument to
demonstrate that the elements that I find unconvincing in parts of
William’s generals on LAJ share a common root with elements that
trouble me in his particulars on it.

My reservation regarding the generals that I consider crucial here
is William’s treatment of abstract judgement, understood as the
evaluation of the conduct of persons on the basis of abstract (i.e.
non-person specific) criteria, as a distinctive feature of law’s judge-
ment; or, to be more precise, as the distinctive feature of it: remem-
ber that the monograph singles out law’s judgement, as a special
type of judgement of persons’ conduct, in light of its abstract charac-
ter, to which law’s judgement also owes the name (LAJ) under which
it is known in the course of William’s argument. I disagree.’ Judging
a person’s conduct on the basis of abstract criteria is not a distinc-
tive feature of law. On the contrary, it is an ordinary feature of any
form of guidance and evaluation of persons’ conduct on the basis of
rules. From religion to management, from courtesy to morals, per-
sons are governed by rules.’® And rules govern through providing
their addressees with binding abstract criteria of action-guidance
and judgement. Of course, context- or person-specific consider-
ations are not foreign to decision-making processes in rule-based
systems of action-guidance other than law. But such considerations
are not unknown to law either;!! so the question as to whether LAJ is
an apposite name for law’s judgement persists.

This question is a pressing one. Far from being only a question
about a name, or from solely casting doubt as to whether the ab-
stract character of law’s judgement is the feature that such judge-
ment may owe its special character (if it has any) to, it also challenges
the view that abstract judgement may have a propensity for moral
jolts. If abstract judgement is a feature of any rule-based mode of ac-
tion-guidance, and considering that most modes of action-guidance

 Psarras (n 7) 424.

10 See, more generally, HLA Hart, The Concept of Law (Oxford University Press
2012) 86-87 & 169-170.

1 See, e.g., N MacCormick, Rhetoric and the Rule of Law (Oxford University
Press 2005) 80-81.
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are rule-based, a criticism of LAJ for potentially leading to morally
flawed evaluations becomes considerably less credible, as it inevi-
tably targets all rule-based systems that drive our actions and allow
us to consistently evaluate ours and others’ conduct. Such a target
is overly demanding, because in its pursuit one appears to have no
choice but to abandon rule-based modes of moral judgement alto-
gether in favour of non-rule-based ones.

Now, a dedicated critic of LAJ may bite the bullet and argue that
dispensing with rule-based judgement is not a bad idea after all.
From such a critic’s perspective, rules (due to a certain level of ab-
straction to which they owe their ability to cover an indefinite num-
ber of specific cases) may be seen as inherently unresponsive to a
morally justified expectation that our judgement is also formed in
light of context- or person-specific considerations applying to this
or that situation in a morally significant manner. How can one re-
spond to this criticism against LAJ?

One way is to argue that LAJ (as well as abstract judgement in
other rule-based systems beyond law) is not commensurate with
the paradigmatic form of person-specific judgement, and thus that
a characterisation of the former as morally impaired fails if it is pre-
mised upon a comparison between the former and the latter. Clearly,
this line of argument, though it precludes the consideration of ab-
stract judgement as a comparatively superior form of moral judge-
ment tout court (in any case, to defend LAJ robustly, one does not
need to subscribe to such a boastful and most likely misguided
praise of abstract judgement), can effectively insulate LAJ against
complaints for its alleged moral myopia. Another way is one that
is more moderate towards LAJ’s critics: concede that LAJ may give
rise to moral jolts, but then argue, in light of the particulars of the
exercise of LAJ in specific areas of law, that such moral jolts are ef-
fectively avoided. It is this latter way that William often follows in
his defence of LAJ: he rebuts objections against LAJ through arguing
that though its generals (that is, its rule-based and, hence, non-per-
son-specific character) may indeed give rise to moral problems, its
particulars (that is, its manifestations in specific areas of law) prove
to meet key moral expectations in any of those areas that he has cho-
sen for field-testing LAJ’s moral competency.
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Yet, as said, such rebuttals of the criticism against LAJ have its
limitations. William’s exploration of the charge that LAJ has a part
in complications concerning the ascription of responsibility in neg-
ligence law is telling in this respect. As it has been established in
Nettleship v Weston,'? the standard of care that applies to a reason-
ably competent driver also applies to a learner driver. Regardless
of her inexperience, the latter is also under an obligation to adhere
to the high standard of performance required from the former. If a
learner driver (as Mrs Weston, in this case) is in breach of the gener-
ally required standard, she is found responsible for the occurrence
of any harm that her breach has caused to another person and liable
to compensate for it. In the monograph, this rule is considered as a
typical manifestation of LAJ, in the sense that it is blind to the par-
ticularity of the learner driver’s situation.

So far so good. But, in discussing this case, the monograph also
turns to a relevant complaint of the critics of LAJ: holding a learner
driver responsible for failing to meet the standard required from an
experienced driver amounts, according to the critics, to an instance
of judging the learner driver unfairly.!* More precisely, the rule in
Nettleship v Weston is seen by the critics as a paradigmatic case of
the morally objectionable judgements that LAJ is accused of having
a propensity to lead to, due to its abstract character. Here, the ob-
jection to LAJ's supposed neglect of morally crucial person-specific
considerations culminates in the critics’ claim that ‘imposing liabil-
ity on Mrs Weston for failing to meet a standard she plainly could
not meet penalises her for failing to do the impossible’.!*

Clearly, though this complaint against LA/ is discussed in light of
a specific case from negligence law, it concerns the generals of LAJ.
In fact, it is another version of the critics’ leitmotif that law’s judg-
ment of a person and its negative evaluation of her conduct in light
of abstract, rule-based criteria rather than in light of person-specific
considerations are often morally problematic and occasionally mor-
ally untenable. William’s response to this criticism of the generals

12 [1971] EWCA Civ 6.
13 Lucy (n 1) 80.
1 Tbid 79.
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of LAJ is not a response at the general level, as it would be the one
[ would favour. Far from offering itself as a general defence of the
moral legitimacy and appositeness of abstract judgement in law and
in other rule-based systems, William's approach is framed in terms
of the particulars of LAJ in negligence law (equally field-specific de-
fences of LAJ can be found in William’s discussion of LAJ’s place in
other fields of law surveyed in the book).

More specifically, William’s negligence-law-specific response
could be summarised as follows: the crux of fairness in negligence
law is less a matter of a fair judgement regarding the defendant’s
responsibility for her acts and more a matter of a fair system of out-
come responsibility according to which each person is found re-
sponsible for the outcome of her acts in a manner that is reciprocal,
impartial, and beneficial for all law’s addressees.!® This response
draws inspiration from Honoré’s account primarily of strict liability,
but also of fault liability in private law.'® Regardless of whether the
critics of LAJ would be attracted to William’s invitation for a fresh
appraisal of LAJ's manifestations in negligence law (an appraisal to
be conducted, this time, in terms of a conception of fairness different
to the one that their criticism has been premised upon), [ hold that a
response to the critics in light of the generals rather than the partic-
ulars of LAJ would be more apt and effective, even when it comes to a
controversy as limited to a specific field of law as the one over the fair-
ness of responsibility ascription in negligence law may seem to be.

A response to the critics’ complaint that LAJ is to blame for the
unfair, according to them, decision against Mrs Weston could take
the form of a defence of the generals of L4J, if, for instance, it em-
phasises that person-specific judgement cannot be a substitute for
LAJ, because the two forms of judgement are incommensurable to
each other. Incommensurability, here, can be highlighted in different
terms, separately or cumulatively.

To the complaint that LA/ leads to unfair (in light of Nettleship
v Weston) and, more broadly, to morally objectionable judgements

15 Ibid 91-92.
16 See T Honoré, ‘Responsibility and Luck: The Moral Basis of Strict Liability’ in
his Responsibility and Fault (Hart 1999) 14-40.
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THE GENERALS AND PARTICULARS OF LAW’S ABSTRACT JUDGEMENT...

of specific persons, one could respond through indicating that the
exercise of LAJ in negligence and elsewhere in law is about judging
not persons, but specific acts (the virtues and vices of a person as
a character or other character traits no matter how relevant they
may be to a facilitation or hindering of such a person’s compliance
with the law do not interest LAJ).'” To the complaint that LAJ pro-
duces unwarrantedly negative evaluations of a person’s conduct in
light of rule-based criteria, one could object that the primary moral
function of rules is to provide action-guidance before they are (and
in order not to be) infringed;'® not necessarily to provide criteria of
evaluation of their possible infringements (let alone of the infring-
ers’ broader conduct) as blameworthy, neutral or, in rare cases, even
praiseworthy for some reason. And the list of responses to the ciriti-
cism of LAJ that call attention to the LAJ’s generals rather than to its
particulars could possibly continue.

[t may now be time to wrap this up. As [ look forward to receiving
William’s responses that are expected to be as thought-provoking
as the monograph itself, I will end with this: the analysis of LAJ and
of its critics’ objections that William undertakes in Law’s Judgement
is engagingly complex, because it covers both the generals and the
particulars of LAJ. The present note could be seen as an invitation to
hear more about the intertwinement between the two, which, as any
careful reader of the monograph must have noticed, William is fully
aware of and potentially keen to explore even further.

17" Regarding the exclusion of the quality of a person’s character from a possible
set of considerations regarding the scope and justification of strict liability (and, by
extension, of fault liability) consider, e.g. ]. Gardner, “Obligations and Outcomes in
the Law of Torts” in P Cane & ] Gardner, Relating to Responsibility: Essays in Honour
of Tony Honoré on his 80th Birthday (Hart 2001) 111-144, 115.

18 See, e.g. the idealist approach to the basis of liability in negligence as dis-
cussed in NJ McBride, ‘Duties of Care-Do They Really Exist?’ (2004) Oxford journal
of Legal Studies 417-441, 421-422.

Problema. Anuario de Filosofia y Teoria del Derecho 31
Nuam. 13, enero-diciembre de 2019, pp. 23-31

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13
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ON WILLIAM LUCY’S LAW’S JUDGEMENT"

EL JUICIO ABSTRACTO DEL DERECHO Y LA FIDELIDAD
INTELIGENTE: SOBRE LAW’S JUDGEMENT DE WILLIAM LUCY

Imer B. FLORES™

We have to choose between an abstract, principled, moral
reading... and a concrete, dated, reading.
Ronald Dworkin, The Arduous Virtue of Fidelity (1997)

Every proposition of positive law, whether contained in a
statute or a judicial precedent, is to be interpreted reason-
ably, in the light of its evident purpose.

Lon L. Fuller, The Case of the Speluncean Explorers (1949)
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IMER B. FLORES

[. INTRODUCTION: LAW’S ABSTRACT JUDGEMENT (LA/)

Elucidating and defending the abstract nature of law’s judgement is
the double aim of William Lucy’s Law’s Judgement.! It is worth men-
tioning that this feature of law, i.e. law’s abstract judgement (herein-
after LAJ), has been either dismissed or overlooked by legal theory.
What’s more for most critical authors it is morally troublesome or
historically anachronistic.? Hence, the book rectifies and redresses
this wrong not only by exploring the various connections between
LAJ and some of our most important legal and political values, such
as dignity, equality and community, but also by showing its close re-
lations to juristic conceptions embedded in the law, such as person-
hood, i.e. legal persons, and fairness, including responsibility, impar-
tiality and equity (or even mercy). In that sense, it serves a double
purpose: first, it makes a case against those who counsel liberation
from LAJ; and, second, it redirects attention to the task of morally
evaluating LA]J in its own terms.

In my opinion, Lucy’s contributions, in addition to providing the
first book-length and pretty exhaustive analysis and defence of LAJ,
are both descriptive/explicative and prescriptive/normative, since
it has both explanatory/expository and justificatory aims.? In what
follows, I will commence by reviewing Lucy’s LAJ; continue by revis-
ing critically his version of LAJ; and conclude by reinforcing why I
applaud and embrace Lucy’s LAJ.

1 See William Lucy, Law’s Judgement (Hart Publishing 2017) (hereinafter refer-
ences will made directly in the text and between parentheses). See also ‘Abstraction
and the Rule of Law’ (2009) 29 Oxford Journal of Legal Studies 481-509.

2 See Roberto Mangabeira Unger, Knowledge and Politics (Free Press 1975) 74:
“The language of formal equality is a language of rights as abstract opportunities to
enjoy certain advantages rather than a language of the concrete and actual experi-
ence of social life.”

3 See Imer B Flores, ‘The Legacy of Ronald Dworkin (1931-2013): A Legal The-
ory and Methodology for Hedgehogs, Hercules, and One Right Answers’ (2015) 9
Problema. Anuario de Filosofia y Teoria del Derecho 157-192, 165-173; and, ‘Taking
(Human) Dignity and Rights Seriously: The Integrated Legal, Moral and Political
Philosophy of Ronald Dworkin’, in Salman Khurshid, Lokendra Malik & Verdnica Ro-
driguez-Blanco (eds), Dignity in the Legal and Political Philosophy of Ronald Dwor-
kin (Oxford University Press 2018) 101-129, 103-107.
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LAW’S ABSTRACT JUDGEMENT (LAJ) AND INTELLIGENT FIDELITY...

[1. LA] REVIEWED

The main claim that William Lucy defends right from the start and
develops throughout the book is: “[L]aw’s judgement is abstract” (p.
3). For that purpose, in the introductory chapter 1, he begins by ex-
plaining his claim re how law judges us, which he identifies mainly
with bourgeois (or liberal and modern) law, and by emphasizing
that LA/ includes as three of its most distinctive features:

1) The presumptive identity component;
2) The uniformity component; and
3) The limited avoidability component.

According to (1) law —usually— sees its addresses as identical
abstract beings, regarding both their capacities and entitlements, at
least in a formal way; (2) law —generally speaking— judges its ad-
dresses by reference to general and objective standards equally ap-
plicable to all; and (3) law —often— includes a limited number and
range of exculpatory claims that are subject to reasonableness stan-
dards (pp. 4-5). The first component refers to the nature of law’s ad-
dresses, i.e. legal persons or subjects, whereas the second and third
components relate to the content of laws themselves (the former to
legal standards and the later to its mitigations, i.e. rules and excep-
tions) (pp. 15-16). As Lucy clarifies, in stating the three components
—(1), (2), and (3)— the qualifications used —‘usually’, ‘general
speaking’, and ‘often’— are deliberate: “My claim is not that these
three components are realised to the maximum degree across the
whole of all or most current legal systems. Rather, it is that their sig-
nificance in many legal systems and much legal thought is such that
departures from them —which are in fact numerous— are regarded
as suspicious or problematic.” (p. 5)

Lucy continuesby makingexplicittwo caveatsregarding LA/ (p.16):

(i) It is not ubiquitous, but pretty common throughout legal doc-
trine; and
(ii) It oscillates from more to less abstract (and back).
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And from the last caveat, i.e. “LAJ must be contrasted with less ab-
stract (but not pure particularistic) judgment”, prefigures “another
and related warning”: “It is that LAJ should not be flippantly con-
trasted with moral or ethical judgement. This is a mistake because
there is no a priori reason why the models in play in one domain
should not be similar or even exactly the same as those in another”
(p- 18).

Later on Lucy responds to the question: “Why is LAJ worthy of
further study?” (p. 19) Although his response is not fully unpacked
until the end of the book, he advances: “My general argumentative
strategy is an attempt to find value in LAJ regardless of the charges
against it” (p. 25). In short, there are at least four considerations
that make the study of LAJ worthwhile, each one responding to a
charge against it:

(A) It appears to be an historical anachronism, but it is “histori-
cally significant”: “Its emphasis in generality and abstraction could
be seen... as generating a distinction between feudal (or medieval
law), on the one hand, and bourgeois (or liberal) law, on the other”
(pp. 19-20);

(B) It “seems deeply morally counter-intuitive” by suppressing
particularities and differences: “[L]aw deliberately ignores much
about character, context, and knowledge of those before it, so that
makers of good faith mistakes and those not wilfully ignorant can
often be trapped in the law’s maw” (p. 21);

(C) It looks like “there is a great deal wrong with it” and as such is
“deeply problematic” (p. 22); and,

(D) It follows —from A, B and C— that LA/ is, therefore, unfair,
morally objectionable, or suspect.

In sum, he identifies at least four different, but sometimes related,
strands in the critique of LAJ:*

4 See Karl Marx, “Critique of the Gotha Programme”, in Karl Marx and Fried-
rich Engels, Collected Works: 1874-1883, vol. 24 (Lawrence and Wishart 1989); and,
Evgeny Pashukanis, Law and Marxism: A General Theory (first published in Russian
1924, Pluto Press 1983). See also Unger (n 2); Law in Modern Society. Toward a
Criticism of Social Theory (Free Press 1976); and The Critical Legal Studies Move-
ment (Harvard University Press 1986). For an overview of the critical legal studies,
in general, and the (critical) feminist theory, critical race theory, and other critical
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LAW’S ABSTRACT JUDGEMENT (LAJ) AND INTELLIGENT FIDELITY...

(a) The grip of a significant historical transition: “it is a shift from
modern law to postmodern law, from autonomous law to responsive
law, or from [liberal] legal order to post-liberal legal order” (p. 22);

(b) The suppression of “particularity and difference”, by ignoring
“many of the significant features of those before it” and by articulat-
ing and informing behind an arguably gender-neutrality an “objec-
tionably valorised notions of masculinity, on the one hand, and inap-
propriate images of femininity, on the other” (pp. 23-24);

(c) The problem of fairness: “although law is often a means of
treating people equally, it is simultaneously and equally often a
means of treating them unequally. Treating different people as if
they were the same, or treating different people in exactly the same
way, is in effect a form of unequal treatment” (p. 24); and

(d) Two related forms of an intuition regarding the problem of
fairness: “One holds that, keeping defendants rather than claimants
in mind, it is unfair for the law to hold them to standards of behav-
iour which they cannot achieve... The other, related form of this in-
tuition holds that it is unfair not to excuse good-faith wrong doing”
(p- 25)°

Lucy proceeds to tackle the methodological question of “How?”
Firstly, he advances: “The approach adopted here is jurispruden-
tial or legal-philosophical”; but with an important constraint “law’s
judgement is an aspect of legal institutional design”, which refers
to “both to procedural and substantive doctrines, on the one hand,
and more general features of a legal system, on the other” (p. 26).
Secondly, he cautions: “The temptation among many contemporary
jurists and legal philosophers is to assume that answers... must en-
tail the construction of arguments from first principles” (p. 27). In-
stead, he explains: “What follows avoids immediate recourse to first
principles. Our examination of LAJ aims to illuminate the values, if
any, immanent within this aspect of legal institutional design or, at

approaches, in particular, see Brian Bix, Jurisprudence: Theory and Context (3rd ed,
Sweet & Maxwell 2003) 217-236.

5> Before proceeding to the following section, he advances the core of chapter 3:
“Any adequate response to this critique must look closely at the law’s conception
of liability-responsibility, law’s supposed impartiality and the role of mercy in the
administration of law” (p 25).
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the very least, closely related to it”. Thirdly, he clarifies “The values
[ examine are normative —part of our moral, ethical and legal fab-
ric—" and “I ignore non-normative sources of support for LAJ”, and
even elucidates (p. 28):

My discussion of the values immanent within and supportive of LAJ is
not in any sense foundational. It is not therefore concerned, as much
moral philosophy is, with the epistemological or rational basis of those
values. Rather, the principal burden is to elucidate those values and their
relationship not just with this aspect of legal institutional design but
also with one another.

Fourthly, he makes explicit one key aspect: “One way in which we
can try to ensure a close fit between our normative and explana-
tory accounts of an aspect of legal institutional design, on the one
hand, and that aspect of legal institutional design, on the other, is by
embracing the participants’ point of view as our principal method-
ological injunction” (p. 29).° Lastly, he takes sides with those —like
Ronald Dworkin— who think that contemporary legal philosophy
does not have to be boring, but “should strive to be interesting” (p.
31, fn 79).” He adds (p. 32):

¢ See William Lucy, Understanding and Explaining Adjudication (Oxford Univer-
sity Press 1999).

7 See Ronald Dworkin, ‘Hart’s Postscript and the Character of Political Philoso-
phy’ (2004) 24 Oxford Journal of Legal Studies 1-37. (Reprinted in Justice in Robes
(Harvard University Press 2006) 140-186.) Ibid 37 (185-186): “I believe that legal
philosophy should be of interest to disciplines both more or less abstract than it-
self. [t should be of interest to other departments of philosophy —political philoso-
phy, of course, but other department as well— and it should of interest to lawyers
and judges. There is just now an explosion of interest in legal philosophy... But this
explosion is taking place not within courses called “jurisprudence”, which I fear
remain dreary, but within substantive areas of law... I don’t just mean that these
courses engage theoretical as well as practical issues: they engage exactly the is-
sues I have been discussing about the content of legality and its implications for
the content of law. But legal philosophers who regard their work as descriptive
or conceptual as distinct from normative have, in my view, lost an opportunity to
join these discussions and debates, and in some universities the dominion of juris-
prudence has shrunk in consequence”. See David Enoch, ‘Is General Jurisprudence
Interesting?’ in David Plunkett et als. (eds), Dimensions of Normativity: New Essays
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[W]e cast our troth in with the proponents of the allegedly interesting
jurisprudential project and focus upon illuminating some area of legal
institutional design. The questions in this enterprise do not revolve
around the existence conditions for law in general or for any conceiv-
able legal system, but instead centre upon particular legal concepts and
features of existing legal systems.

He finishes his introductory chapter one “Law’s Judgement” with
a “Prospect”: “Chapter two addresses the legal person, examining
the forms it takes and sketching the nature of its relation with LAJ".
“Chapter three distinguishes three charges of unfairness that LAJ of-
ten generates. One of the charges relates to legal-liability responsi-
bility, [other] raises the issue of impartiality and the third invokes
the idea of equity (or mercy)” (pp. 32-33). The remaining chapters
explore —as advanced— the various connections between LAJ and
some of our most important legal and political values, such as “dig-
nity” in chapter four (pp. 123-162), “equality” in chapter five (pp.
165-203), and “community” in chapter six (pp. 205-242). “The fi-
nal [concluding] chapter —chapter seven— recaps the arguments
of the previous chapters and reiterates the claim that LA/ is nowhere
near as morally and politically problematic as critics lead us to be-
lieve” (p. 34).

Clearly, his argument implies the adoption of a broader normative
perspective, which can be characterized as “immanence” and dis-
tinguished from “consistency” (or “congruence” or “coherence”):®

on Metaethics and Jurisprudence (Oxford University Press 2019) (forthcoming); and
Julie Dickson, ‘Why General Jurisprudence Is Interesting’, (2017) 49 Critica. Revista
Hispanoamericana de Filosofia 11-39. See also Pau Luque, ‘The Interestingness of
the Non-Interestingness Objection to General Jurisprudence’ (2017) 49 Critica. Re-
vista Hispanoamericana de Filosofia 5-10.

8 See Lon L. Fuller, The Morality of Law (rev. ed. Yale University Press 1969) 81-
91 (originally published: 1964); and Amalia Amaya, Tapestry of Reason. An Inquiry
into the Nature of Coherence and its Role in Legal Argument (Hart Publishing 2015).
See also Imer B Flores, ‘Sobre la coherencia en el derecho y en la argumentacion
juridica’ in ‘Sobre The Tapestry of Reason: An Inquiry into the Nature of Coherence
and its Role in Legal Argument, de Amalia Amaya. / On The Tapestry of Reason: An In-
quiry into the Nature of Coherence and its Role in Legal Argument, by Amalia Amaya’
(2017), 46 Isonomia. Revista de Teoria y Filosofia del Derecho 163-178.
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“The immanence (or embeddedness or embodiment) claim is stron-
ger than the mere consistency claim in two respects. First, because
it insists that the values in play are not merely compatible with,
but make normative sense of LAJ; and second, because it holds that
these values are indeed manifest or constrained in that social-insti-
tutional form” (p. 246).

What's more, he adds: “an account of the moral and political com-
pany that LAJ keeps adds to the latter’s lustre because it endorses
an holistic position about value. Such a position holds that both the
worth and truth of each of our values is, either in part or in full, a
function of how well each fits with the rest of our values” (p. 247).
Immediately after, he refers to Dworkin —who espoused this kind
of view— and quotes a couple of passages from Justice for Hedge-
hogs (pp. 247-248): “in political morality integration is a necessary
condition of truth. We do not secure finally persuasive conceptions
of our several political unless our conceptions do mesh.” And, “full
value holism —the hedgehog’s faith that all values form an inter-
locking network, that each of our convictions about what is good or
right or beautiful plays some role in supporting each of our other
convictions in each of those domains of value”? In the final chapter
seven “Conclusion”, Lucy wraps his argument (pp. 243-245):

My attempt to place LAJ in a broader normative (moral-cum-political)
perspective is intended to make some of its particular features less trou-
bling than they might appear when viewed up close... Furthermore, this
broader normative perspective prevents us viewing LA/ in isolation,
helping us to see that it is not a free-standing, single ‘thing’ or discrete
item but, rather, part of a more complex interconnected whole or amal-
gam comprising, at the least, notions of dignity, equality and community.

9 See Ronald Dworkin, Justice for Hedgehogs (Harvard University Press 2011)
5-6 and 120. See Imer B. Flores, ‘Ronald Dworkin’s Justice for Hedgehogs and Part-
nership Conception of Democracy (With a Comment to Jeremy Waldron’s “A Major-
ity in the Lifeboat”)’ (2010) 4 Problema. Anuario de Filosofia y Teoria del Derecho
65-103, 67-76; ‘The Legacy of Ronald Dworkin..” (n 3) 173-181, and ‘Taking (Hu-
man) Dignity and Rights Seriously... (n 3) 107-111.
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[11. LA] REVISED

[ agree almost completely with Lucy’s claims, but I fear he is being
extremely cautious and tends to avoid going deeper and stops short
by adopting weaker versions, instead of the stronger versions. Let
me be clear, I totally agree that law’s judgement is abstract, and con-
tains the three components described by Lucy, and so on, especially
regarding the duty of the judges of fidelity to law and its purposes
and values to the extent that [ endorse completely the virtues of LAJ.
As the reader can see | am sympathetic to the project, and will like
to push it forward.

First, instead of endorsing unambiguously the claim that law’s
judgment —in addition to being abstract— is objective, Lucy affirms
(p.- 5, fn 8):

It is tempting to say that these features show that law’s judgement is
also objective and there is at least one credible sense of ‘objective’ in
which this is right... However, the notion of objectivity when applied to
law can have many other senses... and is undoubtedly complex. Although
some significant points about law’s abstract judgement can be made us-
ing various senses of that term... this runs the risk of unnecessary com-
plication.!?

He can easily respond that his claim is merely that law’s judge-
ment is abstract, without endorsing or neglecting that it can be ob-
jective as well. In any event, instead of saying that it is “undoubtedly
complex” and “runs the risk of unnecessary complication”, I will like
to advise him on the contrary: to explore not only the dichotomies
abstract-concrete, general-particular and objective-subjective, but
also the close interconnections between abstract-general-objective,
on the one hand, and concrete-particular-subjective, on the other
hand. After all, these three components, in general, and the uniformity
component, i.e. “law judges its addressees by reference to general and

10 Lucy includes references to Matthew Kramer, Objectivity and the Rule of Law
(Cambridge University Press 2007) and Kent Greenwalt, Law and Objectivity (Ox-
ford University Press 1992). See also Ronald Dworkin, ‘Objectivity and Truth: You'd
Better Believe It’ (1996) 25 Philosophy and Public Affairs 87-139.
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objective standards equally applicable to all’ (p. 4), in particular, are
rooted in the interconnection between abstractness, generality and
objectivity, which are at the core of law’s formality and even legality.

Actually, in his “Abstraction and the Rule of Law”, Lucy advanced:
“That concept [i.e. the concept of the rule of law] consists of two con-
stitutive claims: first, that the rule of law stands against arbitrary
power and, second, that it consists of, at the very least, a limited
number of principles, observance of which prevents law-makers
from exercising power arbitrarily.”*! Furthermore, he acknowledged
that Lon L. Fuller’s and Joseph Raz’s accounts of the rule of law do
not explicitly support LA/, except implicitly through “the require-
ment that legal rules be general.” He added:*?

As a matter of both lawyerly and ordinary common sense, generality
in this context can have at least two meanings... one idea in play is that
the provision in question applies to all citizens or, perhaps, to all of its
addressees (these two possibilities need not be the same)... Generality
here is therefore simple uniformity: the same rules bind all...

But there is another sense generality can plausibly have here... [rules]
are or must be applied in the same manner. Saying this is to say more
than that the same rules do or should bind all citizens (or addressees). It
is to insist upon uniformity of application. This second sense of general-
ity turns attention from the rules themselves to their enforcement and
interpretation...

Simple uniformity and uniformity of application can be advanced
by, and are to some extent embodied in, law’s abstract judgement. The
uniformity component of law’s abstract judgement is, after all, virtually
synonymous with simple uniformity. The first —presumptive identity—
component ensures a degree of uniformity of application by making it

11 Lucy, ‘Abstraction and the Rule of Law’ (n 1) 494.

12 Ibid, 495-496. See Fuller (n 8), especially ‘The Generality of the Law’ 46-49
and ‘Congruence between Official Action and Declared Rule’ 81-91; and Joseph Raz,
The Authority of Law (Oxford University Press 1979). See also HLA Hart, ‘Book Re-
view’ (1965) 78 Harvard Law Review 1281-1296; Ronald Dworkin ‘The Elusive Mo-
rality of Law’ (1965), Marshall Cohen ‘Law, Morality and Purpose’ (1965), and Lon
L Fuller ‘A Reply to Professors Cohen and Dworkin’ (1965), in “The Morality of Law
-A Symposium”, 10 Villanova Law Review 631-639, 640-654, and 655-666, respec-
tively.
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very difficult for liability decisions to turn upon particularities of the
disputants’ character or context...

Second, regarding Lucy’s caveats, although he announces that
“LA]J is not ubiquitous”, he cannot really meant it, at least not with-
out risking a contradiction, since he asserts “It is more deeply em-
bedded in some areas of legal doctrine than in others. A more ex-
pansive survey would disclose areas in which it has little influence”;
and, “Judged across entire legal systems, the abstract nature of LAJ
is thus a matter of degree, of more or less” (p. 16). In that sense, the
fact that LAJ is not as deeply embedded in all areas of legal doctrine,
even if we grant that there are areas with little influence, does not
disprove, but —on the contrary— proves that it is ubiquitous, i.e.
present everywhere, where law is and its large or little presence, re-
confirms that it is thus a matter of degree, of more or less.

Let me suggest a friendly amendment to this caveat: LA/ is ubiqui-
tous, though more deeply embedded in some areas of legal doctrine
than in others, including some in which it may appear to have little
influence, and as such LAJ’s ubiquity across entire legal systems is
thus a matter of degree, of more or less. Furthermore, this way of
framing his caveat is consistent with the book, in general, and the
other two warnings, in particular: not only LAJ oscillates from more
to less abstract and back, and can be contrasted with less abstract
(but not pure particularistic) judgment,’® but also has a close inter-
connection with moral or ethical judgement.'*

13 Let me suggest that this oscillation from more to less abstract and back
brings to mind “something like” John Rawls’ “reflective equilibrium”, HLA Hart’s
“critical reflective attitude”, and Ronald Dworkin’s “three stages of interpretation”.
See John Rawls, A Theory of Justice (Harvard University Press 1971) 48-51; HLA
Hart, The Concept of Law (Oxford University Press 1961) 56 (there is 2nd ed “With
a Postscript”: 1994) 57; and Ronald Dworkin, Law’s Empire (Harvard University
Press 1986) 65-68. See also Wilfrid ] Waluchow, A Common Law Theory of Judicial
Review. The Living Tree (Cambridge University Press 2007); Imer B Flores, ‘In the
Dark Side of the Conventionality Thesis?’ in Enrique Villanueva (ed), Studies in So-
cial, Political and Legal Philosophy. Philosophy of Law and of Politics (Rodopi 2002)
143-156, 155-156; and ‘The Living Tree Constitutionalism: Fixity and Flexibility’
(2009) 3 Problema. Anuario de Filosofia y Teoria del Derecho 37-74, 62.

4 On the moral reading of law, see Ronald Dworkin, Taking Rights Seriously
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Third, despite his thorough defence of LAJ, Lucy tends to adopt
the weaker versions, although stronger ones are easily available to
him: “I do not claim that the three components of LAJ have marked
each and every legal system known to human-kind. I claim only that
LA] is a more pronounced feature of liberal or bourgeois legal sys-
tems than it is of feudal legal systems” (p. 6). From my perspective, it
is possible to adopt a stronger version of the LAJ claim to the extent
that it is not only a pronounced feature of modern law, i.e. bourgeois
or liberal, but also a prominent feature of law that has marked each
and every legal system. He can again easily respond by repeating
what his claim is and is not, but [ will like to counsel him to the con-
trary. Let me be clear, I completely agree that “LAJ is a more pro-
nounced feature of liberal or bourgeois legal systems than it is of
feudal legal systems”, but it is still a prominent feature of law that
has marked each and every legal system, including both feudal or
medieval law and liberal or modern law. The problem seems to be
that Lucy considers the former as rigid and the latter as not. In his
voice (p. 20):

If the former was made up of different legal incidences tied to a variety
of fairly rigid roles, one’s rights and obligations being determined by
those roles, then the latter seems distinctive in its lack of such rigidity
and because all addressees of the law are legally formally equal. Law’s
abstract judgement in part embodies the latter idea and this could pos-
sibly be regarded as a constitutive characteristic of bourgeois law.
..There was no genuine sense in which all addressees of the law were
regarded as the same before it; nor were addressees of the law always

(Harvard University Press 1977) (there is 2nd ed with “Appendix: Reply to Critics”:
1978) 149; (n 13) 90; Freedom’s Law. The Moral Reading of the American Constitu-
tion (Harvard University Press 1996) 1-38, 2; and, ‘The Arduous Virtue of Fidel-
ity: Originalism, Scalia, Tribe, and Nerve’ (1997) 65 Fordham L. Rev. 1249. See also
James E. Fleming, Fidelity to Our Imperfect Constitution. For Moral Readings and
Against Originalisms (Oxford University Press 2015); and Imer B. Flores, ‘Intelligent
or Unintelligent Fidelity?’ in Book Review Symposium on Fidelity to our Imperfect
Constitution: Six Views and a Response (2016) 31 Constitutional Commentary 407-
423; and ‘Constitutional Interpretation, Intelligent Fidelity, and (Im)Perfection: On
James E. Fleming's Fidelity to Our Imperfect Constitution’ (2017) 11 Problema. Anu-
ario de Filosofia y Teoria del Derecho 31-58.
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bound by the same laws. The law recognized a number of different legal
statuses and these determined one’s legal rights and duties, liabilities
and immunities, in a fairly rigid way.

Certainly, in the feudal or medieval law there were different cat-
egories of legal addressees and the different legal statuses deter-
mined one’s rights and obligations, whereas prima facie in the lib-
eral or modern law all legal addressees were placed in the same (or
similar) broad category and so had the same (or similar) bundle of
rights and obligations.’® Let me suggest that LA]J is independent not
only of the rigidity or not of the categories but also of the multi-
plicity or not of legal addressees, since the abstractness is and will
be present within each category regardless of being broadly or nar-
rowly construed. Is this consistent with Lucy’s position? And more
importantly, is this true? I believe it does.

Bear in mind that in chapter two “Law’s Persons”, Lucy begins by
clarifying “the legal person is not necessarily a natural person... Cor-
porations are not natural persons —the kind of physically embodied
human beings by which we are surrounded— yet they are certainly
legal persons” (p. 35). Continues by distinguishing at least two in-

5 Remember that in William Shakespeare’s The Merchant of Venice, the Duke of
Venice is glad to defer to the judgement of the foreign visitor, who is no other than
Portia herself in disguise impersonating a male young “doctor of the law”. After Shy-
lock rejected the late payment of the principal and even twice and thrice as much,
the court decides to grant his bond, i.e. a pound of flesh from Antonio. But Portia
not only clarifies that Shylock is indeed entitled to remove with his knife only the
flesh, i.e. exactly one pound, neither less nor more, and not the blood, but also cites
a law under which he, as a Jew and hence an alien, having attempted indirectly and
directly to take the life of a Venetian citizen, has to forfeit his property, half to the
government and half to Antonio, and his life depends of the Duke’s mercy... As you
can see the final ruling derives completely of the legal statuses of both Shylock and
Antonio. Imagine how different the outcome would have been if either Shylock
was not an alien, but a Venetian citizen, or Antonio was not a Venetian citizen, but
an alien. See William Shakespeare, The Merchant of Venice, 1V, 1: “Por. Tarry, Jew;
/ The law hath yet another hold on you. / It is enacted in the laws of Venice, / If it
be prov’d against an alien, / That by direct or indirect attempts / He seek the life of
any citizen, / The party 'gainst the which he doth contrive / Shall seize one half his
goods; the other half / Comes to the Privy coffer of the state; / And the offenders life
lies in the mercy / Of the duke only ’gainst all other voice”.
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stances of legal person-talk: “One encompasses what can be called
‘the person as presupposition’ (PaP), while the other is ‘the person
as consequence’” (PaC) (p. 37).1° Accordingly, the legal person is un-
derstood not only “as the precondition of legal regulation” (p. 39)
(or the “common point of imputation” in Kelsenian terms) but also
“as a consequence of legal doctrine [that] can yield numerous ap-
parently quite different persons” (p. 52) (or “an artificial construc-
tion of jurisprudence” / “a construction of legal science” in Kelse-
nian terms).”” Finally, he concludes: “the’ legal person is multiform
and not identical with natural persons” (p. 53). In that sense, a “legal
person” is a construction that does not correspond necessarily to a
“natural person” (or a “human being” in Kelsenian terms), since le-
gal systems do not grant necessarily “personhood” (or “personality”
in Kelsenian terms) to all natural persons and even recognize non-
natural persons as legal persons.'® In Hans Kelsen’s words:*?

Itis said, too, that the human being has “personality”, that the legal order
invests man with personality —and not necessarily all men. Slaves are
not “persons,” they have no legal personality. Traditional theory does
not deny that “person” and “human being” are two different concepts,
though it asserts that according to modern law, as distinguished to an-
cient law, all men are persons or have personality.

[t is worth noting that the legal person comprehends not only the
broader category of PaP and different narrower categories of PaC,

16 See Felix S Cohen, ‘Transcendental Nonsense and the Functional Approach’

(1935) 35 Columbia Law Review 838: “the meaning of a definition is found in its
consequences.”

17" See Lon L Fuller, Legal Fictions (Stanford University Press 1967), especially
chapter 3 “Is Fiction an Indispensable Instrument of Human Thinking?” 93-137.

18 See Hans Kelsen, Introduction to the Problems of Legal Theory (Bonnie
Litschewski Paulson and Stanley L Paulson trans, Oxford University Press 1992)
(originally published in Vienna: 1934) 39-41, 46-52, especially 48 and 50; General
Theory of Law & State (Harvard University Press 1949) 93-109, especially 99; and
Pure Theory of Law (first published in Vienna 1960, Max Knight trans, University of
California Press 1967) 168-192, especially 172 and 191. See also Stanley L Paulson,
‘Hans Kelsen’s Doctrine of Imputation’ (2001) 14 Ratio luris 47-63.

19 Kelsen, Pure Theory of Law (n 18) 172.
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including both natural and non-natural persons, but also that the
abstractness is and will be present within each category, with their
respective set of rights and duties.?® The fact that the category of
legal persons has been extended from very few more or less rigid
categories in ancient law?! to several rigid categories in medieval
law?? to the not so rigid category of all —or almost all— legal ad-
dressees in modern law reinforces in my point of view that LAJ is
independent both of the multiplicity or not and the rigidity or not of
the categories.

What's more, the fact that nowadays boys and girls, citizens and
foreigners, disabled and not-disabled, heterosexual and homosex-
ual, men and women, poor and rich, religious and not religious, and
so on, can fit into the same abstract and broad category of human
beings does not mean that they are completely identical nor that
there are any differences among them. Let me insist that abstract-
ness —and even generality— should not be confounded with equal-
ity, as Lucy himself argues, by exploring the connection between
LAJ and “equality” (pp. 165-203), and even seems to recognize, as

20 In my opinion, it is a mistake to grant (or extend) the same bundle of rights

and obligations from an individual (natural) person to a collective (non-natural)
person, such as a for-profit corporation, as the Supreme Court of the United States
apparently did in the Hobby Lobby case by extending the religious freedom of the
individual owners to their enterprise. See Burwell v. Hobby Lobby Stores, Inc., 573
U.S. (2014). Analogously, in what I consider as a similar mistake, the Supreme Court
of Mexico did grant (or extend) “moral damages” from individual (natural) persons
to collective (non-natural) persons. See Contradicciéon de tesis 100/2003-PS.

21 In Roman law, for example, the status of an individual legal person could be:
a Roman citizen (status civitatis), unlike foreigners; a free individual (status liber-
tatis), unlike slaves; or a member of a Roman family (status familiae) either as the
head of the family (pater familias) or as any other member (fili familias). Cfr. Pat-
rick William Duff, Personality in Roman Private Law (first published 1938, Rotham
Reprints 1971) () 1-25.

22 In English law, for instance, as Lucy reminds us “The ‘legal sorts and condi-
tions of men’ included, inter alia, that of Earl and Baron, Knight, serf, member of
religious order, Clergy, Alien and Jew” (p. 20). See Frederick Pollock and Frederic
William Maitland, The History of English Law. Before the Time of Edward I, Vol. 1
(first published 1895, Cambridge University Press 1968) 407.
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George Orwell puts it: “All animals are equal, but some animals are
more equal than others.”?

Fourth, there are a couple of minor points, in which I prefer an
alternative approach (or some other stipulations) and somehow
a different conclusion. On the one hand, at first [ was intrigued by
Lucy’s use of the term “impartiality” (pp. 96-110), which in some
contexts seemed to me to refer to “neutrality”. Then, [ noticed —by
revising the essay?** from which that section draws upon— that Lucy
conceded not only that “impartiality is often taken to be synony-
mous with the idea of neutrality” but also that “efforts to distinguish
them appear merely stipulative, inventing a distinction not actually
here.”?

Personally, I believe that complete neutrality is impossible in so-
cial sciences, in general, and in the law, in particular. It is neither
possible nor desirable. The law is not neutral, it has purposes and
values, and the legal officials cannot remain neutral by taking no po-
sition, they have to act upon and take some position, as Lucy points
out: “Yet, although adjudication rarely, if ever, extends its judgement
to every aspect of the disputants’ conduct and character, it always in-
vokes (when done legitimately, at least) the law values. And the judi-
cial duty of fidelity to law must include, if recourse to purposes and
values is unavoidable in rule application and interpretation, fidelity
to those purposes and values” (p. 100).2° (I will return to the dis-
cussion on fidelity to law in section IV. Conclusion: LAJ Recognised.)

On the contrary, [ consider that impartiality at least in the appli-
cation and interpretation of law is not only desirable and possible

2 George Orwell, Animal Farm: A Fairy Story (1945) X. Cfr. Lucy (p. 50): “One
group (playing boys) is indulged by the law, in the sense that their heedlessness is
accepted as a naturally occurring factor that usually negates liability, while other
groups (the developmental disabled and playing girls) are not so indulged.”

24 See William Lucy, ‘The Possibility of Impartiality’ (2005) 25 Oxford Journal of
Legal Studies 3-31.

% Ibid 5 and 13.

26 (Cfr.ibid 18: “Judgement is made in accordance with the values of the law. And
the judicial duty of fidelity to law must include, if recourse to purposes and values
is unavoidable in rule application and interpretation, fidelity to those purposes and
values.”
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but also necessary.?’” Since the law is not neutral and the legal offi-
cials cannot remain neutral, it is necessary not only to guarantee “a
minimal requirement of impartiality in the context of legal disputes,
namely, an attitude of openness to and lack of pre-judgement upon
the claims of the disputants” (p. 97)?8 but also to audi alteram par-
tem, i.e. listen to the other party or side, in order to take a position
on the dispute and not on the disputants, and much less to have an
already biased, prejudiced or pre-established position on either the
dispute or the disputants, as Lucy puts it (p. 106):?°

Judgment must be based on the law and not some assessment, unless
it is part and parcel of the law, of one or other of the disputants’ moral
or social status or virtue. Why? To ensure that disputants are treated in
the same way regardless of their character or worth, their moral status,
lifestyle or gender, ethnicity or religion. Judgement according to the law

27 Elsewhere I have argued that the principle of impartiality Nemo iudex in cau-
sa sua, i.e. “No one should be judge in his/her own cause”, is and must be comple-
mented by a twin principle Nemo legislator in causa sua, i.e. “No one should be leg-
islator in his/her own cause”. See Imer B Flores, ‘Legisprudence: The Forms and
Limits of Legislation’ (2007) 1 Problema. Anuario de Filosofia y Teoria del Derecho
247-266, 263. See also ‘The Quest for Legisprudence: Constitutionalism v. Legal-
ism’, in Luc ] Wintgens (ed), The Theory and Practice of Legislation: Essays on Legis-
prudence (Ashgate 2005) 26-52; and ‘Legisprudence: The Role and Rationality of
Legislators —vis-a-vis Judges— towards the Realization of Justice’ (2009) 1:2 Mexi-
can Law Review 91-110.

28 Lucy (n 24) 15.

29 Ibid 24. Please note that most of the times to be a part or parcel of the law will
appear to require an explicit introduction of an exception to the rule, for example,
the Mexican Civil Code of 1870 was revised in 1884 and modified later on in 1928-
1932 to include an exception to the maxim ignorantia iuris non excusat, i.e. “The
ignorance of law is no defence / excuse”, or alternately ignorantia legis neminem ex-
cusat, i.e. “The ignorance of law excuses no one” (p. 80), allowing judges to take into
account extreme circumstances, such as notorious ignorance, misery or poverty.
However, my take is that LAJ and the duty of fidelity not only to law but also to its
purposes and values give much more room for action. In recent years, the Supreme
Court of Mexico, in its First Chamber, in a majoritarian decision (4-1) granted the
restitution of rights and obligations of a disabled person with Asperger syndrome
who was previously incapacitated and decided to present its ruling in the tradi-
tional extended format and in an easy-reading version, considering his incapacity.
See Amparo en revision 159/2013 (also known as Ricardo Adair’s or RACR’s case).
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therefore treats disputants impartially, not in the sense of taking no po-
sition on the rights and wrongs on the dispute, but in the sense of taking
no position on the rights and wrongs of their character, commitments,
moral standing, etc., except insofar as such considerations are relevant
to the interpretation or application of the relevant law.

On the other hand, Lucy affirms at the beginning of the book
“Law’s judgement is supposedly blind to these differences, treating
Duke and pauper, man and woman, Christian and non-Christian, ho-
mosexual and heterosexual, aesthete and philistine alike” (p. 8); later
on, he reiterates “The law and the courts are supposedly blind to dif-
ferences in status and needs, treating both mighty and lowly in ex-
actly the same way” (p. 99). And in his conclusion he asserts (p. 243):

The abiding motif of the various arguments presented in previous chap-
ters is thatlaw’s abstract judgement (LAJ) ignores much. Whatitignores,
and the ways in which it does so, is not, however, well captured in the
traditional image of Justitia. That image most often tells us that the law
has no gaze, for Justitia does not see: law and justice are blind. But they
are patently not. When we stand before the law, facing its judgement,
the law’s agents assuredly do see: they register all of those aspects of
ourselves and our conduct made relevant by the law, both at conviction
and liability stages, and at sentencing and remedy stages. The law sees,
yet it almost never attempts to view us in all our detail and context, be-
ing satisfied only with glimpses of the real nature, character, experience
and milieu of those it judges. This is not to suggest that the law’s agents
—ijudges, magistrates, police officers, wardens and the like— deny the
humanity and particularity of those with whom they interact. Yet they
must often ignore aspects of that double-sided truth, setting aside or
placing out of view many of the specificities of those before them.

Let me recall that the traditional image of Justitia is depicted by a
goddess, Astrea, for the Greeks, and Themis, for the Romans, who is
not blind but blindfolded, i.e. it is no that she does not see, but that
she is not expected to see. Therefore, | am confident, on the contrary,
that the traditional image of the blindfolded goddess Justitia does
capture why LAJ ignores much and has to ignore much.

Last but not least, fifth, one of the many contributions of the book
—as I've already said— consists in providing the first book-length

S50 Problema. Anuario de Filosofia y Teoria del Derecho
Nuam. 13, enero-diciembre de 2019, pp. 33-54

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13

LAW’S ABSTRACT JUDGEMENT (LAJ) AND INTELLIGENT FIDELITY...

pretty exhaustive analysis and defence of LAJ, and its connection not
only with our most important legal and political values, such as dig-
nity, equality and community, but also with some juristic concep-
tions embedded in the law, such as personhood, i.e. legal persons,
and fairness, including responsibility, impartiality and equity (or
even mercy).

Anyway, I have to confess that at some point | was speculating
what about the connection of LAJ with liberty (and its many facets
as autonomy, freedom, free will and even responsibility).*° However,
[ was surprised that though it was not developed explicitly, it was
found throughout the book in most of the discussions, but especially
in two: 1) on the rationalist legal person (and PaP) and its rational-
ity (pp. 63-67); and, 2) on liability-responsibility (pp. 81-82), and
its three conditions: capacity (pp. 87-89), intentionality (pp. 82-85),
and rationality (pp. 85-86).

On one side, after delineating three conceptions of rationality,
from the “more demanding” to the “less demanding” and then to the
“even less demanding”, Lucy affirms (p. 64): “To be an addressee of
the law here, to be ‘response-able’, is to have the general capacity
both to recognise reasons and have reasons as the basis for one’s be-
liefs and conduct”. On the other, after demarcating three conditions
of liability-responsibility, Lucy cites Fuller at length (p. 90), but let
me emphasis the relevant portions: “To embark on the enterprise
of subjecting human conduct to the governance of rules involves of
necessity a commitment to the view that man is, or can become, a re-
sponsible agent, capable of understanding and following rules, and
answerable for his defaults”. “Every departure from the principles of
the law’s inner morality [or legality] is and affront to man’s dignity
as a responsible agent”.?! Furthermore, Lucy clarifies (p. 91):

30 See Benjamin Constant, ‘The Liberty of the Ancients compared with That
of the Moderns’ (1819), Political Writings (Biancamaria Fontana tras, Cambridge
University Press 1988); Isaiah Berlin, ‘Two Concepts of Liberty’ (1958), reprinted
in Four Essays on Liberty (Oxford University Press 1969); and Dworkin, Justice for
Hedgehogs (n 9) 219-252 and 364-378.

31 Fuller (n 8), 162.
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Yet law traditionally does build-in a good deal of room for such choice
because it normally attempts to engage with the practical reasoning of
its addressees. It sets and communicates requirements to its address-
ees, but it is possible for its addressees to ignore these, to make and act
upon other choices, albeit at the risk of sanction or other legal conse-
quence. By building in room for choice, the law treats its addressees as
(in Fuller’s term) responsible beings, with (in Fuller’s terms) dignity. In
allowing the possibility of choice contrary to its guidance, law also re-
spects freedom. This is freedom to act other than law requires, but it is
no less a form of freedom for all that.

[ found these discussions very illuminating and consistent with
the revision of the classic literature done by Friedrich A. Hayek, who
attributed to Marcus Tullius Cicero the most effective formulations
of freedom under the law:3?

1) The conception of general rules —Ieges legum;

2) The conception of obedience to law in order to be and remain
free —omnes legum servi summus ut liberi esse possimus; and

3) The conception of the judge as a law with voice and of the law
as a voiceless judge —Magistratum legem esse loquentum, le-
gem autem mutum magistratum.

IV. CoNcLUSION: LA] RECOGNISED

To conclude let me clarify that I not only applaud Lucy’s pretty ex-
haustive analysis and defence of LAJ but also embrace it because he
has the merit of “standing on the shoulders of giants”?? in general,

32 See Friedrich A Hayek, The Constitution of Liberty (The University of Chicago
Press 1960, 166-167 and 462; Edward Coke, The Selected Writings of Sir Edward
Coke, vol. I (Liberty Fund 2003); and Charles Louis de Secondat, Baron de la Brede
et Montesquieu, The Spirit of the Laws, trans. Thomas Nugent (Hafner Press 1949)
(originally published 1750). See also Imer B Flores ‘Law, Liberty and the Rule of
Law in a Constitutional Democracy’ in Imer B Flores and Kenneth E Himma (eds),
Law, Liberty and the Rule of Law (Springer 2013) 77-101, 85-86.

3 It is well known that Isaac Newton popularized the English expression
“standing on the shoulders of giants”. See ‘Letter to Robert Hooke’ (February 5,
1675): “If I have seen further it is by standing on the shoulders of giants.” Avail-
able on line: <https://digitallibrary.hsp.org/index.php/Detail /objects/9792> (last
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and Dworkin and Fuller, in particular. On the one hand, in addition
for adopting a form of “moral reading”, for his sympathetic but yet
critical discussion of Dworkin’s conceptions of “dignity” (via Im-
manuel Kant) (p. 149),3* of “equality” as “(the right to) equal con-
cern and respect” (pp. 192-200),%° and of “community” (or even “fra-
ternity”) as “community of principle” (pp. 230-241).3¢

On the other hand, for his references to Fuller and the acknowl-
edgment that the judicial duty of fidelity to law, i.e. to follow and ap-
ply the existing law, not to create new law, includes and must include
fidelity to law’s purposes and values, which I have characterized —
following Fuller— as an “intelligent fidelity” in contraposition to a
“unintelligent fidelity”?” In Lucy’s words (pp. 100-101):38

accessed 02/02/19). But the Latin locution nanos gigantum humeris insidentes can
be traced all the way back to the Twelfth century. See John of Salisbury, The Metal-
ogicon of John of Salisbury. A Twelfth-Century Defense of the Verbal and Logical Arts
of the Trivium (first published 1159, Daniel D. McGarry tr, University of California
Press 1955) 167: “Bernard of Chartres used to compare us to dwarfs perched on
the shoulders of giants. He pointed out that we see more and farther than our pre-
decessors, not because we have keener vision or greater height, but because we
are lifted up and borne aloft on their gigantic stature.” Actually, the metaphor has
an even remoter origin, according to Greek mythology the giant Orion was able to
restore his sight by traveling to the East guided by the dwarf Cedalion (or Kedalion)
upon his shoulders.

3% See Ronald Dworkin, Is Democracy Possible Here? (Princeton University Press
2006); and, ‘Dignity’ in Justice for Hedgehogs (n 9) 191-218. See also Flores, ‘Taking
(Human) Dignity and Rights Seriously.. (n 3) 111-120.

%5 See Ronald Dworkin, Sovereign Virtue. The Theory and Practice of Equality
(Harvard University Press 2000).

3 See Dworkin (n 13) 211-216; ‘The Liberal Community’ in Sovereign Virtue...
(n 35) 211-236; and Justice for Hedgehogs (n 9) 311-323 and 382-385.

37 See Lon L. Fuller, ‘The Case of the Speluncean Explorers’ (1949) 62 Harvard
Law Review 616-645, 625-626. (Reprinted with commentaries by Paul Butler, Alan
Dershowitz, Frank Easterbrook, Alex Kozinski, Cass Sunstein and Robin West as
‘The Case of the Speluncean Explorers Revisited’ (1999) 112 Harvard Law Review
1876-1923.) See also Imer B. Flores, ‘Intelligent or Unintelligent Fidelity?’ (2016),
31 Constitutional Commentary 407-422, 421-422; and ‘Constitutional Interpre-
tation, Intelligent Fidelity, and (Im)Perfection: On James E. Fleming’s Fidelity to
Our Imperfect Constitution’ (2017) 11 Problema. Anuario de Filosofia y Teoria del
Derecho 31-58, 48-52.

3 Lucy (n 24) 18-19.
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But, as soon as it is conceded that the law is a purposive institution,
it becomes unavoidably normative: law in general and the law of par-
ticular jurisdictions consists not only of a collection of standards, re-
quirements or prohibitions, but also of a range of purposes that animate
them... what we expect of good judges deciding hard cases is judgement,
where what is meant is not simply a resolution of the dispute, but a dis-
cerning assessment of what the law and its underpinning purposes or
values require in the particular case.

Certainly, in hard cases, factual or fictional, such as the Elmer’s
case,® the Ida White’s —or the vanished legacy— case,*® the Spe-
luncean explorers’ case,*! and even the “No dogs (in the airport/rail-
way station/subway)” rule*? or the “No vehicles in the park” rule,*
the fidelity to law and to its purposes or values necessitates LAJ. It
will guide the judge in doing a virtuous judgement from the abstract
to the concrete and back of what the law and its purposes or values
truly need not only in most cases but also in exceptional ones that
cry for a mitigation of the rigidities of the written law. In sum, I en-
dorse Lucy’s LAJ and will like to push the argument even further.

39 See Riggsv. Palmer 115 N.Y. 506, 22 N.E.188 (1889). See also Dworkin, Taking
Rights Seriously (n 14) 23 and (n 13) 15-20.

*0 See Fred L. Gross, ‘The Vanished Legacy’, in What Is the Verdict? (MacMillan
Company 1944) 115-161. See also Luis Recaséns Siches, Nueva filosofia de la inter-
pretacion del derecho (Fondo de Cultura Econémica 1956) 256-269, and Tratado
general de filosofia del derecho (Porria 1959) 647-654; and Imer B. Flores, ‘La téc-
nica juridica en la aplicacién del derecho’ (1995) 45: 201-202 Revista de la Facultad
de Derecho de México 17-55, 20-21.

- See Fuller (n 37) 616-645. See also Peter Suber, The Case of the Speluncean
Explorers. Nine New Opinions (Routledge 1998).

2 See Imer B Flores, ‘The Problem about the Nature of Law vis-a-vis Legal Ra-
tionality Revisited: Towards an Integrative Jurisprudence’, in Wil Waluchow & Ste-
fan Sciaraffa (eds), The Philosophical Foundations of the Nature of Law (Oxford Uni-
versity Press 2013) 101-126, 118-122. See also Recaséns Siches (n 40) 645-647.

4 See HLA Hart, ‘Positivism and the Separation of Law and Morals’ (1958) 71
Harvard Law Review 593-629, 606 (reprinted in Essays in Jurisprudence and Phi-
losophy (Oxford University Press 1983) 49-87, 63); and, Hart (n 13) 124 (127). See
also Imer B Flores, ‘H.L.A. Hart’s Moderate Indeterminacy Thesis Reconsidered: In
Between Scylla and Charybdis?’ (2011) 5 Problema. Anuario de Filosofia y Teoria del
Derecho 147-173,157-158 and 171-172.
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EL JUICIO DEL DERECHO: ALGUNAS REFLEXIONES

William Lucy™

SUMMARY: . Amalia on Virtue and Community. 11. Rodrigo’s Ques-
tions. 111. Haris’s Tension.

My first thought is gratitude: I'm grateful to Amalia Amaya, Rodrigo
Camarena Gonzalez and Haris Psarras and for taking the time and
trouble to engage with Law’s Judgement.* Academic lives seem to be
increasingly busy and the time needed to live that kind of life —to
read, think, talk and teach— is under pressure from various perfor-
mance metrics and indicators.? So: I appreciate them making time. I
am also grateful for the opportunity to think again about some of the
arguments in the book, provoked by their interesting and insightful
thoughts and comments. What follows are my thoughts on some of
their thoughts.

[. AMALIA ON VIRTUE AND COMMUNITY

[ think that modern law’s judgment —the way in which we, law’s ad-
dressees, are assessed by its multiplicity of standards— is abstract.
And a brief way of unpacking what I mean by ‘abstract’ is: itignores a
great deal about our conduct, characters and context when it judges

" Articulo recibido el 15 de agosto de 2018 y aceptado para su publicacion el 27
de noviembre de 2018.

” Law School, Durham University; w.n.lucy@durham.ac.uk.

! Hart Publishing 2017.

2 Two academics have made time to write about this: M Berg & B Seeber, The
Slow Professor (University of Toronto Press 2016).
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us. Now, | presume that Amalia doesn’t disagree with this as an em-
pirical claim, that she accepts that law’s abstract judgment (herein-
after LAJ) is an obvious but not ubiquitous feature of the major mod-
ern legal systems. But it is absolutely plain that she doesn’t like it. 'm
not certain that I like it either, but I set myself to examine what might
be said in its favour in the latter part of Law’s Judgement. My aim
was not to provide an all-round defence of LAJ; it was, rather, to see
if we could add ballast to the argumentative scales and incline them
a little in LAJ's favour. So, although Amalia takes me to offer a ‘jus-
tification’ for LAJ, I do not see my own arguments in that way if we
mean by ‘justification’ something like this: an argument or series of
arguments which show LA/ is of overwhelming importance or value.?

For Amalia, LAJ is, it seems, of no moral or political value. That is
because abstract judgement is not virtuous judgement. The virtuous
judge sees “the whole picture, perceives all the morally and legally
salient features of the case and miss[es] nothing of relevance”; she
is “emotionally attached to the parties [and] will describe and re-
describe the case in all its particularity”; she can “specify the values
at stake in ways that make them applicable to the situation at hand”
and will revise those values when necessary to avoid absurdity or
injustice. I have no problem with this as a possible and plausible
characterisation of what virtuous judgement might look like in the
abstract, or at large. I'm sure that openness to all possible relevant
considerations when making decisions, emotional engagement with
the parties affected by one’s decisions and sensitivity to the values
in play in decisions are, in general, commendable.

But this picture of virtuous judgement is not a picture of legal
judgement (or even that narrow subfield of it which consists of ap-
pellate courts deciding hard cases) in any of the jurisdictions with
which I am familiar.* One thing that looms large —overpoweringly

3 Whereas Amalia takes me to be offering a full justification for LAJ, another
reader of the book suggests that my examination of LA/’s value is altogether too
tentative: H Passas, Book Review (2018) 77 Cambridge Law Journal 423-427 at 427.

* Twould not now say, as I once did, that this replaces law’s judgement with an-
other, more ethically sensitive form of judgement: see W. Lucy, Book Review (1999)
19 Legal Studies at 427-428 and Alan Norrie’s reply at 231-234 of his Punishment,
Responsibility and Justice (Clarendon Press 2000).
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so— in that limited subfield of legal judgement, but which features
only fleetingly in Amalia’s characterisation of virtuous judgement is
this: the law. That is, the legal doctrines, principles and rules, along-
side their alleged underpinning values, the interpretation or appli-
cation of which is the subject matter of the dispute in an appellate
court hard case. It is exactly those principles and rules which pre-
vent judges from being virtuous, in Amalia’s sense: they stop judges
seeing the whole picture, they exclude some or many or possibly
all of the morally salient features of the case and they constitute
an interpretive straight-jacket through which the case must be de-
scribed (so it cannot, legally speaking, be ‘redescribed’). The cases
[ mentioned in Law’s Judgement to highlight the ‘moral jolt’ that LAJ
presents illustrate just this kind of exclusion and limitation; they are
shorthand means of highlighting LAJ’s morally troublesome nature.

[ disagree with Amalia, for now at least, about how we should
respond to this: she responds by replacing LAJ with LV] (law’s vir-
tuous judgment) whereas [ attempt to examine what moral or po-
litical weight LAJ might have despite its morally troubling features.
This disagreement could well be temporary, since it is not certain
that LAJ will, in the end, pass muster in moral and political terms;
it might have some such credit but that might not be enough to out-
weigh its moral and political debits. [, however, have not yet given up
on LAJ and so cannot endorse LV/J.

As to community, we are in agreement, subject to one caveat. [ ar-
gue in chapter 6 of Law’s Judgement that LAJ embodies or supports a
fairly thin form of community which, as Amalia notes, is egalitarian.
[t is not “a community in which people are bounded by affective ties
and in which there are relations of mutual aid and reciprocal ser-
vice”. | agree with Amalia that that is a worthy ideal, a form of com-
munity worth striving for and worth maintaining where it exists.
The kind of community that LA/ creates is thinner than that, but not
without moral standing; furthermore, that thin kind of community
may well be a first step to the realisation of thicker, morally more
appealing forms of community. The caveat is this: [ do not think
that our efforts to realise morally appealing forms of community is
a zero-sum game, such that realising a thin form of community in
some contexts (the juridical, for example) makes impossible the re-
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alisation of other, thicker forms of community in other, related con-
texts. The sources and forms of community are interconnected, and
the means of realising and thwarting its many forms, are various;®
while law might be a means of realising and maintaining one such
form of community, I hope that is not the only means. Moreover, if
we have to rely upon law alone to realise our various ideals of com-
munity, then I think we are in trouble.

II. RODRIGO’S QUESTIONS

These are excellent questions and none of them were raised, never
mind answered, in Law’s Judgement which is not to say they are ir-
relevant. Rodrigo’s questions are pressing and absolutely pertinent.

This, I hope, is an accurate paraphrase of the thrust of Rodrigo’s
first question: are statutory provisions the paradigm instance of
rules? And, if they are, is it appropriate to speak of law’s abstract
judgement in a common law legal system, since precedents look
more like examples than rules, and abstraction is a notion more fit-
ting for rules than for examples? On the first point, my answer is this:
[ don’t think so. My reason is that, along with most common lawyers,
[ have a rather loose understanding of what rules are: they are usu-
ally relatively general injunctions, although they can of course have
very specific content, with an ‘internal aspect’ displayed by all who
accept the rules.* Common lawyers are just as happy to speak about
rules in relation to cases —‘the rule in Rylands v Fletcher’ and ‘the

rule against perpetuities’—7’ as they are to speak about rules in rela-

> Despite the tidal wave of literature during the last 18 years, one of the best
starting points for thinking about these matters is still A Mason, Community, Soli-
darity and Belonging (Cambridge University Press 2000).

¢ See HLA Hart, The Concept of Law (Clarendon Press, 3rd ed, 2012) at, among
many other places, 55-56. For the argument that neither Hart nor other positivists
properly understood the nature of common law adjudication, which in part echoes
Rodrigo’s point here, see AWB Simpson, ‘The Common Law and Legal Theory’ in
AWB Simpson (ed), Oxford Essays on Jurisprudence, 2nd Series (Clarendon Press
1973) 77-99.

7 For the former, see C Witting, Street on Torts (Clarendon Press, 15th ed, 2018)
ch 18; on the latter, which is really a series of rules some of which now take statu-
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tion to statutory provisions (as in the ‘rule’ in section 53 (1) (a) of
the Law of Property Act 1925 that an interest in land can only be
created or disposed of in writing signed by the person creating or
disposing of the interest).

Of course, they might be mistaken to do so, although [ am not sure
that their mistake is that common law ‘rules’ are always examples
while statutory ‘rules’ are always rules. Insofar as the distinction
between rules and examples rests upon specificity, the former al-
ways being more specific or detailed than the latter, it is dubious:
the common law rule (or example) in Rylands v Fletcher is not radi-
cally, qualitatively less specific than that in s 53 (1) (a) of the LPA
1925. If the distinction is instead one that turns upon malleability,
the thought being that examples provide more interpretative leeway
for followers than rules, then that might be so in some instances.
But all propositions are ripe for interpretation, particularly those,
like propositions of law, that we have to ‘apply’ to the world. As a
football referee, I have to apply the offside rule. That rule can be ex-
plained to me in at least two ways: [ can be shown instances of the
rule being applied by other referees and I can be given the text of
the rule. In each case, there is room for interpretation, questions and
clarifications. I doubt that there is anything like a qualitative distinc-
tion between examples and rules, the difference being at most one
of degree.

Does this matter for the arguments of Law’s Judgement? It might.
For if we think there is a bright-line, qualitative distinction between
rules and examples, the former always and ever being more detailed
and less ‘malleable’ than the latter, then abstraction will be easier
to achieve through rules than via examples. But [ am not persuaded
that such a bright-line qualitative distinction exists.

Rodrigo’s second and third questions raise difficult issues. The
problems of implementing the principle of accommodation are
the core of his second question and I have no answers to the issues
Rodrigo highlights. All I have to say is that he undoubtedly raises
the correct issues: cultural accommodation is difficult for law, inso-

tory form, see G Virgo, The Principles of Equity and Trusts (3rd ed, Clarendon Press,
2018) ch 4 at 102-104.
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far as the latter is a regime of general rules (or principles or propo-
sitions). It remains difficult even for a regime of law that displays no
or few of the marks of LAJ, since the questions of who belongs and
how they belong, and of whether or not that type of belonging is
sufficient to merit legal recognition, are just as pressing there. The
Western legal systems have excluded and included different groups
at different times: animals could once stand trial, but we now think
it more appropriate to confer various legal protections upon them;
women'’s entrance into the domain of legal recognition was, in Eng-
lish law, incremental, full standing perhaps not fully confirmed until
1991.8 These struggles for inclusion and recognition are the stuff of
everyday political action and, I think, will exist in any kind of legal
system. How particular legal systems react to them and, ultimately,
either accommodate or reject them, is important and interesting.’
But law should be only one stop in the journey of these recognition
struggles and, in my view, not always the most important one, since
legal changes alone do not often completely solve the struggles and
injustices which provoke them.

Sovereignty is the fulcrum of Rodrigo’s third question, which I
think can be paraphrased thus: is LAJ a product of sovereignty in
the form it exists in the liberal state? That form, as Rodrigo suggests,
is this: there is a single and supposedly all-powerful source of law.
Certainly, the change from feudal to liberal (or bourgeois, capitalist
or mercantile) legal orders was accompanied by changes in the way
in which public power was envisaged. That was possibly a trans-
formation from the charismatic power of Kings, Queens and Lords
to the power of the ‘State’, something independent of those whose
conduct deployed the power ‘it’ unleashed.’® But I'm not sure that

8 Although falling into a traditional misogynistic trope of lumping women and
animals together, I do so only for reasons of time and space. On animals, see EP Ev-
ans, The Criminal Prosecution and Capital Punishment of Animals (Faber and Faber
1987); for what might be the last step in the process of fully recognising women'’s
standing in English law, see Rv R [1991] 4 ALL ER 481 UKHL.

® Note the UK Supreme Court has recently tackled a case very similar to Master-
piece Cakeshop: Lee v Ashers Baking Company Ltd [2018] UKSC 49.

12 On the ‘invention’ of the state, see Q Skinner, Visions of Politics Volume II
(Cambridge University Press 2002) ch 14.
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state power has ever and always been reducible to a single sovereign
source in the Western jurisdictions, many of which are politically
complex, being amalgams of different cultures, ‘national’ groups and,
of course, sources of power. Furthermore, this near ‘pluri-sovereign’
reality was seemingly stumbled upon or hinted at by John Austin,
albeit as a matter of legal theory. What, after all, is the conclusion
of Austin’s search for the sovereign if not this: it's complicated!! I
think that might be Rodrigo’s thought, too, and, if so, I share it. What,
then, is the relationship between LAJ and sovereignty? On a properly
nuanced and probably complex view of the latter, I'm sure there is
an historical, temporal correlation. As yet, I have no clear idea as to
the causal or other connections that might underlie that correlation.

II1. HARIS’S TENSION

Haris takes the tension between LAJ and a range of moral values
as the core of his comment. The tension is between LAJ’s failure to
see all that is significant about the conduct and character of those
it judges and those values which incline us towards an altogether
more ethically sensitive —or virtuous, for Amalia— mode of judge-
ment. He thinks that, although I offer some arguments to undermine
some of the criticisms of LA/ that arise from these values, I never-
theless make too much of this tension. For me, there certainly is a
tension; for Haris, there is not (or, as he says, it “is practically non-
existent”). Can our disagreement be resolved? Possibly.

One step to accord consists of noting what, exactly, we agree
about. Haris and I are certainly in agreement on this issue: that the
use of rules as a means of guiding and judging conduct always en-
tails some degree of abstraction.’? That is because rules qua rules
must have some degree of generality and generality always, to some
degree, overrides particularity. I, like Haris, hold that “abtract judge-

11 See lecture 6 of his The Province of Jurisprudence Determined, edited by W

Rumble (first published 1832, Cambridge University Press 2009). It is not surpris-
ing that this is by far the longest chapter in the book.
12 See Law’s Judgement (Hart Publishing 2017) at 16-19.
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ment is a feature of any rule-based mode of action-guidance”. Where
we might differ, though, is here: I think it is perfectly possible for dif-
ferent systems of rule-based action-guidance to display, across each
system as a whole, different degrees or levels of abstraction. They
can be, at large, more or less ‘abstract. One of the contrasts I at-
tempted to draw in Law’s Judgement, albeit hastily, was between the
level of abstraction displayed by modern legal systems, which mani-
fest LAJ, and the English feudal legal systems. My hunch is that the
latter was much less abstract than the former, modern law’s embrace
of LAJ] being one of its most distinctive features.'* Furthermore, the
possibility of more or less abstract systems of rule-governed action-
guidance is attested by the contributions to this symposium, Haris’s
view of such systems occupying a very different place on the ‘more
or less abstract spectrum’ than Amalia’s view. Of course, if Haris’s
view is that there is no such spectrum, that there are simply differ-
ent —in terms of their content— systems of equally abstract judge-
ment, then he would reject this point. But if he accepts it, where else
might we disagree?

Perhaps on argumentative strategy. Haris is absolutely right to
note that my responses to many actual and imagined criticisms of
LA] operate at the level of specifics rather than generalities, using
my discussion of liability in negligence law as an example. My argu-
ment in Law’s Judgement is that this system of liability-responsibil-
ity is not unfair or, perhaps more accurately, not as unfair as critics
allege. Its moral basis can be found in a not obviously morally mis-
taken system of outcome responsibility. It seems that Haris does not
disagree with the particulars of that argument, but he does find it
a little petty-fogging or trivial. He thinks that “a response to... crit-
ics in light of the generals rather than the particulars of LAJ would
be more apt and effective”. Haris might well be right about that and
he seems well placed to take up that issue himself. But I have what
could be a partial defence for this approach, although some might
regard it as no defence at all.

13 Ibid 19-21. For a fascinating discussion of feudal legality, see Rio, A “Half-
Free’ Categories in the Early Middle Ages: Fine Distinctions Before Professional
Lawyers’, ch 5 of P Dresch & ] Schiele (eds), Legalism: Rules and Categories (Claren-
don Press 2015).
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It is this: LA] is hard to talk about in the abstract. One reason for
that is that it is there, right in front of our (contemporary or modern
lawyers) noses. So close, indeed, that we almost can’t see it. Fur-
thermore, not only is it so close, it is also very nearly ubiquitous,
albeit not in the sense of being always and ever explicitly in play:
its absence is often as telling as its presence, making lawyers suspi-
cious of law’s so narrowly drafted that they all but name a person,
group or class or bodies of law that lack systematicity or generality.
A good way of bringing this very close but not quite ubiquitous fea-
ture of the modern legal landscape into focus is to point to particular
instances or aspects of it. That is how I began Law’s Judgement and
how, as Haris notes, I respond to a few of the arguments offered by
jurists against LAJ.

One could dub this a ‘bottom up’ approach, the ‘bottom’ being par-
ticular juridical instances of LAJ. The usual contrast is with a ‘top-
down’ approach which was characterised thus by Jules Coleman: “In
top down explanations, the theorist begins with what she takes to
be the set of norms that would gain our reflective acceptance... Then
she looks at the body of law... and tries to reconstruct it plausibly as
exemplifying those norms. Parts of the law... may fail to be plausibly
reconstructed... and identified as mistakes”.!* I do not think that one
approach or the other is always obviously better nor do I believe
that there is an a priori truth here to guide us. If Haris accepts that
too, then the only thing that sets us apart is our different approaches
to LAJ. That counts as a genuine difference but it is not, I think, one
which will yield a great substantive divergence, generating radically
incompatible accounts of LA/’s value.

' Risks and Wrongs (Cambridge University Press 1992) 8. Coleman’s point of
contrast is not bottom-up approaches but middle-level theory: ibid. In what seems
like a previous life I complained about both: see section III of my ‘Rethinking the
Common Law’ (1994) Oxford Journal of Legal Studies 539-564.
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En este articulo se parte de la asunciéon comun de que los ordenamientos ju-
ridicos modernos exigen que las decisiones judiciales deben ser fundamen-
tadas. Algunos filésofos del derecho, partiendo de esta exigencia practica,
han desarrollado diversas propuestas tedricas para explicar la estructura
y el funcionamiento de las decisiones judiciales, pero también para ofrecer
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construyen algunas de estas propuestas tedricas y se clasifican en dos mode-
los diferentes: la teoria estrecha del silogismo judicial y la teoria amplia del
silogismo judicial. En segundo lugar, se explicita un complicado problema
que aqueja a estos modelos, a saber, la paradoja del seguimiento de reglas.
En tercer lugar, se propone una manera de disolver este espinoso problema
y, a su vez, de dar un paso adelante en la construccién de una nueva linea ex-
plicativa, que aqui llamaré “teoria pragmatista de las decisiones judiciales”.
Por ultimo, se ofrece una manera plausible de acomodar conceptualmente
los aportes tedricos mas relevantes de cada uno de los tres enfoques.
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Abstract:

This article begins with the common assumption that modern legal sys-
tems require that judicial decisions must be substantiated. Some legal phi-
losophers, starting from this practical requirement, have developed differ-
ent theoretical proposals to explain the structure and functioning of judicial
decisions, but also offer evaluation criteria that enables us to determine if
a certain judicial decision is properly justified. In this article, some of these
proposals are reconstructed and classified into two different models: the nar-
row theory of judicial syllogism and the broad theory of judicial syllogism.
Secondly, a complicated problem that afflict these models, “the rule following
paradox’, is made explicit. I then explore a step forward to overcome this
problem and I call it the “Pragmatist Theory of Judicial Decision”. Finally,
a plausible way to conceptually accommodate the most relevant theoretical
contributions of each of these three models is offered.

Keywords:

Judicial Decision, Justification, Rationality, Rules, Following Rules,
Normativity.
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SUMARIO: L. Introduccién. 11. Precisiones preliminares. 111. La teo-
ria estrecha del silogismo judicial. 1V. La critica de
Juan Carlos Bayodn. V. La teoria pragmatista de las de-
cisiones judiciales: condiciones de adecuacién para la
competencia normativa y la justificacién. V1. La articu-
lacion de los aportes de cada una de las tres teorias.
VII. Referencias bibliogrdficas.

[. INTRODUCCION

El andlisis que aqui se ofrece comienza desde un punto usual en las
investigaciones sobre este tema. Este punto expresa que en la mayo-
ria de los sistemas juridicos modernos existe una norma que obliga
a los funcionarios judiciales a fundamentar sus decisiones. Mas pre-
cisamente, se podria decir que la mayoria de los ordenamientos ju-
ridicos modernos generalmente disponen: a) que los funcionarios
judiciales deben resolver las controversias juridicas que llegan a sus
tribunales; b) que para resolverlas deben establecer una decisién
particular; c¢) que estas decisiones particulares deben contar con
una fundamentacién o argumentacion a su favor.

Tomando en serio estas exigencias practicas, algunos fil6sofos del
derecho han asumido el compromiso tedrico de crear, por un lado,
modelos explicativos que capturen las practicas juridicas en las cua-
les los funcionarios judiciales fundamentan sus decisiones. En otras
palabras, modelos que expliquen, con cierto nivel de abstraccién y
generalidad, qué estructura tienen y como funcionan las decisiones
judiciales. Por otro lado, modelos prescriptivos que indiquen cémo
los funcionarios judiciales deberian fundamentar sus decisiones y
como los demas participantes de la practica judicial podrian valorar
dicha tarea. En otras palabras, modelos que propongan criterios o
condiciones prescriptivas y valorativas de acuerdo con las cuales se
pueda considerar si cierta decision judicial se encuentra o no ade-
cuadamente justificada.

Teniendo en consideracién el punto de partida y los propdsitos
explicativos explicitados, aqui se sostendran, principalmente, las si-
guientes afirmaciones.
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En la segunda seccion, que en la teoria analitica del derecho hay
dos modelos acerca de las decisiones judiciales que han sido los méas
relevante y generalmente aceptados. Estos modelos aqui seran de-
nominados, respectivamente, “teoria estrecha del silogismo judicial”
y “teoria amplia del silogismo judicial”. De esta manera, se conside-
rara que las propuestas explicativas mas interesantes y mayormente
difundidas dentro de la tradicién analitica se pueden agrupar, sin
pérdida de los elementos caracteristicos relevantes, dentro de estos
dos modelos generales.?

En la tercera seccién, que estos dos modelos estan afectados por
el conocido problema de la paradoja del seguimiento de reglas. Aqui
se reproducira el argumento de Juan Carlos Bayon, que expresa, en
pocas palabras, que ambos modelos estan comprometidos, a través
de sus nociones de justificacién, con una concepcion de las reglas y
de la aplicacidn de reglas que sufre del problema del regreso al infi-
nito al que somete la llamada “paradoja del seguimiento de reglas”.

En la cuarta seccidn, que en la teoria del lenguaje se encuentra una
manera plausible de solucionar o, mas bien, de disolver este compli-
cado problema filosé6fico. En otras palabras, en esta seccién se desa-
rrollard un paso ulterior en la linea argumentativa delineada por Ba-
yon, que consiste en proponer una soluciéon donde este autor habia
puesto acertadamente un problema. De esta forma se presentaran
las bases para desarrollar un nuevo modelo teérico acerca de las
decisiones judiciales, que aqui llamaré “teoria pragmatista”. Particu-
larmente en esta direccidn van los esfuerzos de esta investigacion.

En la quinta seccidn, por un lado, que cada uno de estos tres mo-
delos ensefia algo valioso acerca de las decisiones judiciales y de la
manera en que estas pueden ser justificadas. Por otro lado, que estas
lecciones se encuentran en niveles explicativos distintos y que, por
esta razodn, estas lecciones pueden ser, y deberian ser, conveniente-
mente ensambladas o articuladas.

Pero, antes de eso, en la proxima seccidn, se haran algunas preci-
siones en cuanto al contenido de los términos técnicos que se usaran
y se explicitaran algunos compromisos tedricos y meta-tedricos que

3 Uso del término “modelo” como sinénimo de un conjunto de teorias que com-
parten entre si caracteristicas comunes o similares.
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se asumiran en este trabajo. Esta tarea es expositivamente indispen-
sable dada la enorme cantidad de literatura, que parte de asuncio-
nes y presupuestos diversos, que ha sido producida sobre este tema.

II. PRECISIONES PRELIMINARES

En los contextos juridicos, la expresion “decision judicial” sufre de
ambigliedad. Esta expresion puede ser usada, al menos, en dos sen-
tidos diversos. En un primer sentido, para referirse solamente a la
conclusion particular de las controversias judiciales; en un segundo
sentido, para referirse conjuntamente a la conclusion particular y a
las premisas que se ofrecen a su favor. En este trabajo, con el prop6-
sito de evitar confusidn, se usara la expresion “conclusién particu-
lar” para referirse al primer sentido, y la expresion “decision judi-
cial” para referirse al segundo sentido.*

Esta nocién de “decisidon judicial” es equivalente a un sentido co-
munmente asociado a la expresion “razonamiento judicial”. Ambos
son procesos o productos argumentativos en los cuales algunas afir-
maciones cumplen el rol de premisas, mientras que otras cumplen
el rol de conclusion. Sin embargo, la nocién de “decision judicial” no
es equivalente a otros sentidos, quiza mas habituales, de “razona-
miento”. Algunos de estos sentidos tienen un componente adicional
que no esta siempre presente en las decisiones judiciales, y que es

* La expresiéon “decision judicial” padece, ademads, la conocida ambigiiedad
proceso-producto, es decir, puede ser considerada como la actividad (proceso) de
expresar un conjunto de enunciados, o puede ser considerada como el resultado
(producto) de dichas actividades. En otras palabras, esta expresion se refiere tan-
to a “la actividad de decidir y de argumentar” como a “el contenido expresado en
dicha decisién y argumentacién”. Me parece adecuado explicitar esta ambigiiedad
desde el inicio porque resulta conveniente no limitar el uso de estos términos a
s6lo uno de estos dos sentidos. Por otro lado, la nocién de “decision judicial” pa-
dece también la ambigiliedad proceso o producto psicoldgico-lingiiistico. En senti-
do psicoldgico, la decisién judicial tiene lugar en la mente de un individuo y esta
compuesta por un conjunto de estados mentales o actitudes proposicionales. En
cambio, en sentido lingiiistico, esta tiene lugar en un discurso oral o escrito y esta
compuesta por enunciados expresados en una lengua determinada. En este traba-
jo, la nocion de “decision judicial” sera entendida en su sentido lingiiistico.

Problema. Anuario de Filosofia y Teoria del Derecho 71
Nuam. 13, enero-diciembre de 2019, pp. 67-98

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13

PEDRO CABALLERO ELBERSCI

justamente uno de los aspectos que se intenta dilucidar si estan pre-
sentes en dichos procesos argumentativos judiciales.®

Por ultimo, hay otro conjunto de expresiones que tienen conteni-
dos similares a los de “decisién judicial”, “conclusién” y “premisas”
que estoy definiendo. Se trata, respectivamente, de las expresiones
“sentencia judicial”, “considerandos” y “resolucién”. Las sentencias
son aquellos instrumentos lingiiisticos, juridicos, de caracter proce-
sal, conformadas tipicamente por dos partes: los considerandos y la
resolucion o parte dispositiva. Los considerandos suelen presentar
las premisas ofrecidas a favor de la conclusién de las decisiones ju-
diciales, y la resolucién suele presentar la conclusion de la decision
judicial. Sin embargo, a veces la conclusion esta anticipada en los
considerandos o algunas premisas se encuentran en la parte resolu-
tiva. Otro problema es que las decisiones judiciales son expresadas
paradigmdaticamente, pero no solamente, en las sentencias judicia-
les. Hay otros instrumentos procesales que contienen decisiones ju-
diciales, pero que no son propiamente sentencias judiciales.

Por otro lado, el término “justificacién”, incluso cuando es aso-
ciado a esta nocidn de decisidn judicial, también sufre de ambigiie-
dad. Este término puede ser usado, al menos, en dos sentidos diver-
sos. En un sentido, para referirse a las premisas presentadas a favor
de la conclusién particular. Esta nocién es similar a algunos senti-
dos comunmente asociados a los términos “argumentacion”, “fun-
damentacién”, “motivacion”. En otro sentido, para referirse a un cri-
terio que se establece con respecto a la relacién que existe entre las
premisas y la conclusion. Esta nocién sirve como una herramienta
que permite expresar como se deberian fundamentar las decisiones

5 Esta nocién de “razonamiento”, que serd usada més adelante, presenta estos
elementos: (i) un proceso o producto que contiene un conjunto de enunciados que
se comportan como premisas o como conclusién, (if) el cual puede ser reconstrui-
do de acuerdo con algunos tipos de esquemas o estructuras argumentativas deter-
minadas, y (iii) en el cual se supone que hay cierto tipo de relacién mas o menos
astringente entre las premisas y la conclusion. Mas adelante veremos qué tipos de
razonamientos, segin cada uno de los modelos, son requeridos para estar en con-
diciones de considerar que una decision judicial se encuentra justificada. Por esta
razén, me parece mas adecuado usar la expresion “decisién judicial” que la expre-
sion “razonamiento judicial”.
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y qué criterio o conjunto de criterios son adecuados para determi-
nar si cierta decisién judicial esta o no justificada.

En este trabajo se usara el término “justificaciéon” en el segundo
de sus sentidos. La razon principal para distinguir entre ambos sen-
tidos de “justificacién” es que de otra manera se corre el riesgo de
caer en el absurdo de afirmar que cualquier conclusion particular de
cierta decision judicial, sélo por el hecho de contar con una funda-
mentacion —i.e. con una o mas premisas en su apoyo— se encuentra
justificada.

I1I. LA TEOR{A ESTRECHA DEL SILOGISMO JUDICIAL

La tesis central de la teoria estrecha del silogismo judicial expresa
que una decision judicial esta justificada si, y solo si, puede ser re-
construida como un razonamiento deductivo en el cual su conclusién
es consecuencia necesaria de, o esta ldgicamente implicada por, una
norma juridica general, una descripcion de hechos (i.e. de los hechos
del caso) y a veces también algunas definiciones. Una de las formula-
ciones mas emblematicas de esta tesis es la siguiente:

Justificar o fundar una decisién consiste en construir una inferencia o ra-
zonamiento légicamente valido, entre cuyas premisas figura una norma
general y cuya conclusion es la decision. El fundamento de una decisién
es una norma general de la que aquélla es un caso de aplicacién. Entre
el fundamento (norma general) y la decision hay una relacién légica, no
causal. Una decisién fundada es aquella que se deduce ldgicamente de
una norma general (en conjuncién con otras proposiciones ficticas y, a
veces, también analiticas).®

6 Bulygin, Eugenio, “Sentencia judicial y creacién de derecho”, La Ley, 124, 1966.
Otra de las formulaciones emblematicas dice: “Estamos plenamente de acuerdo con
su enfoque general [de Neil MacCormick] y con las principales tesis de su articulo,
tales como: i) el razonamiento juridico que pretende mostrar que una decision o
una pretension estan justificadas de acuerdo con el derecho vigente es esencial-
mente deductivo o, por lo menos, puede ser reconstruido como una inferencia 14gi-
ca en la que, sobre la base de dos tipos de premisas, normativas y facticas, se llega
a una conclusién que afirma que ciertas consecuencias juridicas son aplicables a
un caso particular. Esta inferencia muestra que la decisiéon de aplicar esas conse-
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De acuerdo con este enfoque, una decision judicial —premisas
y conclusién— esta justificada si la misma puede ser reconstruida
como una estructura argumentativa subyacente, deductiva y norma-
tiva, compuesta por dos premisas y una conclusién. Una premisa de
tipo normativo, llamada “premisa de derecho”, cuyo contenido ex-
presa la norma que el juez considera aplicable a los hechos particu-
lares del caso, y es extraida o extraible de uno o mas enunciados juri-
dico-normativos. Una premisa de tipo descriptivo, llamada “premisa
de hechos”, cuyo contenido expresa la descripcion de los hechos del
caso en cuestion, y es extraida o extraible de las pruebas ofrecidas
durante el proceso judicial. Vale la pena aclarar que el contenido
de esta premisa tiene por objeto una accién particular, descrita por
el juez, perteneciente a la clase general de acciones prevista por la
norma. Finalmente, una conclusién también de tipo normativo, que
resuelve la controversia judicial prescribiendo la aplicaciéon de una
sancién, cuyo contenido expresa la consecuencia juridica prevista
por la norma para la clase general de acciones de la cual la descrip-
cion del hecho es un caso.

Este modelo, segin algunos tedricos, se enfrenta a algunos pro-
blemas. Uno de ellos se desprende de la pregunta acerca de como se
deberia reconstruir la premisa de derecho y la conclusion particular
de la decision, es decir, qué tipos de enunciados deberian aparecer
en cada una de ellas. Las conclusiones particulares de las decisio-
nes judiciales, generalmente, estidn compuestas por enunciados nor-
mativos. Por lo que, dichas conclusiones deberian ser —hay buenas
razones para que sean— reconstruidas como enunciados normati-
vos. Ahora bien, si la conclusion de una decisidn judicial contiene un
enunciado normativo, ésta sélo puede estar l6gicamente justificada
si entre sus premisas hay también al menos otro enunciado de tipo
normativo. Porque si asi no fuese, se estaria violando el principio de
Hume, que expresa que no podemos obtener conclusiones norma-
tivas de premisas solamente descriptivas. El candidato obvio para

cuencias a este caso particular esta juridicamente justificada”. Alchourrén, Carlos
y Bulygin, Eugenio, “Limits of Logic and Legal Reasoning”, en Martina, A. A. (ed.),
Preproceedings of the 11l International Conference on Logica Informatica Dirittto, vol.
I1, Firenze, 1989, p. 303.
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desempenar este rol es la premisa de derecho. Asi las cosas, esta
premisa también deberia ser reconstruida como un enunciado nor-
mativo.’

Otro de los problemas que enfrenta este modelo se sigue de la res-
puesta a la cuestion anterior: ;los razonamientos légicos deductivos
operan solamente con enunciados facticos, es decir, susceptibles de
ser considerados verdaderos o falsos? Dado que la premisa de dere-
cho y la conclusion del razonamiento son, como acabamos de preci-
sar, enunciados normativos; dado que los enunciados normativos no
son, al menos en principio, susceptible de verdad o falsedad, y dado
que la légica deductiva trabaja, en principio, solamente con enun-
ciados verdaderos o falsos, pareceria que el tipo de razonamiento
que presupone este modelo no puede ser realmente deductivo. Los
enunciados normativos no son susceptibles de ser considerados
verdaderos o falsos a menos que se adopte algin tipo de realismo
normativo o a menos que trate a dichos enunciados como propo-
siciones normativas. La primera posibilidad sostiene que existen
hechos normativos de los cuales se puede predicar existencia. Pero
esta es una posicién minoritaria o, al menos, controvertida entre los
tedricos de la metaética. La segunda posibilidad sostiene que dichos
enunciados no son propiamente normas, sino proposiciones acerca
de normas y que, por lo tanto, estos enunciados son susceptibles de
ser verdaderos o falsos. Pero en esta posibilidad resurgiria el pro-

7 Como dicen Alchourrdn y Bulygin: “El problema principal respecto de la justi-
ficacién de las sentencias judiciales es que, siendo normativas, no pueden ser jus-
tificadas mediante meras aserciones de hechos (por complejos que sean esos he-
chos). En efecto, cuando un juez condena a Juan a pena de prisién porque encuentra
que es culpable de haber matado a Alfredo, no sé6lo afirma un hecho (de que Juan
ha cometido homicidio), sino dicta una prescripcion, esto es, una norma, a los efec-
tos de que Juan sea enviado a la carcel. Una proposicién normativa que afirme que
conforme al sistema de normas del pais el juez tiene la obligacién de condenar a
aquellos que han cometido homicidio es una mera afirmacién de un hecho y no
basta para justificar la prescripcién (norma) dictada por el juez. Para justificarla
el juez tiene que usar la norma dictada por el legislador, es decir, correspondiente
del Cédigo Penal. Es decir, la norma que prescribe que para todo X, si x ha cometi-
do homicidio, x debe ser condenado a una pena de prisidn, de la que el juez infiere
—mediante un argumento deductivo— que Juan (quien ha matado a Alfredo) debe
ser condenado a una pena de prision”. Ibidem, p. 319.
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blema precedente, este es, que la conclusion de la decision judicial
deberia ser reconstruida como un enunciado realmente normativo
y no como proposiciones normativas, es decir, enunciados acerca de
normas.

Si la logica deductiva trabaja solamente con enunciados des-
criptivos o lo hace también con enunciados normativos es un pro-
blema cuya solucién esta todavia abierta. La légica deductiva, como
es mayo-mente entendida, trabaja con una nocién de verdad como
primitiva, porque tanto las conectivas proposicionales (conjuncion,
disyuncion, negacion, condicional) como las nociones ldgicas cen-
trales (consecuencia légica, implicacién logica, inconsistencia 16-
gica, etcétera) son definidas en términos de verdad. Asi las cosas, un
razonamiento es légicamente valido si sus premisas implican légica-
mente la conclusién o, lo que es equivalente, si la conclusién es con-
secuencia necesaria de las premisas. Esta argumentacién conduce
finalmente al llamado dilema de Jorgensen,® el cual expresa que: o
bien una légica de normas no es conceptualmente posible, porque
la nociéon de inferencia y las conectivas proposicionales se caracte-
rizan en términos de verdad, y la verdad no opera sobre normas; o
bien una légica de normas es conceptualmente posible, pero enton-
ces el concepto de inferencia y las conectivas ldgicas no pueden ser
definidas en términos de verdad.’

8 Cfr.Jorgensen, Jorgen, “Imperatives and Logic”, Erkenntnis 7, 1, 1937, pp. 288-
296.

° En la teoria del derecho, tomando el primer cuerno del dilema, se han cons-
truido légicas de proposiciones normativas, como sustituto de una propia loégica de
normas. Cfr., sobre todo, los siguientes: Von Wright, Georg Henrik, Norm and Action.
A Logical Inquiry, Routledge and Kegan Paul, 1963; Alchourrén, Carlos y Bulygin, Eu-
genio, “The Expressive Conception of Norms”, en Hilpinen, Risto (ed.), New Studies
in Deontic Logic, Reidel, 1981, pp. 95-124; Alchourrén, Carlos y Bulygin, Eugenio,
“Pragmatic Foundation for a Logic of Norms”, Rechtstheorie 15, 1984, pp. 453-464.
Sin embargo, estos esfuerzos no han sido considerados satisfactorios porque se en-
tiende que los razonamientos juridico-normativos requieren una légica que trabaje
tanto con enunciados descriptivos como normativos. En otra linea de investigacion,
tomando el segundo cuerno del dilema, teniendo en consideracién algunas intui-
ciones generales acerca de la manera en que de hecho razonamos. Cfr. Von Wright,
Georg Henrik, Logical Studies, prefacio, Routledge, 1957 y Alchourron, Carlos, “Con-
cepciones de lalégica”, Enciclopedia de Filosofia, vol. 7, 1995, pp. 63 y 64, y teniendo
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De todos modos, algunos tedricos del derecho han sostenido, in-
dependientemente de los problemas a los que lleva el desarrollo
de un sistema légico que trabaje con normas, que se puede dar
cuenta teéricamente de las decisiones judiciales mediante una re-
construccién sencilla de la estructura subyacente, deductiva y nor-
mativa, de este tipo de razonamiento juridico. Hay, en realidad, dos
formas de hacerlo. La primera es mediante la forma légica del si-
logismo categérico, por ejemplo, “Todo aquel que haya cometido

» o«

homicidio debe ser castigado”, “Juan Gonzalez ha cometido homi-

» o«

cidio”, “Juan Gonzalez debe ser castigado”. La primera premisa es
un enunciado normativo que establece una clase general y abstracta
de acciones. La segunda premisa es un enunciado descriptivo que
afirma que cierta persona ha llevado a cabo una accién particular. Y
la conclusién es un enunciado normativo en el que se incluye la ac-
cion particular dentro de la clase general y abstracta de acciones. La
segunda es mediante la forma légica del modus ponens, una especie
del silogismo hipotético, por ejemplo, “si alguien ha cometido ho-

» o«

micidio, entonces debe ser condenado a una pena de prision”, “Juan

» o«

Gonzalez ha cometido homicidio”, “Juan Gonzalez debe ser conde-
nado a una pena de prision”. La primera premisa es un enunciado
condicional en el cual el antecedente establece una clase general y
abstracta de acciones, y el consecuente una consecuencia juridica.
La segunda premisa es un enunciado descriptivo en el que se afirma
el antecedente, es decir, que cierta persona ha llevado a cabo una

en cuenta que el desafio consiste en determinar si es posible definir las relacio-
nes légicas sin recurrir a, o implicar de alguna manera, alguna nocién de verdad,
se han desarrollado algunos fundamentos tedricos para el desarrollo de una “ver-
dadera” légica de normas. En esta linea, se ha propuesto, de manera convincen-
te, una caracterizacién de las inferencias légicas y sus conectivas para enunciados
normativos mediante una nocién abstracta de consecuencia légica, siguiendo las
reglas de introduccién y eliminacion. Cfr. Gentzen, Gerhard, “Untersuchungen iiber
das logische schliessen”, Math. Zeitschrift, 39, 1934, pp. 176-210 y Cfr. Belnap, Na-
huel, “Tonk, Plonk and Plink” en Analysis, 22, 1962, pp. 130-134 en un contexto
de deducibilidad; Alchourrén, Carlos y Martino, Antonio, “Légica sin verdad”, Theo-
ria 3, 1988, 7-43 y Alchourrdn, Carlos, op. cit., 1995. Sin embargo, un sistema logi-
co que siga esta propuesta no ha sido, hasta ahora, completamente desarrollado.
Cfr. Navarro, Pablo y Rodriguez, Jorge Luis, Deontic Logic and Legal Systems, Cam-
bridge University Press, 2014.
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accién particular. Y la conclusién es un enunciado normativo en el
cual se establece que a la persona que ha llevado a cabo la accién
particular, que es una instancia de la clase general de acciones, se le
debe aplicar la consecuencia juridica establecida en el consecuente
del condicional.

1. La teoria amplia del silogismo judicial

La tesis central de la teoria amplia del silogismo judicial expresa que
una decision judicial estd justificada si, y solo si, la misma estd in-
terna y externamente justificada. Esta tesis se asienta en la conocida
distincion, trazada por Jerzy Wréblewski, entre las llamadas “justifi-
cacion interna” y “justificacion externa”. Una de las primeras formu-
laciones de Wréblewski de esta distincion es la siguiente:

Internal justification deals with the validity of inferences from given
premises to legal decision taken as their conclusion. The decision in
question is internally justified if the inferences are valid and the sound-
ness of the premises is not tested... External justification of legal deci-
sion tests not only the validity of inferences, but also the soundness of
premises. The wide scope of external justification is required especially
by the paradigmatic judicial decision because of the highest standards
imposed on it.!?

En la teoria del derecho, esta distincién generalmente se utiliza
para separar conceptualmente entre la justificacién acerca de la
conclusion particular de la decision judicial y la justificacion acerca
de las premisas sobre las que se apoya dicha conclusion. Pero esta
interpretacién simple de dicha distinciéon oscurece uno de los mé-
ritos de su analisis, rico y detallado, sobre las decisiones judiciales.

El primer mérito de Wréblewski es haber intentado distinguir y

relacionar las nociones de “decisién”, “justificaciéon” y “racionalidad”,
las cuales estan implicita o explicitamente conectadas de distintas

10 Wréblewski, Jerzy, “Legal Decision and Its Justification”, Logique et Analyse,
14 (53), 1971, p. 412.
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maneras en los escenarios conceptuales acerca de las decisiones ju-
diciales.

Wréblewski, antes de distinguir entre justificacion interna y ex-
terna, distingue otras tres nociones de ‘justificacion’ para las deci-
siones judiciales: “psicolégica”, que consiste en una explicaciéon de
la decisién por medio de fendmenos psicoldgicos; “légica sensu
stricto”, que se limita al campo de las proposiciones y de la légica
formal, y “l6gica sensu largo”, que consiste en dar razones adecuadas
para la decisién o en las premisas para la inferencia de una decisién
de acuerdo con las directivas de inferencia aceptadas.!! Este autor
sostuvo que la tltima de estas nociones es operativamente adecuada
para el analisis de la justificacion de las decisiones juridicas y, segui-
damente, la relaciona con una nocién amplia de racionalidad:

Logical justification sensu largo covers all reasonings for which the ad-
jective “rational” is currently used. It covers, hence, not only the field of
a formal logic of propositions and of norms, but also that of practical
reasoning dealing with norms and evaluations... The concept of justifi-
cation has to be sufficiently ample to be used adequately for the current
notions of “rationality” of such a decision. Rational decision is a justi-
fied decision. Rationality is relative to the amount of knowledge of the
decision-maker, to his evaluations and to the rules of inference accepted
by him. Justified decision is relative to the norms, evaluations and infer-
ences taken into account by the decision-maker.'?

El segundo y mayor mérito del analisis de Wréblewski proviene
de haber relacionado las nociones de justificacién interna y externa
con tres nociones de “decision judicial”: “la decisién interpretativa”,
que determina el significado de la disposicién juridica aplicada; “la
decision factica” (o de evidencia), que determina los hechos que han
ocurrido en cierto tiempo y lugar, y “la decision final”, que deter-
mina las consecuencias de la aplicaciéon de la norma juridica a los
hechos probados.’* Concretamente, este mérito, que es aquel que
oculta la interpretacion simplista de la distincién, consiste en ha-

1 Ibidem, pp. 410y 411.
12 Ibidem, pp. 411y 412.
13 Ibidem, pp. 412-417.
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ber mostrado que cada uno de estos tipos de decision judicial debe-
rian estar justificados mediante una justificacién interna —la justi-
ficacion de la inferencia, es decir, del paso inferencial que va desde
las premisas a la conclusion— y mediante una justificacién externa
—Ila justificaciéon particular de cada una de las premisas que apoyan
la conclusidn.

De acuerdo con esto, una decisidn judicial esta justificada si, y sélo
si, por un lado, como en la teoria estrecha, esta contiene una justifi-
cacidn interna, esto es, si puede ser reconstruida como un razona-
miento deductivo en el cual la conclusién es consecuencia necesaria
de una norma juridica general, una descripcion de hechos y algunas
definiciones. En otras palabras, si, y sélo si, el paso inferencial que va
desde las premisas, de derecho y de hechos, hasta la conclusién esta
deductivamente justificado. Por el otro lado, si la decisién judicial
contiene una justificacién externa, esto es, si las decisiones inter-
medias de derecho y de hechos pueden ser reconstruidas como dos
razonamientos en los cuales la conclusion (i.e. la premisa de derecho
y premisa de hechos) se sigue deductiva o inductivamente de otras
premisas. En otras palabras, si, y sélo si, el valor de cada una de es-
tas premisas estd, a su vez, deductiva o inductivamente justificado.'*

El tercer mérito es haber mostrado, por un lado, que la recons-
truccion de las decisiones judiciales como un Unico razonamiento
deductivo y normativo oscurece una gran cantidad de actividades
decisorias, que conllevan también otros tipos de razonamientos, y
que los funcionarios judiciales suelen realizar en sus decisiones.

14 Aqui entiendo que existen s6lo dos sentidos en lo que un razonamiento pue-
de ser légicamente “legitimo”. El primero es cuando la conclusion es inferida por
deduccion. Esto significa que la verdad o correccién de la conclusion esta comple-
tamente garantizada por la verdad o correccion de las premisas de las cuales esta
se infiere. Un razonamiento con esta caracteristica es un razonamiento légicamente
vdlido. El segundo sentido es cuando la conclusién es inferida por induccidén. Esto
significa que la verdad o correccién de la conclusién es mas o menos probable de-
pendiendo de la verdad o correccion de las premisas. La verdad o correccién de las
premisas hace mas probable la verdad o correccién de la conclusion, pero no garan-
tiza su verdad o correccién. Un razonamiento con esta caracteristica es un razona-
miento mas o menos fuerte dependiendo de la verdad o correccion de las premisas
y de la calidad de estas. En esta dicotomia, un razonamiento abductivo es un tipo de
razonamiento inductivo.
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Veamos cuales son estas actividades de acuerdo con el desarrollo
posterior de este modelo realizado por algunos autores contempo-
raneos.' Estos tedricos analiticos han identificado distintas activi-
dades que los funcionarios judiciales suelen realizar en sus deci-
siones. Pero, ademas, ellos han reconstruido los distintos tipos de
razonamientos que dichos funcionarios judiciales deberian desarro-
llar en sus decisiones.

La llamada “decisién intermedia de derecho” consiste en un pro-
cedimiento argumentativo complejo en el cual se aducen razones a
favor de una conclusién que generalmente esta compuesta por un
enunciado normativo. Se trata, en otras palabras, de la argumenta-
cion acerca de la determinacion del contenido de significado atri-
buido auna o masdisposiciones normativas, que compone la premisa
de derecho. En cuanto a esta decision particular, se han identificado
las siguientes actividades decisorias que los funcionarios judiciales
generalmente realizan de manera explicita o implicita:

1) La eleccién de las fuentes del derecho vigente que son relevan-
tes para el caso en cuestion.

2) La eleccion de las disposiciones normativas aplicables que dis-
ciplinarian el caso.

3) La eleccién de una norma extraida o extraible por interpreta-
cion de estas disposiciones mediante métodos interpretativos.

4) La solucion de eventuales conflictos entre normas, antinomias,
cuando varias normas regulen el caso diversa o incompatible-
mente.

5) La integraciéon de eventuales lagunas normativas, cuando el
caso no sea regulado por alguna norma.

15 Cfr., entre otros, los siguientes: Comanducci, Paolo, “Razonamiento juridico:
elementos para un modelo”, Fontamara, 1999; Chiassoni, Pierluigi, Técnicas de in-
terpretacion juridica: brevario para juristas, Marcial Pons, 2011. Guastini, Riccardo,
Interpretare e Argomentare, Giappichelli, 2012; Canale, Damiano, “Il ragionamente
giuridico”, en Pino, Giorgio, Schiavello, Aldo y Villa, Vittorio (eds.), Filosofia del Di-
ritto. Introduzione al pensiero giuridico e al diritto positivo, Giappichelli, 2013; Ca-
nale, Damiano y Tuzet, Giovanni, La giustificazione della decisione giudiziale, Analisi
e Diritto, 2019.
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6) La individualizacion de eventuales excepciones a la aplicacion
de la norma interpretada.

Por otro lado, se ha precisado que al determinar el contenido
de significado de la premisa de derecho —actividad que conlleva
la adopcion explicita o implicita de algunas o todas las decisiones
apenas presentadas— los funcionarios judiciales deberian desarro-
llar un razonamiento deductivo y normativo que podria ser recons-
truido de la siguiente forma:

a) Si x es una disposicion juridica, entonces x debe interpretarse
mediante la directiva interpretativa DI.16

b) x es una disposicion juridica D]J.

c) Entonces, x debe interpretarse mediante la directiva interpre-
tativa DL.Y7

La llamada “decisién intermedia de hechos” consiste en un pro-
cedimiento argumentativo complejo en el cual se aducen razones en
favor de una conclusién que esta compuesta por un enunciado des-
criptivo. Se trata de la argumentacion que los funcionarios judiciales
suelen realizar acerca de la determinacion de los hechos —i.e. que
ciertos hechos han ocurrido en cierto tiempo y lugar— la cual com-
pone la premisa de hechos. En cuanto a este tipo particular de de-
cision se han identificado las siguientes actividades decisorias que
los funcionarios judiciales generalmente realizan explicita o impli-
citamente:

16 Vale la pena mencionar que, en realidad, esta premisa suele ser establecida
mediante un método interpretativo escogido dentro de un conjunto de métodos in-
terpretativos considerados igualmente admisibles en cierta comunidad juridica. La
eleccién de uno de los métodos entre otros igualmente admisibles requeriria tam-
bién que se desarrolle un razonamiento normativo que establezca como conclusién
esta premisa. Cfr., entre otros, Chiassoni, Pierluigi, op. cit., pp. 55-159.

17 Hay una extensa discusion acerca de cdmo se deberia reconstruir teérica-
mente este razonamiento y sobre el tipo de légica o de racionalidad que implicaria
cada una de estas reconstrucciones. Cfr. Atienza, Manuel, Las razones del derecho:
teorias de la argumentacion juridica, Palestra, 1991. En ese trabajo se encuentran
algunos de los modelos que han sido ofrecidos para reconstruir este razonamiento.
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7) La verificacién de las pruebas concernientes al caso.

8) La reconstruccion y calificacion juridica del caso.

9) La individualizacién de las caracteristicas del caso abstracto
con las que conectan las distintas consecuencias juridicas even-
tualmente previstas por la norma aplicable al caso.

10) La individualizacion de las caracteristicas que, entre las men-
cionadas, estan presentes en el caso concreto.

Por otro lado, se ha precisado que al establecer la premisa factica
—actividad que conlleva la adopcién explicita o implicita de estas
elecciones— los funcionarios judiciales deberian desarrollar una ar-
gumentacion acerca de hechos que deberia poder ser reconstruida
como un razonamiento probatorio con dos fases conceptualmente
diversas.

Por un lado, un razonamiento probatorio en sentido estricto me-
diante el cual se argumente a favor de cierta reconstrucciéon del he-
cho objeto de la controversia. Este razonamiento deberia contener
como premisas una serie de proposiciones sobre hechos particula-
res, que se asumen probados mediante las pruebas ofrecidas por las
partes durante el proceso judicial, y como conclusién otra propo-
sicion, que se asume como hipotesis. Este razonamiento particular
deberia ser reconstruido como un razonamiento de tipo abductivo,
esto es, un tipo de inferencia inductiva que se basa en que: si cierta
hipétesis proporciona una buena explicacion de un conjunto de fe-
noémenos, y si ninguna hipdtesis diferente proporciona una expli-
cacién igualmente buena o mejor, entonces es probable que dicha
hipétesis sea verdadera. En esta inferencia, la hip6tesis constituye
una de las premisas y el enunciado del cual se quiere determinar su
verdad constituye la conclusion.'®

a) Se verificaron los hechos H1, H2, H3.
b) La reconstruccién del hecho RH explica H1, H2, H3.
c) Entonces, se ha verificado la reconstruccion del hecho RH.

18 Cfr. Tuzet, Giovanni, La prima inferenza. L'abduzione di C.S. Peirce fra scienza
e diritto, Analisi e Diritto, Giappicheli, 2006. En ese trabajo se encuentra un andlisis
pormenorizado del razonamiento abductivo cuando es aplicado en el derecho.
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Por el otro lado, un razonamiento llamado “subsuntivo” mediante
el cual se argumenta acerca de la inclusién de la accién particular,
descrita en la reconstrucciéon de los hechos previamente realizada,
en la clase general y abstracta prevista en lanorma, ala cual lanorma
juridica establece una cierta consecuencia juridica. En este paso ar-
gumentativo se pretende justificar la aplicacién de la norma al caso
particular de la controversia. Este paso tiene la funcién de conectar
la justificacién intermedia de derecho con la justificacién interme-
dia de los hechos. Este razonamiento deberia ser reconstruido como
un razonamiento deductivo de tipo modus ponens descriptivo, cuyas
premisas y conclusion estan compuestas por enunciados descripti-
vos, con respecto a la subsuncion de la accion individual dentro de la
clase general y abstracta de acciones que la norma prevé.

a) Six (RH) presenta las caracteristicas C1, C2, C3, entonces x sera
un caso regulado por la norma N.

b) X (RH) presenta las caracteristicas C1, C2, C3.

c) Entonces, x (RH) esta regulado por la norma N.

Asi las cosas, las decisiones intermedias, tanto de derecho como
de hechos, se caracterizan por estar compuestas por procesos argu-
mentativos bastante complejos, que presuponen una gran cantidad
de actividades decisorias. Asimismo, estos productos argumentati-
vos, para que puedan ser considerados justificados, deberian poder
ser reconstruidos mediante diversos tipos de razonamientos, que
presuponen diversas concepciones acerca de la racionalidad.

Ala luz de lo analizado, se puede sostener que la teoria estrecha
y la teorfa amplia del silogismo judicial consisten en dos etapas di-
versas, pero relacionadas, de un mismo modelo acerca de las deci-
siones judiciales. Ambas teorias son diversas porque presentan una
reconstruccion tedrica diversa de las decisiones judiciales y de sus
criterios de justificacion. Pero, a su vez, ambas teorias estan estre-
chamente relacionadas porque la segunda teoria adopta la primera
para, luego, engrosar y precisar su espectro explicativo. Por un lado,
incorporando varios aspectos caracteristicos de las decisiones ju-
diciales que la primera no tenia. Por ejemplo, una gran cantidad de
decisiones intermedias que los funcionarios judiciales suelen tomar
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al efectuar sus decisiones. Por el otro lado, precisando algunos ele-
mentos de la justificacion de las decisiones judiciales que la primera
teorfa habia tratado de manera demasiado general o simplificada.
Por ejemplo, la distincién entre justificacion interna —de la inferen-
cia— y externa —de las premisas.

Desde este punto de vista, estas dos teorias se entienden como
dos estados teéricos diferentes pero relacionados que componen un
mismo modelo general. Por esta razdn, en la seccidn que sigue, me
referiré a ambas teorias bajo la misma etiqueta, a saber, el modelo
del silogismo judicial.*’

IV. LA CRITICA DE JUAN CARLOS BAYON

Bayon ha realizado un analisis de inestimable valor para el escena-
rio tedrico de la justificacion de las decisiones judiciales en un breve
y poderoso articulo titulado: “Bulygin y la justificacién de las deci-
siones judiciales: la parte sorprendente”. En este trabajo presenta
un analisis de la concepcidn de las reglas y de la aplicacién de reglas
con las que las dos teorias anteriores del silogismo judicial se en-
cuentran implicitamente comprometidas, a través de sus nociones
de justificacidn. Su trabajo representa uno de los avances mejor di-
rigidos en la literatura tedrica acerca de la justificacion de las deci-
siones judiciales.

Segun Baydn, la idea de justificacion propia del modelo del silo-
gismo judicial se entiende como un corolario del principio de univer-
salidad, que es asumido como una condicién o exigencia basica de
la racionalidad. Este principio desempefia un rol central en cuanto
a la posibilidad de discernir entre juicios correctos e incorrectos en
cualquier contexto. El modelo del silogismo judicial sostiene que un
juicio es correcto en la medida en que es una aplicaciéon de una regla,
es decir, en la medida en que es una aplicacién de una pauta general

19 Cfr. Canale, Damiano, “Il ragionamento giuridico”, op. cit., 2013. En ese trabajo
se encuentra un detallado analisis del paso de la teoria estrecha a la teoria amplia
del silogismo judicial, y de otras lineas de investigacion de tradiciones no analiticas
sobre las decisiones judiciales.
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a un caso especifico. No habiendo ningin otro sentido inteligible en
que pueda predicarse que un juicio es correcto o incorrecto.

Porque justificar un juicio requiere indicar el fundamento del mismo,
dar razones; y como es una cuestiéon de mera racionalidad juzgar del
mismo modo cualquier otro supuesto igual en los aspectos relevantes,
dar razones implica siempre trascender la particularidad de un caso:
implicaria comprometerse con una pauta general, con una norma (sélo
a luz de la cual, precisamente, tendria sentido decir de la concurrencia
de cierta propiedad que constituye “una razén”).?

Baydn esta de acuerdo en que la justificacion de un juicio es —y
no puede ser otra cosa que— la justificacion de la aplicacion de una
regla o una pauta general. Sin embargo, sostiene que el modelo si-
logistico incorpora una concepcion de la justificacién racional que
va bastante mas alla de esta dltima tesis, que llama “universalismo
minimo”.?! Este modelo va mas alla en el sentido que implica una
cierta imagen (que Wittgenstein llamé “platénica”, “intelectualista”
0 “reglas como railes” y Sellars llamé “regularista”) de lo que él llama
“la competencia normativa”, esto es, una cierta concepcién acerca de
qué son las reglas, en qué consiste seguir o aplicar reglas y en como
se deberia proceder para justificar un juicio.

Con arreglo a esta imagen o concepciéon —que no es sino la que Witt-
genstein llamd “platdnica” o “intelectualista” o de “las reglas como rai-
les”— la competencia normativa pasaria por la representacion de un
contenido proposicional expresable en una formulacién que especifica-
ria qué aplicaciones son correctas articulando exhaustivamente crite-
rios suficientes de aplicacion; y saber determinar lo que una regla re-
quiere —y, por lo tanto, justificar para uno mismo o ante los demas que
algo es o no es una aplicacién correcta de una regla— supone usar infe-
rencialmente una formulacién de esa clase como premisa mayor de un
razonamiento subsuntivo.??

20 Bayon, Juan Carlos, “Bulygin y la justificacion de las decisiones judiciales: la
parte sorprendente”, en Moreso, José Juan y Redondo, Maria Cristina (eds.), Un did-
logo con la teoria del derecho de Eugenio Bulygin, Marcial Pons, 2007, p. 147.

21 Ibidem, p. 148.

2 Idem.
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Ahora bien, Baydn no esta de acuerdo, especificamente, con esta
concepciéon de la competencia normativa. Su argumento estad com-
puesto por una excelente reconstruccién y extrapolaciéon del pro-
blema de la paradoja del seguimiento de reglas de Wittgenstein.?* En
palabras del teérico espaiiol:

Juzgar, en cualquier contexto, no es mas que clasificar un objeto parti-
cular, esto es, subsumirlo en un concepto; pero no es posible articular y
explicitar (“codificar”) un conjunto de reglas que fijen exhaustivamente
cuando lo particular es una instancia de lo universal, porque eso seria
tanto como articular meta-reglas para la aplicacién de reglas, con la con-
siguiente reproduccion del problema en lo concerniente a la aplicaciéon
de las meta-reglas. En suma, el juicio es irreductible a algoritmo porque
no es posible, sin regreso al infinito, la formulacién completa de criterios
explicitos para el juicio. Y, por lo tanto, toda explicitacion o formulaciéon
de normas presupone un sustrato de normas implicitas en prdcticas re-
sistente, por razones conceptuales, a cualquier intento de enunciaciéon
exhaustiva (o codificacion); y el reconocimiento de ese hecho deberia
conducirnos a dar una forma irreductiblemente abierta a toda explicita-
cién o formulacién de normas.?*

En la préoxima seccion, se analizara la ultima parte del parrafo
apenas transcrito y se ofrecera una manera conceptualmente plau-
sible de explicar cdmo se puede dar cuenta de las reglas y de la apli-
cacién de reglas implicitas en las practicas sociales, sin caer en el
regreso al infinito al que condena la paradoja del seguimiento de
reglas. Asi, la objecion de Bayon marcé la direccidn en que la expli-
cacion de la justificacion de las decisiones judiciales es errdnea y
por dénde no se deberia proseguir. En lo que sigue, esta objecién se
tomara como punto de partida para comenzar una nueva direccién
explicativa, que luego sera redirigida en funcién de la solucién que
se propondra para este problema.

La objecién de Baydn afecta, especificamente, a la concepcién de
la competencia normativa que se encuentra, precisamente, en el ni-
vel meta-tedrico con respecto a las posiciones teéricas del modelo

23 Aunque este argumento, como bien dice Bayon, tiene raices mas lejanas.
24 Bayon, Juan Carlos, op. cit., p. 149.
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silogistico de las decisiones judiciales. A nivel tedrico, este modelo
ofrece una reconstruccién racional de las decisiones judiciales y de
sus criterios de justificacion, que incorporan implicitamente, a tra-
vés de su nocion de justificacion, esta concepcion de la competencia
normativa que cae dentro de la paradoja del seguimiento de reglas.

V. LA TEORIA PRAGMATISTA DE LAS DECISIONES JUDICIALES:
CONDICIONES DE ADECUACION PARA LA COMPETENCIA NORMATIVA Y LA
JUSTIFICACION

Baydn explico el problema de la paradoja del seguimiento de reglas
de Wittgenstein mediante una sintesis brillante. Sin embargo, este
autor se detuvo en ese punto y no realizd un paso sucesivo en esta
linea argumentativa. Sucesivamente podria haber expresado, como
aqui se harj, que si bien este problema ha sido efectivamente ex-
puesto por Wittgenstein en las Investigaciones filosdficas, el propio
autor en dicho libro ha ofrecido una manera de sortear este pro-
blema; que si bien no ha sido considerada por Kripke en Wittgens-
tein sobre reglas y lenguaje privado (quiza el libro mas influyente
sobre este tema), otros fil6sofos del lenguaje la han considerado y
desarrollado en sus propios trabajos.

Wittgenstein present6 en las Investigaciones filoséficas lo que se
conoce como la paradoja del seguimiento de reglas de la siguiente
manera:

“;Pero como puede una regla ensefiarme (lehren) lo que tengo que ha-
cer en este lugar? Cualquier cosa que haga es, segin alguna interpreta-
cion, compatible con la regla” —No, no es eso lo que debe decirse. Sino
esto: Toda interpretacién pende, juntamente con lo interpretado, en el
aire; no puede servirle de apoyo. Las interpretaciones solas no determi-
nan el significado.?

Este problema aqueja a la nocién de regla y, consecuentemente,
de aplicacion de reglas, cuando se entiende a las reglas como un cri-

%5 Wittgenstein, Ludwig, Philosophical Investigation, Macmillan Publishing
Company, 1953, §157.
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terio suficiente de aplicacidon correcta basado solamente en una for-
mulacion lingiiistica aplicable a un caso o a una accién particular. El
problema radica, precisamente, en que para aplicar una regla, debe-
mos formularla explicitamente; pero cuando la formulamos expli-
citamente, estamos usando expresiones lingiiisticas, las cuales a su
vez deben ser interpretadas. Ahora, si entendemos que una regla no
es otra cosa que un criterio suficiente de aplicacion correcta basado
solamente en una formulacién lingiiistica aplicable a casos, accio-
nes, instanciaciones (actuales o futuras), entonces este criterio cae
indefectiblemente, cada vez que se aplica, en un regreso al infinito
de interpretaciones de las expresiones lingliisticas.

Diversos autores, con quienes estoy de acuerdo, han argumen-
tado que Wittgenstein expuso, en un paso argumentativo ulterior,
una manera de bloquear el regreso al infinito de las interpretaciones
al que conduce esta concepcidn de las reglas.?® Estos autores han cri-
ticado a Kripke porque en el famoso andlisis que presenté en Witt-
genstein sobre reglas y lenguaje privado parece no haber conside-
rado el siguiente parrafo:

Que aqui hay un malentendido se muestra ya en que en este curso de
pensamiento damos interpretacion tras interpretacion; como si cada
una nos contentase al menos por un momento, hasta que pensamos
en una interpretacion que esta aun detras de ella. Con ello mostramos
quehayunacaptaciondeunareglaquenoesunainterpretacion,sinoque
se manifiesta, de caso en caso de aplicacién, en lo que llamamos “se-
guir una regla” y en lo que llamamos “contravenirla”.?’

%6 Cfr. principalmente los siguientes: McDowell, John, “Wittgenstein on Fo-
llowing a Rule”, Synthése, 58, 3, 1984, p. 357; McGinn, Colin, Wittgenstein on Mea-
ning, Blackwell, 1984, p. 68; Brandom, Robert, Making it Explicit: Reasoning, Repre-
senting y Discursive Commitment, Harvard University Press, 1994, pp. 3-67.

27 Wittgenstein, Ludwig, op. cit.,, §201. Considero oportuno agregar dos enun-
ciados que estan antes y después del ultimo parrafo transcrito, en donde Wittgens-
tein dice que las reglas no pueden ser entendidas como si proporcionaran una cap-
tacion inmediata de todas sus posibles aplicaciones “como si pudiéramos captar de
golpe el empleo total de la palabra” (Wittgenstein, Ludwig, op. cit., §191), o como
si las reglas fueran unos “railes invisibles tendidos hasta el infinito”. Wittgenstein,
Ludwig, op. cit., §218.
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Esta idea consiste, basicamente, en que hay una manera plausible
de entender a las reglas y a la aplicacién de reglas que no se basa
en la formulacién explicita, o incluso en la inteleccién, de una for-
mulacidn lingtiistica como un criterio suficiente de correccién, sino
que se basa en la manifestaciéon de las reglas de acuerdo con sus
usos concretos por parte de los participantes en una cierta practica
social. Esta manera de entender la naturaleza de las reglas y el fun-
cionamiento del seguimiento o aplicacion de reglas exige que, en el
plano teorico, los criterios de justificaciéon de las decisiones judicia-
les se establezcan en funcion de la reconstruccién de la competen-
cia normativa de los participantes en las practicas sociales y, por lo
tanto, de los criterios de aplicacion correcta de dichas reglas que se
manifiestan implicitamente en dichas practicas.

Robert Brandom ha ofrecido una propuesta que continua y desa-
rrolla estas ideas, primeramente, en Making it Explicit: Reasoning,
Representing and Discursive Commitment y, posteriormente, en di-
versos libros y articulos, en donde precisa sus posiciones. En esta
seccidn la expondré de manera sintética y circunscrita al argumento
que aqui se estd analizando. Considero que esta propuesta consti-
tuye un posible avance en la linea argumentativa presentada por
Bay6n, al proponer una concepciéon adecuada de la competencia
normativa, que sirve para construir una nocién apropiada de justifi-
cacion para las decisiones judiciales.

La propuesta de Brandom puede ser presentada a través de tres
condiciones de adecuacién para cualquier explicacién plausible de
la competencia normativa, que se extraen de tres distinciones rela-
cionadas.

La primera es, siguiendo a Brandom, la “condicién pragmatista”.
Esta se dirige a bloquear, precisamente, el problema del regreso al
infinito de las interpretaciones. Este problema nos ha ensefiado que
se debe establecer una nocién de regla que no esté comprometida
con la concepcidn de las reglas como un criterio suficiente de apli-
cacion correcta basado una formulacién lingiiistica aplicable a una
accion particular, sino que se base en una explicacidn de las reglas
como manifestaciones concretas en una cierta practica social. La dis-
tincién que se propone como medio para superar este problema es
aquella que separa conceptualmente entre la determinacién de las
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reglas y la aplicacién de las reglas. Brandom sostiene que estas dos
actividades no deben ser entendidas como si fuesen dos fases diver-
sas y consecutivas, sino como dos aspectos simultaneos del mismo
fenémeno. Segin Brandom, no se puede entender la nocidén de ins-
tituir o determinar reglas en las practicas sociales independiente-
mente de la nocidn de aplicarlas, y viceversa. La determinacion y
la aplicacion de reglas son nociones diversas, pero reciprocamente
dependientes.?®

La segunda es, de acuerdo con Brandom, la “condicién de cons-
truccion de nociones propiamente normativas”. La explicaciéon de
la competencia normativa debe establecer un medio para declarar
error sobre la aplicacion de reglas por parte de los participantes.
Esta explicacion debe contener nociones normativas adecuadas que
permitan determinar si cierta aplicacién ha sido realizada correcta
o incorrectamente. La distincién que se propone separa concep-
tualmente entre acciones (i.e. acciones fisicas o lingiiisticas, como
actos de habla o uso de conceptos) y estados normativos (i.e. com-
promisos y habilitaciones). La distincidn entre acciones y estados
normativos nos permite marcar la diferencia que existe entre lo que
se hace en la practica, la accidn, y lo que se debe hacer en la practica,
la accién correcta. De esta manera, se puede dar sentido a la idea
de que los participantes lleven a cabo aplicaciones correctas o inco-
rrectas de las reglas.”®

La tercera es, siguiendo a Brandom, la “condicién de construccion
de nociones normativas no circulares”. La explicacion de la com-

28 Brandom, Robert, op. cit., p. 25.

29 Brandom define los estados normativos basandose en el principio kantiano
de autonomia practica. Este principio establece que la autoridad de las reglas sobre
los participantes se deriva de sus actitudes de reconocimiento hacia ellas, es decir,
que los participantes son quienes confieren a la regla su caracter vinculante. De
acuerdo con esto, cada participante tiene autonomia para vincularse a las reglas
de dos maneras diferentes. Por un lado, cada participante es responsable de la ac-
cién llevada a cabo siguiendo una regla o, en otras palabras, cada participante se
compromete a que su accion es correcta de acuerdo con la regla. Por otro lado, cada
participante también esta comprometido con los demas participantes, ya que ellos
son quienes deciden si otorgan o no autoridad al participante o, en otras palabras,
si otorgan o no una habilitacién con respecto al compromiso del participante en
relacion con cierta accion. Cfr. ibidem, pp. 18-30.
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petencia normativa debe evitar que los estados normativos de las
acciones de los participantes se asimilen directamente a las actitu-
des que los participantes manifiestan hacia esos estados y, de este
modo, termine siendo correcto lo que consideren correcto. Por esta
razon debe establecerse alglin medio para declarar la existencia de
error acerca de la propia consideracién de la correcciéon de la ac-
cion. La distincion que se propone separa a los estados normativos
(i.e. compromisos y habilitaciones) de las actitudes normativas (i.e.
suscripciones y atribuciones).?® Asi las cosas, mientras la segunda
condicidn establece una distinciéon que permite declarar correccion
o incorreccidn acerca de la accion, la tercera condicion establece una
distincion que permite declarar correccidn o incorreccion acerca de
la consideracion del criterio de correccion de la accion.3!

De esta manera, Brandom propone una manera apropiada de dar
cuenta de la competencia normativa —que explica en qué consisten
las reglas y el seguimiento de reglas— que no se encuentra compro-
metida con el problema del regreso al infinito de las interpretacio-
nes al que condena la paradoja del seguimiento de reglas. Ademas,
esta propuesta evita otros problemas que ahora no es el momento
de explicitar. Esta propuesta deberia ser adoptada para ofrecer una
teoria apropiada de la justificacion de las decisiones judiciales.

30 Brandom las llama “actitudes normativas”, sin embargo, dado que no se trata
de actitudes estrictamente normativas, sino de actitudes practicas hacia los estados
normativos, la llamaré directamente “actitudes practicas”.

31 Las actitudes practicas se expresan cuando se toma o se trata a un participan-
te, explicita o implicitamente, como alguien que tiene o posee un estado normativo.
Mas precisamente, estas actitudes se presentan de dos maneras: como la suscrip-
cién de estados normativos (e.g. el compromiso que asume un participante a titulo
personal) y como la atribucién de estados normativos (e.g. la atribucién de una
habilitacidon que otorga un participante a alguno de los demas participantes). Des-
de esta perspectiva, por un lado, se entiende que la autoridad de las reglas tiene un
intermediario que estd mediado por las actitudes que los participantes manifiestan
en la practica cuando evalian y tratan la actuacion propia y la de los demas como
correcta o incorrecta. Asi las cosas, se entiende que estas actuaciones se conside-
ran correctas o incorrectas en virtud de lo que manifiestan implicitamente los par-
ticipantes al valorar los estados normativos propios y de los demds participantes.
Cfr. ibidem, pp. 30-46.
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VI. LA ARTICULACION DE LOS APORTES
DE CADA UNA DE LAS TRES TEORIAS

A este punto se pueden conjugar algunas conclusiones interesantes.
En primer lugar, creo que hay buenas razones, considerando las ex-
puestas hasta ahora, para sostener que cada una de las tres teorias
tiene una leccién importante para ensefar.

La teoria estrecha del silogismo judicial nos ensefia algo valioso,
por un lado, en cuanto a la posibilidad de reconstruir racionalmente
la estructura basica de las decisiones judiciales mediante un razo-
namiento sencillo, de acuerdo con una estructura légico-deductiva.
Por el otro lado, en cuanto a la posibilidad de contar con un criterio
claro y preciso, desde un punto de vista légico-deductivo, para de-
terminar si cierta decision judicial se encuentra o no justificada.

La teoria amplia del silogismo judicial nos ensefia algo relevante,
por un lado, en cuanto a la posibilidad de reconstruir racionalmente
la estructura y el funcionamiento de las decisiones judiciales de una
manera mas rica y detallada. Esta teoria ensancha el espectro teé-
rico de la anterior para abarcar otros aspectos —una serie amplia
de decisiones intermedias— que los funcionarios judiciales suelen
llevar a cabo en sus decisiones. Por el otro lado, nos brinda la posibi-
lidad de contar con un criterio mas preciso, basado en la distincién
entre justificacion interna y externa, para determinar si cierta deci-
sion judicial se encuentra o no justificada.

Por ultimo, la teoria pragmatista de las decisiones judiciales nos
ensefa algo importante acerca de las nociones de justificacién que
proponen los dos modelos anteriores. Este modelo nos brinda la po-
sibilidad, por un lado, de identificar con claridad un problema filo-
so6fico que aqueja a ambas nociones, el problema de la paradoja del
seguimiento de reglas; pero, ademas, de resolver dicho problema,
disolviéndolo. En definitiva, este modelo nos ofrece la posibilidad
de construir una nueva nocion de justificacién, que sea mas fina y
adecuada para los propoésitos explicativos que persiguen las teorias
de las decisiones judiciales.

En segundo lugar, precisamente acerca de las nociones de justifi-
cacion expuestas, creo que se han explicitado razones convincentes
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para sostener que cada modelo ofrece o puede ofrecer una nocién
propia de “justificacién” y, consecuentemente, también de “raciona-
lidad”.

De acuerdo con la teoria estrecha, una decisién judicial esta jus-
tificada si, y sélo si, puede ser reconstruida como un razonamiento
en el que la conclusion es consecuencia necesaria de —o esta logica-
mente implicada por— una norma juridica general, una descripcion
de hechos y a veces también algunas definiciones. Asi, este primer
modelo estd comprometido con una racionalidad légica de tipo de-
ductivo.

Segun la teoria amplia, una decisién judicial esta justificada si,
y soélo si, estd interna y externamente justificada. Esto es, por un
lado, si el paso inferencial que va desde las premisas, de derecho
y de hechos, a la conclusion estd deductivamente justificado. Por el
otro lado, si el valor de verdad o correccién de cada una de estas
premisas estd, a su vez, deductiva o inductivamente justificado. Asi
las cosas, este segundo modelo esta comprometido con un tipo de
racionalidad mas amplia, esto es, un tipo de racionalidad légica que
ademas de razonamientos deductivos trabaja con razonamientos in-
ductivos.

Por ultimo, de acuerdo con la teoria pragmatista, una decision ju-
dicial esta justificada si, y solo si, esta se construye apelando a las
practicas lingiiisticas en las cuales los participantes realizan accio-
nes y las valoran intersubjetivamente suscribiéndose o atribuyén-
dose mutuamente compromisos y habilitaciones con respecto a di-
chas acciones. Este tercer modelo estd comprometido con un tipo de
racionalidad social de tipo lingiiistico y normativo que proviene
de la competencia que los usuarios de lenguaje manifiestan en sus
practicas comunicativas.*?

En tercer lugar, creo que hay razones convincentes para afirmar
que las lecciones que ensefian estos modelos se encuentran en nive-
les tedricos diversos y que esto permite articularlas de cierto modo.

El modelo del silogismo judicial, en su versién estrecha y am-
plia, ofrece una reconstruccién de las decisiones judiciales desde

32 Cfr. Brandom, Robert, Articulating Reasons: An Introduction to Inferentialism,
Harvard University Press, 2000, pp. 1-44.
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una aproximacion tedrica que trabaja en distintos niveles. Por un
lado, ofrece una reconstruccién conceptual con una funcién teérico-
descriptiva, esto es, presenta una reconstruccién explicativa que re-
produce de manera simplificada la estructura y el funcionamiento
de las decisiones judiciales —de una manera general, abstracta y
neutral— para favorecer una mejor comprension de las mismas.*
Por otro lado, ofrece una reconstruccién conceptual con una funciéon
tedrico-prescriptiva, esto es, presenta una reconstruccién prescrip-
tiva (normativa) —particular, concreta y parcial— acerca del modo
en que los funcionarios judiciales deberian fundamentar sus deci-
siones.?* Por udltimo, ofrece una reconstruccién conceptual con una
funcién teorico-valorativa, esto es, ofrece criterios o condiciones
prescriptivas (normativas) de acuerdo con las cuales se pueda de-
terminar si cierta decision judicial se encuentra o no justificada.?®

En cambio, el modelo pragmatista de las decisiones judiciales
ofrece una propuesta meta-teérica sobre la concepcion de la com-
petencia normativa con la cual las nociones de justificaciéon estan
implicita o explicitamente comprometidas. Una aproximacion meta-
tedrica de este tipo se refiere a los discursos tedricos acerca de la
justificacién de las decisiones judiciales, en la que se analizan, com-
paran y precisan las nociones técnicas que son conceptualmente
prioritarias o centrales en estas teorias.3¢

Para concluir, considero que el aporte meta-teérico del modelo
pragmatista de las decisiones judiciales puede ser beneficiosamente
articulado con los aportes teéricos del modelo silogistico. Dicho mo-
delo podria incorporar el aporte del modelo pragmatista siempre
y cuando adopte, en sus niveles teérico-prescriptivo y tedrico-valo-
rativo, las condiciones de adecuacién para una concepcion correcta

33 Esta es la actividad tedrica de la cual se vale tipicamente quien pretende com-
prender el derecho.

3% Esta es la actividad tedrica de la cual se vale tipicamente quien pretende lle-
var a cabo correctamente la funcién judicial.

%5 Esta esla actividad teérica de la cual se vale tipicamente quien pretende valo-
rar y criticar cierta la funcién judicial con respecto a cierta decision.

36 Esta es la actividad tedrica de la que se vale tipicamente quien analiza las teo-
rias en competicién y se propone construir nociones conceptualmente apropiadas
para utilizar en las teorias.
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de la competencia normativa y, por lo tanto, de la justificacion. Esto
se podria —y se deberia— realizar dado que las condiciones de
adecuacion para la competencia normativa que el modelo pragma-
tista propone provienen de la reconstrucciéon de nuestras practicas
lingiiisticas y sociales, las cuales son esencialmente diversas a las
condiciones de justificaciéon que la légica propone para diversos ti-
pos de razonamientos. De esta manera se puede sostener que los
aportes de estos modelos pueden ser beneficiosamente articulados
dentro de un nuevo modelo que los incorpore y los ensamble con-
juntamente.
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Abstract:

What kind of agency is required for legal standing? What are the cognitive
and rational requirements assumed by legal systems about the subjects of
the law? How is it that humans comply with these requirements? In previ-
ous work,! we argued that these questions require a new approach to legal
theory, based on recent findings in cognitive science, and which goes beyond
extant neuro-legal approaches. We now elaborate on this proposal, now fo-
cusing on issues regarding agency and normativity, including types of agen-
cy that are relevant for social epistemology. The main conclusion of the pa-
per is that the high cognitive demands on the explicit rational capacities of
agents assumed by legal philosophy are not only incompatible with findings
in psychology, but also that a careful and systematic analysis of moral and
epistemic agency is required to fully comprehend legal normativity.

Our main argument is that forms of collective agency, moral and epis-
temic, differ from individual agency, which must also be distinguished as
moral and epistemic. Crucially, collective agency differs from individual
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agency not merely because of differences in rational standards, but funda-
mentally because of constraints on the cognitive integration of information.
Several consequences of this approach are assessed, including aspects of in-
formation integration for judgment and decision-making, reliable commu-
nication in epistemic agency, and the integration of moral considerations in
legal reasoning. A thorough revision of the notion of “autonomy” is justified
under the present proposal, partly because the standard requirements for le-
gal standing and autonomy are too demanding and unrealistic in many cases,
and partly because collective agency needs to be taken into consideration as
a fundamental kind of legally responsible agency for processes of information
integration. By relying on the distinction between epistemic and moral forms
of reasoning, we explain how legal systems demand high levels of cognitive
integration for legal responsibility at the collective level.

Keywords:

Attention, Moral Agency, Epistemic Agency, Consciousness and At-
tention Dissociation, Collective Agency.

Resumen:

(Qué tipo de agencia es necesaria para la personalidad juridica? ;Cuales
son los requisitos cognitivos y racionales que los sistemas legales asumen
acerca de los sujetos de la ley? ;Como es que los seres humanos cumplen
con estos requisitos? En trabajo previo (Caceres y Montemayor, 2016), he-
mos argumentado que estas preguntas requieren un nuevo acercamiento
a la teoria del derecho, basado en hallazgos recientes en ciencia cognitiva,
que van mas alla de tratamientos tedricos neuro-legales contemporaneos.
Aqui construimos sobre esta propuesta, ahora enfocandonos en cuestiones
de agencia y normatividad, incluyendo tipos de agencia que son relevantes
para la epistemologia social. La conclusién principal del articulo es que los
muy estrictos requisitos cognitivos que se asumen sobre las capacidades ex-
plicitas de racionalidad de los agentes cognitivos, presupuestos por la ley, no
s6lo son incompatibles con los hallazgos en psicologia, sino que un analisis
sistematico de la agencia moral y epistémica también es necesario para po-
der entender la normatividad legal.

El argumento principal es que tipos de agencia colectiva, moral y epis-
témica, difieren de la agencia individual, la cual también debe distinguirse
como moral y epistémica. Fundamentalmente, la agencia colectiva difiere de
la individual no s6lo con base en diferencias con respecto a la racionalidad,
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sino también con base en los criterios de integracidon informativa. Varias
consecuencias de este andlisis son evaluadas, incluyendo aspectos concer-
nientes a integracion informativa para juicios y decisiones, comunicaciéon
fiable para la agencia epistémica, y la integracion de consideraciones mora-
les en el razonamiento juridico. Una revisién comprensiva de la nocion de
“autonomia” es justificada por esta propuesta, en parte porque los requisi-
tos comunes para la personalidad y autonomia juridica son muy demandan-
tes e inadecuados en muchos casos, y en parte porque la agencia colectiva
debe tomarse en consideraciéon como un tipo fundamental de agencia legal
responsable para procesos de integracién informativa. Basandonos en la
distincién entre formas epistémicas y morales de razonamiento, explicamos
coémo los sistemas legales necesitan de altos niveles de integracion cognitiva
para la responsabilidad legal a nivel colectivo.

Palabras clave:

Atencidn, agencia moral, agencia epistémica, disociacién entre
consciencia y atencidn, agencia colectiva.
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I1I. Epistemic and Moral Agency. IV. Collective and In-
dividual Agency: Autonomy as Condition and as Capac-
ity. V. Law, Collective Action and Collective Monitoring.
VL. Conclusion. VII. References.

I. AGENCY AND LEGAL STANDING

That agency is required for legal standing is a truism. Legal standing
requires at least some degree of autonomy in decision-making and
therefore, a non-trivial degree of agency for intentional action. Sev-
eral areas of the law, for instance civil and criminal law, assume au-
tonomy and agency for legal standing. This assumption is so univer-
sal that it plays a critical role in legal philosophy, for instance, in the
foundational notions of a legal system —personhood, legal efficacy,
and legal validity. This notion of autonomy and agency is also funda-
mental in political philosophy and ethics (it suffices to mention the
work of Kant and Rousseau, particularly their notions of freedom
and legitimate authority).

Because of recent developments in the cognitive sciences, how-
ever, an interesting question is what kind of agency is required for
legal standing. Research in behavioral economics shows that hu-
man decision making departs from ideal standards of rationality in
significant ways, presenting worrisome challenges for the assump-
tion that rational reflection is a fundamental requirement for legal
autonomy and optimal choice.? If the idealized agency assumed by
Kantian notions of personhood and autonomous rationality, explic-
itly endorsed by John Rawls’ notion of “reflective equilibrium,” can-
not be verified as a distinctive feature of human rational capacities,
then a pressing issue is to determine what kind of agency is at stake
in legal normativity.

z E Caceres and C Montemayor, ‘Pasos hacia una naturalizacién cognitiva en la
filosofia del derecho; (Steps Towards a Cognitive Naturalization of Legal Philoso-
phy)’ (2016) 10 Problema 137.
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This question concerning the type of agency required for legal
standing is, therefore, no trivial matter. Until recently, it received no
attention in legal studies (and to this day, it receives almost no at-
tention at all). In fact, even in philosophical approaches to this topic,
it was almost universally accepted that some kind of a priori, ex-
plicit and conscious capacity for judgment was essential to have le-
gal standing and autonomy. Much of these requirements were taken
from moral philosophy. Epistemology played some role, but not a
central role. Thus, one finds enshrined in many legal codes require-
ments for autonomy or legal standing that resemble the require-
ments for autonomy defended by Kant: they require conscious as-
sessment of consequences, explicit evaluation of such consequences,
and consciously guided obedience to universalizable principles and
norms, such as the categorical imperative. Fundamental legal princi-
ples derive from this conception of legal autonomy and agency (e.g.,
ignorance of the law does not allow for its disobedience, parties to
a contract must declare that they fully understand the terms of the
agreement and they must be fully capable of rational judgment).

Similar requirements were assumed in economics. In the field of
economics, however, these assumptions were tested with empirical
evidence —an area of economics now known as “behavioral eco-
nomics”. As mentioned, findings in behavioral economics and ratio-
nality show that humans don’t really comply with the rational and
coherentist requirements of idealized normative theories assumed
in economics. In fact, in many circumstances, humans violate basic
rules of rationality, evidence updating and probability theory. In
previous work,® we discussed the importance of this research for
legal theory.* What we want to emphasize now is how these find-

3 Ibid.

* See A Fairweather and C Montemayor, ‘Inferential Abilities and Common Epis-
temic Goods’ in A Fairweather (ed), Virtue Epistemology Naturalized: Bridges Be-
tween Virtue Epistemology and Philosophy of Science (Synthese Library 366, Spring-
er 2014) 123-142; A Fairweather and C Montemayor, Knowledge, Dexterity, and
Attention: A Theory of Epistemic Agency (Cambridge University Press 2017); and A
Morton, Bounded Thinking: Intellectual Virtues for Limited Agents (Oxford Univer-
sity Press 2012), for why this research does not have negative implications for epis-
temic normativity. What the empirical findings show is that idealized normative
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ings put into question the assumption that there is a single kind of
agency that is necessary for legal standing —a kind of agency that
is ideally rational and quasi-omniscient about legal principles and
their consequences. To the extent that the present approach is an
inquiry into the cognitive requirements for legally relevant agency,
this paper can be considered as an exercise in legal anthropology.
More precisely, we aim to offer an account of legally relevant agency
that takes into consideration recent findings in cognitive science,
and which takes epistemic agency as seriously as moral agency. In
this respect, the present approach differs significantly from natural-
istic approaches that focus exclusively on neuroscience.

A key conclusion of this paper is that different kinds of agency
play distinctive roles in a legal system, at different levels of informa-
tion integration—one cannot assume that there is a simple kind of
agency or autonomy for legal subjects across the board. In particu-
lar, the Kantian or neo-Kantian (e.g., Rawlsian) conception of agency
is too demanding for most forms of legal agency and too narrow to
capture the complexity of legal systems. Explaining exactly what this
means, in the context of legal theory, is one of the main goals of this
paper. In doing so, we hope to explain why legal theory should start
taking findings in the psychology of agency much more seriously.
This new approach to legal theory could help identify institutional
reforms that facilitate the implementation of legal norms by con-
textualizing their application in accordance with specific forms of
agency.

Evidence in cognitive science will play an important role in the
present analysis. But so will epistemology. In fact, a crucial part of
our proposal concerns how social epistemology is fundamental to
understand the manner in which various kinds of agency play differ-
entroles in the integration of a legal system. We will use insights from
social epistemology, based partly on Fairweather and Montemayor,®
as well as novel approaches regarding the distinction between con-
sciousness and attention. We explain why different forms of collec-
tive agency, moral and epistemic, must be distinguished from in-

assumptions are not descriptively adequate or true of human psychology.
5 Fairweather and Montemayor, Knowledge... (n 4).
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dividualistic agency, which must also be differentiated in terms of
moral and epistemic. We argue that collective agency in legal systems
differs from individual agency not merely because of differences in
rational standards, but fundamentally because of the type of con-
straints on the process of information integration. We seek to justify
a revision of the notion of “autonomy,” partly because the standard
requirements for legal standing and autonomy are too demanding
and unrealistic in many cases, and partly because collective agency
needs to be taken into consideration as a fundamental kind of legally
responsible agency for processes of information integration.

The views defended here are meant to satisfy the kind of natural-
istic approach that has become influential in many areas of philoso-
phy, including legal philosophy.® But the main goal of our paper is to
present a naturalistic approach that takes intentional action as its
main focus. This “agency-first” approach that takes the capacities of
agents, or more precisely agency, as a fundamental target of analy-
sis in legal theory is critical to understand the situated interests of
the subjects of the law —an approach that has been the focus of re-
cent literature.” We take this agency approach as a central commit-
ment. Naturalism and the agency-first approach frame the analysis
we present here, and we hope to provide new insights with respect
to both.

Finally, we want to clarify from the outset that our view does not
entail a systematic or pervasive differentiation between epistemic
and moral agency. The relation between moral and epistemic norms,
and the psychological processes required to follow these norms, are
issues that demand thorough investigation, theoretically and exper-
imentally. Following legal norms requires both epistemic and moral
capacities, and agents succeed at complying with legal precepts be-
cause of these capacities. All we claim here is that epistemic and
moral capacities differ in some important respects, and as we illus-
trate below, these capacities can pull in opposite directions.

¢ B Leiter, Naturalizing Jurisprudence: Essays on American Legal Realism and
Naturalism in Legal Philosophy (Oxford University Press 2007).

7V Rodriguez-Blanco, Law and Authority under the Guise of the Good (Hart Pub-
lishing 2014).
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II. TYPES OF AGENCY

Agency is a complex phenomenon. It requires cognitive integration,
working memory, and goal directed intentional action. Intentional
action can be either implicit (i.e., automatic and without much con-
scious access or effort) or explicit (i.e., consciously integrated action
with declarative and inferential knowledge). Evidence shows that
intentional action may occur automatically in many cases, without
awareness or declarative knowledge, and that some types of reason-
ingrequire more effortful conscious attention.? In addition, voluntary
action can be decomposed into conscious and unconscious cognitive
processes,’ as well as predictive and postdictive elements, which can
be understood statistically.!® The available evidence shows that all
kinds of agency, either implicit or explicit (largely automatic or con-
scious) require a “person-level” integration of information, like the
type of integration provided by guided attention. But there are very
important distinctions between these kinds of agency, and only a
few of them fall under the typically assumed type of agency at work
in much philosophical analysis: conscious reflective agency.

There are well-documented consequences of these different
types of agency that corroborate the complexity of epistemic and
moral agency. Here we will highlight a particularly revealing one.
Evidence shows that there is a compression of perceived intervals
between an action and its consequences that only affects intentional
action, called “intentional binding”.!* Intentional action slightly al-
ters time perception because of the way in which causally related

8 See D Kahneman, Attention and Effort (Prentice-Hall 1973); B Hommel,
‘Grounding Attention in Action Control: The intentional control of selection’ in B
Bruya (ed), Effortless Attention: A New Perspective in the Cognitive Science of Atten-
tion and Action (MIT Press 2010) 121-40; and C Montemayor and H Haladjian, Con-
sciousness, Attention, and Conscious Attention (MIT Press 2015).

 LC Krisst, C Montemayor and E Morsella, ‘Deconstructing Voluntary Action:
Unconscious and Conscious Component Processes’ (2015).In P.

10 JW Moore and P Haggard, ‘Awareness of Action: Inference and Prediction’
(2008) 17(1) Consciousness and Cognition 136-144.

1 P Haggard, S Clark and ] Kalogeras, ‘Voluntary action and conscious aware-
ness’ (2002) 5 Nature Neuroscience 382-385.
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consequences of goal oriented, self-initiated action, are cognitively
integrated with other sensorial information. It takes ingenuity and
rigorous analysis to figure this out. This is not something subjects
are typically consciously aware of at any point in time. This kind
of agency effect is implicit and unconscious, as are many kinds of
agency we use daily to navigate the world without much cognitive
effort (e.g., prudential, epistemic, moral). This does not mean that
intentional action can be fully unconscious; it only means that many
sub-components of an intentional action can be unconscious, and
in most cases must be, unconscious.'? We do not have to reflectively
judge our explicit intentions and then tell ourselves what we should
do with our body when we typically intend to act. We very rarely do
so, and when we do, it is only when we want to determine the over-
all goal of a process involving many sub-processes, bodily and cog-
nitive, which are mostly automatic. In fact, in some cases of highly
skillful performance, consciously reflecting on our actions has the
opposite effect of paralyzing us into inaction (think of a gymnast
who is constantly thinking on the implications of every one of her
moves).

[t is not just the scientific evidence that reveals the importance of
the distinction between implicit and explicit kinds of agency. Phil-
osophical analysis, particularly with respect to the varieties of in-
tentional action, also justifies this distinction. There is a neglected
but longstanding tradition in philosophy that gives implicit agency
a fundamental role in guiding us towards having a virtuous life. For
instance, skilled action of an implicit kind was valued in ancient Chi-
nese philosophy because of its automatic effects on personal flour-
ishing, which requires habituation without consciously explicit ef-
fort to command and justify action.!® The idea is that the virtuous
person should act virtuously without much thought or judgment.
In daily life, automatic agency also plays a fundamental role. Artis-
tic and athletic performances of the highest complexity require an

12 See Fairweather and Montemayor, Knowledge... (n 4); ibid, for further eluci-
dation.

13 E Singerland, Effortless Action: Wu-wei as Conceptual Metaphor and Spiritual
Idea in Early China (Oxford University Press 2003).
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enormous amount of cognitive coordination and intentional plan-
ning. Yet, performers experience little consciously reflective effort
in executing such complex intentional actions. In fact, most perform-
ers report experiencing a kind of joyous abandonment of their con-
sciously attentive self in executing these largely automatic complex
actions. It seems that if conscious attention to plans were necessary
for this kind of skillful agency, performers would be too distracted
by these conscious inferences and commands, and would not be ca-
pable of skillful execution. As mentioned, in these cases of highly vir-
tuous or skillful performance, conscious reflective agency is highly
counterproductive.

This kind of attention required to achieve goals without much
conscious awareness of rules and the principles concerning how to
follow these rules is fundamental for epistemic agency, from learn-
ing how to speak a language to executing skillful performances con-
cerning communication, and it plays a clear and intuitive role in
making our perceptual and inferential capacities reliable.* We must
make a distinction between the phenomenally conscious experience
of selfless joy associated with effortless performance (what artists
and athletes describe as “being in the zone”) and the “access” that
conscious awareness provides to explicit rules, semantic contents,
and inferential deliberations.'® In other words, the type of attention
that guides intentional action does not demand explicit access to
rules and inferences concerning how to execute perceptual or infer-
ential routines.

Attention routines during highly skilled performance are inter-
esting because they present a seemingly paradoxical type of agency.
So-called “effortless attention” is the kind of attention that, as the

1* See Fairweather and Montemayor, Knowledge... (n 4); Fairweather and Mon-
temayor, ‘Inferential..” (n 4).

15 See N Block, On a Confusion About a Function of Consciousness (1995) 18 (2)
Behavioral and Brain Sciences 227-47; and N Block, ‘On a Confusion About a Func-
tion of Consciousness’ in Ned Block, Owen ] Flanagan and Giiven Giizeldere (ed),
The Nature of Consciousness: Philosophical Debates (MIT Press 1997) 375-415, for
the distinction between access and phenomenal consciousness; and see Montemay-
or and Haladjian (n 8), for a theoretical framework that justifies and elucidates the
dissociation between consciousness and attention.
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performance gets more complicated and the requirements for goal
completion get more demanding, the less the agent experiences con-
sciously reflective effort. This is not a precise linear relation, but the
main characteristic of effortless attention for our purposes is that as
tasks increase in information-integration demands, consciously ef-
fortful attention to explicit instructions decreases. This is a very fa-
miliar experience for anyone who has learned how to ride a bicycle:
at first, one must consciously reflect on and attend to bodily balance
and movement, but once one has learned the basics, one stops think-
ing about bodily movements.

A philosopher that fully appreciated the importance of the auto-
matic and implicit aspects of agency was Elizabeth Anscombe. Au-
tomaticity in intentional action is not only the mark of skill but also
a basic feature of how we experience our own bodies as we act in
order to achieve a goal. This does not mean that we are always act-
ing automatically and without deliberation. What it means is that
deliberation of the explicit, inferential kind, plays only a minor role
in guiding processes that are largely automatic, skillful, and habit-
ual. Attentional guidance has these characteristics. When one guides
attention to satisfy a need, one rarely is conscious of all the infor-
mation required to satisfy that need. In fact, the goal one wants to
achieve guides action in a way that irrelevant information and not
immediately urgent information is suppressed from entering con-
scious awareness. This is a property of agents that makes them reli-
able in the satisfaction of their needs, and it is an essential aspect of
intentional action. In Intention,'® Anscombe writes:

What distinguishes actions which are intentional from those which are
not? The answer that I shall suggest is that they are the actions to which
a certain sense of the question ‘Why?’ is given application; the sense is
of course that in which the answer, if positive, gives a reason for acting.
But this is not a sufficient statement, because the question “What is the
relevant sense of the question ‘Why?”” and “What is meant by ‘reason for
acting’?” are one and the same.

16 GEM Anscombe, Intention (first published 1957, Harvard University Press
2000).
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There is much to say about Anscombe’s account of intentional
action, and we shall not delve into it here. What is important for
present purposes is that, for Anscombe, one does not need to rep-
resent explicitly these “Why” questions about goals and reasons
for action separately, or ask whether the action that coincides with
the movements of our bodies also complies with how we are rep-
resenting the rule or goal guiding the action. Obviously there is a
level at which some sense of why we initiated an action features
in conscious awareness, but this could merely be attentional guid-
ance that is anchored automatically (as in most perceptual routines
geared towards action), rather than explicit inferential reasoning.
In addition, in many cases, attentional guidance is effortless. There
seems to be, therefore, at least two broad kinds of agency: one im-
plicit and largely unconscious, compatible with attention routines
for action and motor-control, and an explicit or declarative one, as-
sociated with working memory and access consciousness to seman-
tic contents and explicitly formulated rules. The key question, then,
is what does this mean for legal agency and autonomy —or what
does it mean for legal standing.

The traditional assumption that legal standing requires full
knowledge and rational autonomy is problematic for three reasons.
First, itidealizes human rationality and freedom in a way that makes
it incompatible with actual human capacities. This disadvantage is
not merely an empirical shortcoming of the Enlightenment view of
humankind; it also has morally negative consequences for those who
lack the capacity for explicit and declarative intentional action. This
is why the revised notion of autonomy we present here has impli-
cations for a defense of neurodiversity —the notion that “non-stan-
dard” psychological conditions should not be stigmatized as abnor-
mal or defective. Depriving these individuals of legal standing is one
of the most concrete and dramatic forms of social stigmatization.

Second, the idealized notion of human autonomy is problematic
because, as we argue below, collective agency plays a critical role in
the guidance of social behavior regulated by the law. The focus on
individuals, rather than collectives, of the standard assumptions of
autonomy and rationality thus oversimplify the layered structure
of agency in legal systems. Finally, the idealized view also de-con-
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textualizes action in an implausible way by making it dependent on
abstract forms of rule-following, rather than on the concrete needs
that agents have and must immediately satisfy at any given time. An
aspect of this de-contextualization is that the idealized view blurs
important distinctions. One of them is the distinction between im-
plicit and explicit agency. Another fundamental one is the distinc-
tion between epistemic and moral agency.

[II. EPISTEMIC AND MORAL AGENCY

Agency is always constrained by specific problems that require ad-
equate enough solutions in order to achieve goals, given a limited
amount of information and resources. The intentional actions regu-
lated by law are not different, and they comply with this basic agen-
tial structure —they regulate the behavior of agents at specific con-
texts for action, with concrete goals, and with a limited amount of
information and resources. Access to information is always limited,
and this must be taken into consideration in explaining legal effi-
cacy, autonomy, and legal standing.

One way to address this problem has already been highlighted—
the distinction between implicit and explicit agency. Implicit agency
is attention guided, responsive to immediate needs, and reliable in
eliminatingunnecessary information by using only the relevantinfor-
mation required to solve specific problems. It is implicit because this
kind of agency, pervasive in our intentional actions, does not require
the conscious and reflective judgment (or endorsement) of declara-
tively postulated rules. Vast areas of the behavior regulated by legal
systems fall under this kind of agency: paying a subway ticket, or get-
ting money out of a cash machine do not require conscious reflection
on the civil legislation governing these transactions. Obviously, inten-
tional actions can be legally described explicitly, through declarative
judgments —this is what lawyers and judges do. But this does not
mean that the subjects of the law need to do this. It is actually implau-
sible, theoretically and empirically, to assume this generalization.

Here, it is important to make a further distinction. Besides im-
plicit and explicit agency, there is a distinction between epistemic
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and moral agency. The easiest way to illustrate the contrast between
epistemic and moral agency is through cases in which epistemic nor-
mativity clashes with moral normativity. From a financial and epis-
temic point of view, it is justified to increase value by paying less to
workers, or even by enslaving them. But from a moral point of view
this is unacceptable. A clearer example is provided by the Nuremberg
trials. Testing vaccines on children who will suffer and die painful
deaths from conducting scientific research is epistemically justified
because it will help produce more medical knowledge, thereby in-
creasing our scientific understanding of the human body. But from
a moral point of view, this is appalling and unjustified. In many dif-
ficult legal cases, what is justified from an epistemic point of view is
unjustified from a moral point of view (and vice versa). This is the
source of the conflicting intuitions and judgments that judges must
ponder in their decisions regarding difficult cases.

There are, therefore, four relevant types of agency in legal sys-
tems. There is implicit and explicit epistemic agency, and there is
implicit and explicit moral agency. There are many problems sur-
rounding these distinctions that we shall not discuss here. The main
point we want to make is that these types of agency play a critical
role in legal intentional action and judgment. In the next section, we
introduce a further distinction, namely that between individual and
collective agency. For now, we focus on further developing the dis-
tinction between epistemic and moral agency.

The four types of agency sketched above allow us to provide an
outline of the framework required to explain contextuality in legal
action.'” On the semantic understanding of contextuality, informa-
tion is made more precise by the agent’s interests, goals, and situa-
tions. Similarly, information about legal principles and rules is made
concrete by the situations that agents find themselves in. The as-
sumption has been, based on the Enlightenment model, that there
is a reflective process on general and abstract legal rules and prin-
ciples that then concludes with the explicit judgment and endorse-
ment, moral or epistemic, of a norm that is then used to guide an

17" See Caceres and Montemayor (n 1); ibid, for details on how contextuality is
necessary to explain the actions of subjects of the law.
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explicit intention to act in a concrete situation, time and place. This
model gets things backward. Agents act, for the most part, based on
implicit forms of epistemic and moral agency to satisfy their basic
needs. It is only at the judicial and legislative levels that the explicit
endorsement of norms as such becomes necessary. The point is not
merely that explicit judgment is not necessary at the situated and
contextualized action level, but rather that such an endorsement
would be counterproductive and unrealistic in most cases. Further-
more, as mentioned above, it could also be immoral, because it pre-
cludes subjects that lack these reflectively demanding capacities
from having legal standing.

A legal system is not constituted merely by principles and rules
that require the endorsement of idealized subjects according to ex-
plicitly formulated rules of rational guidance. A legal system is most
fundamentally determined by concrete intentional actions, at the in-
dividual and collective level. These actions, individual and collective,
are best understood in terms of attention routines that aim at the
satisfaction of concrete social needs, rather than the achievement
of an optimal reflective endorsement regarding an explicitly formu-
lated intention. But one can actually go further. Even the reflective
endorsements pronounced by officials and institutions, according to
the explicit wisdom of the canons of jurisprudence, are a kind of at-
tention routine in which explicit agency is being exercised. What one
is attending to, as an official, may be a principle or norm, but that
doesn’t change the fact that attention is guiding these pronounce-
ments. In other words, attention is also guided toward the satisfac-
tion of concrete social needs, of a more explicit kind, in these cases.

The consciousness and attention dissociation helps explain these
types of attention and agency.'® Implicit epistemic agency is best un-
derstood in terms of perceptual attention that does not necessitate
conscious awareness for its reliability and precision. Access to infor-
mation (explicitly formulating an inference) may also be dissociated
from phenomenally conscious attention (attention to the phenom-
enology or qualitative character of an experience). In this way, one
may say that many intentional actions by legal subjects are of an

18 Montemayor and Haladjian (n 8); ibid.
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epistemic-implicit kind —riding the subway, paying the mortgage,
or getting a loan. Other actions, particularly in criminal law, seem to
demand more consciously reflective intentions. But subjects follow
legal norms mostly implicitly, and it is mostly officials who pay at-
tention to explicit and consciously reflective endorsements of such
norms. It is only in this more “fragmented” way that legal efficacy
becomes possible.

Since this kind of empirically based and more realistic approach
is necessary to make sense of legal validity and also to account for
how the actual capacities of subjects underlie legal norms, it follows
that a layered structure of different types of agency is required to
determine and constitute a legal system. This type of cognitive inte-
gration can only occur through collective forms of agency, which is
the topic of the next section. At this point, it is crucial to highlight the
consequences of our approach for the notions of autonomy and le-
gal standing. Autonomy should not require the explicit endorsement
of reflectively accessed information about norms and their conse-
quences. It requires only the condition that the capacities of subjects
are operating in the right contexts, where they are reliable without
being manipulated, coerced or otherwise impeded. We expand on
this below.

With respect to information integration, the structure of legal sys-
tems is such that only judges and a select set of legal operators need
to represent norms explicitly and deliberately —the way most ethi-
cists and legal theorist assume. Most of what happens at many of-
fices where the law governs both operators and subjects is basic in-
strumental rationality, and operating at these contexts may depend
almost exclusively on implicit skills that satisfy immediate needs.
There must be coordination between these intentional actions and
the letter of the law and obviously, there is ample room for disso-
nance, as one finds in corrupt governments. The reason why these
deviations do not seriously threaten the validity of a legal system as
a whole is because on average the behavior of subjects conforms to
general legal norms, based on the subjects’ reliable skills (moral and
epistemic), which do not require reflecting on the content of norms
as reasons for action. Thus, contrary to the assumptions of most pre-
vailing views, the majority of subjects of legal norms never think

11 Problema. Anuario de Filosofia y Teoria del Derecho
Nuam. 13, enero-diciembre de 2019, pp. 99-127

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13

AGENCY AND LEGAL RESPONSIBILITY...

of them explicitly in order to act intentionally and in a normatively
determined way, in order to satisfy the social goals that the law also
seeks to satisfy.

How is this coordination between the law, the explicit judgments
of judges and lawyers, and the implicit intentional actions of sub-
jects achieved? To a first approximation, it works similarly to the
“coordination” between the explicit rules of syntax identified by
professional linguists and the rules of syntax children all around the
world learn implicitly at a very early age, when they first learn a lan-
guage.” It is by cognitively integrating attention guided goals that
the explicit matches the implicit —the declarative matches the reli-
able attentive guidance of skills. Explicit attention to norms is thus
coordinated with implicit attention to concrete needs and goals. In
the case of legal systems, collective agency through legal institutions
is critical to achieve this kind of coordination.

Some forms of cognitive integration for legal normativity-co-
ordination are moral. Family law regulates many moral principles
that guide subjects implicitly, in their satisfaction of basic personal
needs. Criminal law, however, with its emphasis on conscious intent,
regulates behavior in which breaches to moral principles and other
anti-social behaviors must guide subjects more explicitly, in order
for them to have the required “guilty mind” or mens rea. An analysis
of criminal law in terms of how explicit intent must be in the guid-
ance of criminal behavior is a promising path the present analysis
opens. For instance, strict liability approaches to criminal law may
be considered as views that favor dispensing with explicit intent for
criminal agency, while responsibilist approaches necessitate more

1 Interestingly (and ironically), John Rawls (1971, section 9) proposed a “lin-
guistic analogy” in order to explain how there could be rules that one follows in-
nately. Since one learns syntax without explicitly judging and endorsing the rules
of syntax, this analogy goes very much against Rawls’ views on reflective endorse-
ment and reflective equilibrium. For a similar tension in epistemology and its reso-
lution based on reliable skills rather than explicit judgments see Fairweather and
Montemayor, Knowledge... (n 4). See Mikhail, Elements of Moral Cognition: Rawls’
Linguistic Analogy and the Cognitive Science of Moral and Legal Judgment (Cam-
bridge University Press 2011), for a thorough development of Rawls’ analogy.

[0)]
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explicit guidance. The type of implicit and explicit agency in these
cases is mostly moral in nature.

Contract law regulates behaviors that satisfy economic and finan-
cial needs. Many of these behaviors can occur implicitly. For exam-
ple, vast areas of economic behavior are implicitly guided by needs
that require their reliable satisfaction for basic survival (e.g., hous-
ing, feeding, or health). Only at the regulatory level, more specifi-
cally, at the collective-agency level, can one find systematic forms of
explicit normativity guiding contract law. The type of implicit and
explicit agency in these cases is mostly epistemic in nature. For this
reason, it seems that the proper scope of the economic analysis of
law concerns epistemic forms of agency, rather than moral types.
This is obviously an area of research that requires further investi-
gation.?”

We hope it is clear by now that the reflective and explicit form
of intention to act as declaratively endorsed judgment, assumed in
Kantian conceptions of autonomy, is insufficient to accurately de-
scribe the complexity of legal systems, the notion of legal validity
and the way in which subjects obey the law. It is also unjustified to
use it as the sole standard for legal standing. Epistemic or moral
agency need not be explicit and declarative. This offers the opportu-
nity to define “autonomy” and “legal standing” in more flexible and
realistic ways, with an eye toward social justice.

How to understand autonomy and legal standing in systems that
require collective forms of integration, such as legal systems? If
moral and epistemic agency, manifest in the behavior regulated by
law, need not occur by explicit knowledge of rules one must judge
and follow, it seems that autonomy also splits into implicit and ex-
plicit. But what exactly does this mean? Here is a tentative answer.
The autonomy required for legal standing in most cases simply
means that the reliable forms of attention guidance, moral and epis-
temic, that allow subjects to satisfy their social needs, which are
governed by law, are properly manifested, without unnecessary ex-

20 See Fairweather and Montemayor, Knowledge... (n 4) chapter 7, for an analy-
sis of Hayek’s “economic problem” that shows why collective epistemic agency is
necessary to solve this problem.
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traneous manipulation or oppression. The more explicit kind of au-
tonomy, championed by the Kantian conception, is necessary only
in rare cases, mostly concerning serious consequences to one’s own
life or integrity, as in criminal procedures, or when one is fulfilling an
official role, as in the cases of judges, legislators or lawyers. Guaran-
teeing the respect for these two kinds of autonomy depends on the
adequate integration of collective action through legal institutions.

[V. COLLECTIVE AND INDIVIDUAL AGENCY: AUTONOMY AS CONDITION
AND AS CAPACITY

[t is not immediately obvious to the lay person that legal systems re-
quire what H. L. A. Hart?*! calls “secondary rules.” Actually, the view
that legal systems are based on coercion is so intuitive that it served
as the foundation for legal validity and as the distinctive legal char-
acteristic of a system of norms.?? The legal point of view of norma-
tivity is the point of view of an accepted system of sanctions, which
according to positivism, is independent of moral authority. But sec-
ondary rules were crucial to fully understand the distinctiveness of
legal systems from a clearer conceptual perspective. The justifica-
tion for secondary rules in the present account is provided by the
explicitjudgments and attention to rules that officials must perform.
The requirement that these rules must be independent from mo-
rality or religion is perfectly compatible with the present proposal.
However, the notion that legal systems must be constituted without
any type moral agency is incompatible with our proposal. As men-
tioned, many of the intentional actions governed by law are based
on implicit needs that need to be satisfied, moral and epistemic. On
our account, the need for secondary rules is based on the need for
explicit judgments at the official level, which plays the role of cog-

21 HLA Hart, The Concept of Law (2nd edn with postscript by ]. Raz & P. Bulloch
eds, Clarendon Press 1961) (Oxford University Press, 1994).

22 H Kelsen, Pure Theory of Law (M Knight tr, University of California Press
1960/1967); see F Schauer, The Force of Law (Harvard University Press 2015), for a
contemporary version of this thesis, based on findings in sociology and psychology,
among other disciplines.

~J
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nitively integrating collective intentions and judgments, according
to recognized norms of the system (e.g., from courts, administrative
offices or investigative panels). The explicit judgment that a norm is
part of the system thus plays a fundamental integrative role.

Collective agency is also moral or epistemic —an issue that we
further elucidate in the next section. In some instances, a collective
agent will investigate the truth of a claim, thus pursuing a collective
epistemic goal. In other cases, a collective agent will seek to provide
justice to a victim, thereby pursuing a moral goal. These are not in-
compatible goals, although epistemic and moral intentional actions
are not the same and they can be incompatible, as explained above.
Thus, the explicit and implicit agency distinction provides a new
way of understanding the roles a legal system plays at different lev-
els. Many of these roles will depend on implicit attention guidance.
Only instances of norm integration, validation or demotion (associ-
ated with secondary rules) will depend on the explicit judgment of
recognizing rules as norms of the system —presumably a strictly
epistemic task. This collective goal of explicitly recognizing the lim-
its of the normative system serves a publicly valuable function, and
it is fully compatible with our account.

It is also not immediately obvious that normative force could be
derived only from conventions about secondary rules. Normative
force, on the present account, derives from attention to needs and
the implicit or explicit intentions of agents, and not merely by ex-
plicit convention. This approach has the advantage of situating nor-
mative force in the concrete needs and attention routines of agents.
The distinction between implicit and explicit intentional actions al-
lows for immediate and automatic guidance in subjects that need to
act in order to satisfy personal needs. The explicit acceptance and
endorsement of rules at the official level plays a similar role —it
satisfies the needs of the institutions responsible for implementing
the law, including public needs for the recognition of rules.?* Coor-
dination of implicit and explicit intentional actions, individual and

% For a thorough defense of the view that there are collective epistemic agents
that satisfy collective epistemic needs see Fairweather and Montemayor, Knowl-
edge... (n 4) chapter 7.
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collective, is provided by cognitively integrating the attention-like
routines to goals at the individual level with the public endorsement
concerning similar public needs at a societal level.

Coordination occurs because reasons for acting can be either im-
plicit or explicit. As Anscombe would say, the relevant sense of the
question “Why?” and “What is meant by ‘reason for acting?”” are
one and the same. Coordination occurs not because of a miraculous
match between reflective judgment and the actions of subjects that
largely ignore the content of the laws that govern them. Rather, co-
ordination occurs because goals and needs need to be satisfied, and
collective action is necessary for the satisfaction of many of these
social needs.

With respect to autonomy, the explicit judgments of a court are au-
tonomous to the extent that they manifest rationality because of the
aggregated capacities of individuals that constitute the court. This is
a rational and reflective capacity. This capacity, as explained before,
is assumed in Kantian accounts of autonomy, but subjects need not
rely on this capacity, and actually are unlikely to do so because act-
ing would become too difficult or even impossible given the amount
of information and inferences subjects would need to access at any
given time. Autonomy in the reflective sense is required of judges
and other officials that implement and apply the law. This is because
their goals must be explicitly stated, their decisions must be publi-
cally justified, and their actions must be implemented by collective
coercive methods.

The autonomy of individuals, by contrast, need not be explicit in
this way, and it is very rare when individuals engage in this kind of
reflective exercise as they comply with the law. Autonomy here is
best understood as a condition, rather than a reflective capacity. Ob-
viously, individuals rely on epistemic and moral capacities in order
to achieve their social goals and satisfy their needs, but the auton-
omy they require is not a capacity to reflect. Rather, their autonomy
is based on the condition of not being obstructed to manifest their
more implicit and less reflective capacities.

Notice that the implicit and explicit dimensions of legal norma-
tivity are compatible with reflective judgments of a moral kind on
the part of agents as well as with reflective epistemic endorsements.
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What is crucial is that these need not be reflective judgments of legal
norms and their application to concrete cases. But the most plau-
sible way to understand the intentional actions of individual sub-
jects is that they need not consciously reflect on norms and goals
in general, regardless of whether the type of agency they engage in
is moral or epistemic. In any case, the thesis defended here is that
there is no reflective endorsement of legal norms for subjects of the
law in most cases in which their behavior is governed by law.

The coordination and informational integration between implicit
and explicit actions depends on collective action. This coordination
is based on collective need-satisfaction, similarly to what happens
in markets. The difference is that legal systems satisfy the most ur-
gent social needs that require integration of moral and epistemic
information. Markets are not like this, as the slave trade dramati-
cally shows. In satisfying the most important social needs, moral
and epistemic needs must be satisfied in unison. This requires col-
lective action from courts, legislative bodies, ministries and special-
ized agencies. Satisfying the needs of individuals in a market need
not imply the satisfaction of needs concerning justice. The satisfac-
tion of moral and epistemic needs that seeks to create a just society
is a very distinctive and important constraint on legal systems. It
may even be that this constraint is what is unique about legal sys-
tems, because the satisfaction of moral and epistemic needs in uni-
son does not seem to be a constraint of other systems —at least not
in the reliable, transparent, and socially coordinated way that char-
acterizes legal systems.

To satisfy their urgent social needs, individuals pay attention to
social threats, forms of social domination and hierarchy, and social
cues about access to goods, moral and epistemic. They rarely pay
attention to principles and rules as such —this is the job of judges
and legal officials. Subjects may attend to angry people at a win-
dow office, piles of paperwork, cues about social hierarchy, short-
cuts to facilitate procedures and other socially relevant features that
guide their intentional actions governed by law. Even the bureau-
crat at the booth pays attention mostly to socially salient features,
rather than to explicit formulations of laws and principles, in accor-
dance to reflective jurisprudence. It is really just at the judicial level
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that one finds such an explicit kind of attention to rules and their
consequences. The content of the law, with its language of rights,
property or federal taxes is perceived by the lay person in terms of
threats and deadlines by concrete subjects embedded in very spe-
cific cultures and hierarchies, which guide their intentional actions.
[t is likely that the very notion of a legal norm, as something judges
need to pay attention to, was something that came into being very
recently, but we shall not argue for that claim here.

How exactly are moral and epistemic needs collectively satisfied
in unison within a legal system? We provide an example of moral
and epistemic goal-integration based on how collective epistemic
agents “mask” their epistemic dispositions in legal systems.?* This
example captures two important aspects of the epistemic and moral
agency distinction. On the one hand, it shows that epistemic and
moral agency can, and actually must, occur at the collective level in
order to satisfy urgent social needs. On the other hand, it illustrates
the importance of moral goals in order to curtail collective epistemic
agency, which without these controls, would produce injustice.

V. LAw, COLLECTIVE ACTION AND COLLECTIVE MONITORING

Dworkin’s influential work?® presents compelling reasons to justify
the need of moral principles and moral reasoning in judicial deci-
sions. A key feature of what makes moral principles relevant, in his
view, is that they contribute to reaching adequate decisions in cases
where the law is not decisive or in which rules cannot be simply
applied in terms of a recognition-principle plus some facts that jus-
tify their application. Weighing and pondering —reflective practices
concerning moral value— become important ingredients of good ju-
dicial judgment, and the judge needs to pay attention not only to
salient legal issues, but also to salient moral issues. This has been
discussed in the context of criticisms to legal positivism, particularly

24 Based on Fairweather and Montemayor, Knowledge... (n 4).
25 R Dworkin, Taking Rights Seriously (Duckworth 1977); and R Dworkin, Law’s
Empire (Harvard University Press 1986).
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Hart’s contention that legal systems are systems of rules. But the
distinctions between implicit and explicit, as well as moral and epis-
temic agency, allow for more psychological nuances here.

The interpretation of the law in a hard case may require princi-
ples, besides rules, but this issue should not be reduced to whether
or not the law is fully captured by social rules or social rules plus
moral principles. Although this is clearly an important debate, there
is more to judicial deliberation in a hard case than the debate be-
tween positivism and its critics. More specifically, the interpretation
of the law by a judge requires explicit, public and declarative de-
liberation about the epistemic and moral aspects constitutive of a
social practice. Paying attention to what is salient in these cases re-
quires the epistemic and moral capacities of the judge, and the col-
lective epistemic and moral deliberations of courts.

Here is our concrete proposal.?® A “mask” is a way of preventing
the normal manifestation of a disposition or ability. An antidote, for
example, masks the effects of a poison. Analogously, a court and le-
gal systems in general need to mask typical epistemic dispositions
of courts and legal offices to achieve fair results. Consider the “moral
masks” imposed on the epistemic dispositions to obtain information
in order to settle the facts of a case. There are many instances of
this kind of masking. A court cannot consider information obtained
illegally, or against procedure, even if the information is veridical.
The court is actually legally justified to ignore veridical information
(required by law to do so), which is clearly unjustified from an epis-
temic point of view. In this case, a principle of fairness concerning
due process (a human right of citizens) prevents the reliable dispo-
sitions of the court to deliver veridical information.?’

How does this analysis help with hard cases? In Brown v. Board of
Education, there were facts about market value, financial issues and
other economic factors that the court could have considered suffi-

26 Based on Fairweather and Montemayor, Knowledge... (n 4).

27 An interesting issue is whether this type of masking plays a role in the imple-
mentation of human rights more generally, in particular with respect to the clash
between civil and political rights versus social, economic, and cultural rights. For an
illustration of this clash and its relevance for international law see C Montemayor,
La unificacidn conceptual de los derechos humanos (Porrtaa 2002).
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cient to hold a “business as usual” approach, based on precedent. Its
capacity to assess these financial and social facts as decisive, how-
ever, was masked by a larger, much more important consideration:
the equal protection of subjects under the law. Without such masks,
legal systems as a whole would simply monitor, control, oppress and
justify their collective control by means of facts about markets or
public safety. A legal system cannot simply oppress and control in
this way. Part of what makes a case hard difficult is the extent to
which a moral mask should prevent the collective epistemic capaci-
ties of legal institutions, including courts.

This issue has consequences for other contemporary topics re-
garding information gathering and the police force. In the context of
the United States, alleged social facts about safety and crime reduc-
tion have produced an unfair system of incarceration that is biased
towards minorities, in particular the African-American and Hispanic
communities. It is not only the difference in incarceration rates, but
also the harassment of these communities by the police that creates
substantial differences in how people in minority communities live
their lives. This collective monitoring of the population is justified
from an epistemic point of view, in order to establish facts about
crimes that must be investigated, and to identify statistical corre-
lations between types of individuals and the likelihood of criminal
behavior. But when such collective monitoring is so invasive and in-
sidious, it must be masked by morality, just the way the collection of
information is masked for the purposes of privacy, even if the infor-
mation is accurate.

Human rights may compete with one another. The right to pri-
vacy may compete with the right to information; the right to prop-
erty may compete with the right to public health. But in general,
human rights are forms of masking the collective control exercised
by the state. As mentioned previously, markets and other social sys-
tems lack this structure (although it is an interesting question which
other systems resemble legal systems in this respect). Having prin-
cipled ways of masking collective monitoring and policing is crucial
to achieve better collective legal action. At least some legal princi-
ples concerning justice and fairness can be captured in this way. To
repeat, explicit discourse and rationality occur at the collective and
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official level, and non-epistemic (in fact, anti-epistemic) masks are
imposed in order to curtail the abrasive effects of collective epis-
temic agents on the lives of citizens. At this collective level, the judge
is not speaking for herself —she is representing a collective. This
social “fiction” of the judge representing the state is not theatrical.
The judge truly is manifesting a different type of agency than the one
she manifests at home: it is an explicit kind of agency, which must
comply with the demands of public responsible discourse. Courts and
other collective bodies also display this kind of agency. Legal sys-
tems manifest the most complex forms of collective epistemic and
moral agency for this reason.

The subject of the law does not consciously know the specific text
of the law that prohibits murder, then reflects on it, and intends to
follow the rule. The subject of the law simply knows, in an intui-
tive and implicit way, that killing is wrong, and that is what guides
her behavior. The judiciary and legislative bodies must reflect ex-
plicitly, and take the text of the law as the basis of their judgments
in considering murder cases. But this is not to guide the behavior
of subjects; it is to guarantee that there is public and transparent
disclosure of the explicit action taken collectively by the state in or-
der to socially control subjects. As mentioned, coordination happens
not because of a miraculous connection between explicit texts ap-
proved by congress and the actions of subjects. Coordination occurs
because of the individual and collective satisfaction of the same so-
cial needs, urgently required to have a democratic process and a fair
system of courts. These needs are the same for individuals and legal
collectives, but they are satisfied implicitly or explicitly. These are
two types of justification, one of which is private and has normative
“grip” on subjects; the other one is public and has normative force
because of the public commitments of a fair and open society.

What is distinctive of legal systems, as opposed to markets, reli-
gions, and other forms of collective epistemic or moral agency, is that
legal systems are uniquely complex in their integration of intentional
actions for achieving socially valuable goods. This is an intuitive idea,
and it shouldn’t be too surprising. Historically, markets, commerce,
religion, and moral systems emerged first, and only after the explicit
and declarative (interpretative) integration of social goals were
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made public with a specific intent, can one find clear examples of
legal systems. We propose that the influence of morality, as “mask-
ing” epistemic collective decisions from institutions, is a fruitful way
of understanding the complexity of legal systems and also of how
information is integrated within legal systems at different levels.

VI. CONCLUSION

We started by considering evidence from the cognitive sciences con-
cerning the importance of agency in different domains. We empha-
sized the importance of the distinction, established by the empirical
findings, between explicit and implicit agency. We then explained
the importance of this distinction for the notions of autonomy and
legal standing. We proposed that, in light of this distinction, it seems
important to update and expand the notion of autonomy in order to
take into consideration findings in cognitive science and to adopt a
more realistic view of the human subject. These are issues informed
by the naturalisticapproach mentioned at the beginning of the paper.

We also emphasized the importance of two kinds of agency, epis-
temic and moral, as well as their interplay in legal systems. This em-
phasis on agency was expanded further with an analysis of how the
implicit and explicit distinction relates to the individual and collec-
tive kinds of agency. An agency-first approach highlights the kind
of situated and need-based kind of intentional action required for
most social behaviors and also the more explicit kind of agency re-
quired in public deliberation.

The combination of these two approaches, we argued, opens new
avenues of investigation that directly involve other areas of philoso-
phy, most directly philosophy of mind and epistemology. The pro-
posal of understanding the interaction between moral and epis-
temic agency in terms of masks is one of them, and the revision of
the notions of autonomy and legal standing is another.?®

28 We are grateful to an anonymous reviewer for valuable comments that
helped us improve this paper.
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Resumen:

En el contexto contemporaneo donde vienen refindndose distintas teorias
de la argumentacion juridica, Atienza ha acufiado un término que ha comen-
zado a gozar de fortuna sobre todo en la literatura especializada hispanica:
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es ensayar una respuesta a ambas cuestiones, para sostener que el enfoque
del profesor de la Universidad de Alicante puede ser adscrito a la “teoria
estandar”, pero soélo si se asume un modo de entenderla “externo” al modelo
de racionalidad kantiano, el que evidencia, al mismo tiempo, que dicha cate-
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raneas teorias de la argumentacion juridica.
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Abstract:

In contemporary debates in legal reasoning Professor Manuel Atienza has
coined a term which has gained certain notoriety amongst theorists of legal
argumentation: “the standard theory of legal argumentation”. Despite the
relative success of the term, there is some controversy about two connected
questions: its allegedly usefulness, on one hand; and the kind of argumenta-
tive models that could be included in it, on the other. This paper purposes
to answer both questions by claiming that Atienza’s argumentative model
might be an instance of a “standard theory’, but only if it is understood in a
way that is “external” to the model of Kantian rationality. At the same time,
this argument will show that the term is useful for improving legal reasoning

theories.
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Atienza, Standard Theory, Legal Argumentation, Kantian Rationa-
lity, Aristotelic Rationality.
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SuMARIO: 1. Introduccién. 1l. Atienza: la teoria estdndar de la
argumentacion juridica y sus criticas. 111. Una breve
descripcion del enfoque argumentativo de Atienza.
IV. Teoria estdndar: racionalidad kantiana y racionali-
dad aristotélica. V. Conclusion. V1. Bibliografia.

[. INTRODUCCION

Como resulta ya suficientemente conocido, Manuel Atienza viene
estudiando, sistematizando y valorando criticamente —al menos
desde la década de los noventa de manera consistente— los rasgos
fundamentales de las principales teorias contemporaneas de la ar-
gumentacion juridica. En el contexto de ese esfuerzo, ha acufiado
el término “teoria estandar”! para referirse a una teoria de la argu-
mentacion juridica “tipo” —es decir, con algunas sefias de identidad
preponderantes— constituida basicamente por los modelos esen-
cialmente coincidentes de Alexy y de MacCormick, sin descartar los
de Aarnio, Peczenik o, incluso, Wréblewski.? Ello ha sido realizado,
aparentemente, con un doble objetivo. Por un lado, distinguirla de lo
que podria entenderse como el conjunto de sus “precursores” —ba-
sicamente Viehweg, Perelman o Toulmin,® a los que recientemente
se ha afiadido a Recaséns*—, y por otro lado, someterla a una valo-

1 Atienza, Manuel, “Para una Teoria de la argumentacioén juridica”, Doxa, vol. 8,
1990, p. 39; o Atienza, Manuel, Las razones del derecho. Teorias de la argumentacién
juridica, Lima, Palestra, 2006, pp. 167-169 y 303 (la edicién original espafiola del
libro por el Centro de Estudios Constitucionales data de 1991). Hace algunos afios
la autorfa de la categoria en cuestion ha sido reconocida por él mismo: Atienza,
Manuel, “Critica de la critica critica. Contra Enrique Haba y consortes”, en Haba,
Enrique (coord.), Un debate sobre las teorias de la argumentacion juridica, Lima,
Palestra, 2014, p. 108.

2 Atienza, Manuel, El derecho como argumentacién, Barcelona, Ariel, 2012, p. 15
(la edicion original es de 2006).

3 Atienza, Manuel, Las razones del derecho, cit., p. 303.

* Por ejemplo: Atienza, Manuel, El derecho como argumentacion, cit., p. 40
(quien parece haber sido el primero en vislumbrarlo: Atienza, Manuel, “Para una
razonable definicién de razonable”, Doxa, vol. 4, 1987, p. 190); Garcia Amado, Juan
Manuel, “Retérica, argumentacién y derecho”, Isegoria, vol. 21, 1999, p. 136; Cabra
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racion critica en su conjunto, en orden a perfeccionarla a través de
algunos retoques y del desarrollo de algunos aspectos complemen-
tarios de indudable importancia.

Desde entonces, la categoria “teoria estdndar” ha sido utilizada
cadavez mas en laliteratura especializada principalmente hispanica,®
sin dejar de levantar cierta polémica sobre diversos aspectos relacio-
nados con ella.® Dos de ellos —especialmente conectados, hasta el
punto de parecerme en realidad dos modos distintos de enfocar un
mismo problema— me interesan particularmente aqui. El primero
tiene que ver con la utilidad o conveniencia de dicho rétulo, lo que
llamaré en este trabajo “el problema sobre su indeterminacién”. El
segundo guarda relacién con la adscripcion a dicha categoria de los
diversos modelos elaborados por los tedricos que se ocupan de la ar-
gumentacién juridica, a lo que me referiré cuando mencione “el pro-
blema de la adscripcién”.

Apalategui, Juan Manuel, “Antiformalismo y argumentacion juridica”, Derechos y Li-
bertades, vol. 24, 2011, p. 69; Gascén Abellan, Marina y Garcia Figueroa, Alfonso,
La argumentacidn en el derecho, Lima, Palestra, 2003, pp. 78-81; Rivaya, Benjamin,
Una historia de la filosofia del derecho espaiiola del siglo XX, Madrid, Iustel, 2010,
p. 206; Barberis, Mauro, “;Imperialismo de la argumentaciéon? Comentarios al Curso
de argumentacion juridica de Manuel Atienza”, Doxa, vol. 37, 2014, p. 327; o Feteris,
Eveline, Fundamentals of Legal Argumentation. A Survey of Theories on the Justifica-
tion of Judicial Decisions, 2a. ed., Dordrecht, Springer, 2017, p. 282. Yo mismo me he
ocupado del tema extensamente: Chavez-Fernandez Postigo, José, Luis Recasénsy la
Teoria estdndar de la argumentacién juridica, pp. 197 y ss.

5 Por ejemplo: Suarez Llanos, Leonor, “Razén practica y argumentaciéon en Mac-
Cormick: de la descripcion a la justificacion critico-normativa”, Derechosy Libertades,
vol. 15, 2006, p. 176; Cabra Apalategui, Juan Manuel, “Claves de la argumentacidn ju-
ridica en Luis Recaséns Siches: estimativa juridica y logos de lo razonable”, Anuario
de Filosofia del Derecho, vol. 27,2011, p. 40; o El6segui Itxaso, Maria, “El principio de
proporcionalidad de Alexy y los acomodamientos razonables en el caso del TEDH
Eweida y otros C. Reino Unido”, en Flores, Antonio et al. (eds.), El neoconstituciona-
lismo en la teoria de la argumentacion de Robert Alexy, México, Porria, 2015, p. 138.

¢ Una sintesis bastante ttil de una polémica reciente sobre la teoria estandar
que ha implicado a varios juristas latinos de orientaciones iusfiloséficas diversas,
puede consultarse en: Carrién, Roque, “Critica de la teoria (estandar) de la argu-
mentacidn juridica. Razones y pasiones de una controversia”’, en Haba, Enrique
(coord.), Un debate sobre las teorias de la argumentacion juridica, cit., pp. 405 y ss.
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Respecto del problema de la indeterminacion, resulta curioso que,
por ejemplo, por un lado, Atienza critique a Haba que al atacar a la
teoria estandar de la argumentacion juridica caiga en la “falacia de
la indeterminacidn”, error que consistirfa en “criticar una postura,
una cierta teoria, eludiendo toda precision” y que, por su parte, Gar-
cia Amado haga una critica semejante a Atienza —aunque sin la acu-
sacion de incurrir en falacia, desde luego— al sefialar respecto de
la teoria estdndar que “al parecer, casi nadie sabe exactamente qué
es ni quién la hizo”? y que, no obstante semejante observacion, él
mismo haga uso del término, aunque para criticarla.” Me parece que
este primer problema podria formularse de la siguiente manera: en
vez de utilizar el término “teoria estandar” para aglutinar ciertos as-
pectos mas o menos coincidentes de los modelos teéricos argumen-
tativos de algunos autores ;no seria de mayor utilidad ocuparse criti-
camente de cada modelo en particular y sin generalizaciones?

Respecto del problema de la adscripcion, una vez mas Atienza ha
criticado de Haba, por ejemplo, que no incluya dentro de los autores
que forman parte de la teoria estandar a MacCormick, pero que si
lo haga con Ferrajoli o Dworkin.!® Ahora bien, lo que tiene especial
relevancia para este trabajo es que el profesor de Alicante parece re-
chazar —aunque no lo haga de una manera suficientemente clara—
que el rotulo en cuestion acufiado por él pueda aplicarse a su propio

7 Atienza, Manuel, “Critica de la critica critica..”, cit., p. 114, y Filosofia del dere-
cho y transformacion social, Madrid, Trotta, 2017, p. 99. El articulo al que se refiere
es: Haba, Enrique, “Razones para no creer en la actual teoria (ilusionista) de la ar-
gumentacion”, en Haba, Enrique (coord.), Un debate sobre las teorias de la argumen-
tacion juridica, cit.

8 Garcia Amado, Juan Manuel, “;Es realista la Teoria de la argumentacién juri-
dica?”, en Haba, Enrique (coord.), Un debate sobre las teorias de la argumentacién
Jjuridica, cit., p. 386.

9 Garcia Amado prefiere en general referirse al modelo de Alexy como “el nticleo
de significado” de la teoria estandar (ibidem, pp. 378y 379).

10 Atienza, Manuel, “Entre callar y no callar: decir lo justo”, en Haba, Enrique
(coord.), Un debate sobre las teorias de la argumentacion juridica, Lima, Palestra,
2014, p. 183. Aunque podria interpretarse algunas seflales recientes en la linea de
un giro en Atienza en orden a considerar a Dworkin y a Nino como adscritos a la
teoria estdndar, al menos en algun sentido (Atienza, Manuel, Filosofia del derecho y
transformacion social, cit., p. 104).

(O8]
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modelo argumentativo.!' Me parece que este segundo problema po-
dria formularse con la siguiente pregunta: ;el enfoque argumenta-
tivo de Atienza puede adscribirse en algin sentido a la teoria estan-
dar de la argumentacidn juridica?

Para intentar alcanzar en este trabajo una respuesta convincente
a ambas cuestiones, mi enfoque sera predominantemente filosoéfico
juridico, y me conduciré a través del siguiente itinerario. En primer
lugar, daré cuenta de lo que entiende Atienza por “teoria estandar”,
y de las criticas que le formula. En segundo lugar, describiré muy
sintéticamente los rasgos mas saltantes del modelo argumentativo
del profesor de Alicante. Finalmente, ensayaré una solucion a las dos
cuestiones principales del trabajo —el problema de la indetermina-
cion, y el de la adscripcion—, para lo que me valdré comparativa-
mente de dos de los modelos histéricos de racionalidad practica que
propusiera Alexy como paradigma: el kantiano y el aristotélico.

[I. ATIENZA: LA TEORIA ESTANDAR DE LA ARGUMENTACION JURIDICA
Y SUS CRITICAS

En este numeral abordaré, en primer lugar, lo que entiende Atienza
por “precursores” de la teoria estandar; en segundo lugar, me ocu-
paré de hacer una sintesis de los rasgos basicos que confiere a dicha
teoria, y, finalmente, me detendré en dar cuenta brevemente de sus
principales criticas.

11 Dice expresamente: “..por lo que a mi respecta, los reproches que parece diri-
girme Haba (al incluirme dentro de los partidarios de la “teoria” estandar) carecen
simplemente de sentido... Aunque en muchos aspectos (seguramente en lo esen-
cial) coincida con Alexy o con MacCormick (més con él dltimo que con el primer
MacCormick), ya antes he seflalado que mi actitud frente a esos autores nunca ha
sido la de aceptar sin méas sus tesis y que las criticas que les he formulado desde
hace tiempo se solapan parcialmente con las de Haba..”. (Atienza, Manuel, “Criti-
ca de la critica critica..”, cit., p. 113). Y mas recientemente: “..yo creo haber sido
siempre muy consciente de [las] insuficiencias que se pueden atribuir a la teoria
estandar. Y he tratado, por ello, de construir un tipo de teoria que, aunque acepte
muchos componentes elaborados por esa teoria estandar, se aparta de la misma en
diversos extremos...”. (Atienza, Manuel, Filosofia del derecho y transformacién social,
cit.,, p. 113).
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1. Los precursores de la teoria estdndar (y sus precursores)

Como Atienza ha insistido y resulta ya incontrastable, a mediados
del siglo XX aparecieron importantes trabajos de los que son consi-
derados generalmente ahora precursores de la teoria estandar de la
argumentacion juridica, en tanto que pusieron de relieve las serias
deficiencias del modelo formalista que casi reducia el razonamiento
juridico a la aplicacidn l6gico-deductiva del silogismo, y llamaron la
atencion sobre la decisiva importancia de los aspectos materiales
de la argumentacién e interpretacién juridicas, aunque sin elabo-
rar ellos mismos modelos tedrico-practicos refinados o cabalmente
desarrollados;'* me refiero en concreto a las obras —las fechas en-
tre paréntesis corresponden a la primera edicién de las mismas—
de Viehweg (1953),'® Recaséns (1956),'* Perelman (1958)" y Toul-
min (1958).1

Mas recientemente, Atienza ha visto con claridad que no es sufi-
ciente remitirse a los precursores de la teoria estandar, sino que ha
encontrado en Vaz Ferreira (1910)'7 a un autor que seria una suerte
de “precursor de los precursores” de las contemporaneas teorias de

12 Atienza, Manuel, Las razones del derecho, cit., pp. 67, 167, 168 y 303. El pro-
fesor de Alicante llega a decir: “Los precursores, como es bien sabido, defendieron
que la légica deductiva no estaba en condiciones de suministrar un método adecua-
do para el razonamiento con cuestiones juridicas (en general, cuestiones practicas)
y, en su lugar, propusieron otros métodos alternativos: la tépica, la (nueva) retérica,
la l6gica operativa (lo que luego se llamaria légica informal) o la l6gica de lo razo-
nable” (Atienza, Manuel, Filosofia del derecho y transformacion social, cit., p. 103). Lo
que, a mi juicio, se puede matizar, al menos respecto de Recaséns y de su logos de lo
razonable (Chavez-Fernandez Postigo, José, Luis Recaséns y la Teoria estdndar de la
argumentacion juridica, cit., pp. 57 y ss.).

13 Viehweg, Theodor, Tépica y jurisprudencia, trad. de L. Diez-Picazo, 2a. ed,,
Pamplona, Thomson-Reuters, 2007.

* Recaséns Siches, Luis, Nueva filosofia de la interpretacion del derecho, 3a. ed.,
México, Porrua, 1980.

5 Perelman, Chaim y Olbrechts-Tyteca, Lucie, Tratado de la argumentacién. La
nueva retorica, trad. de J. Sevilla Mufioz, Madrid, Gredos, 2006.

16 Toulmin, Stephen, Los usos de la argumentacion, trad. de M. Morras y V. Pine-
da, Barcelona, Peninsula, 2007.

17 Vaz Ferreira, Carlos, Ldgica viva, Lima, Palestra, 2016.
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la argumentacion juridica.’® A su modo de ver, seria la procedencia
geograficamente periférica y el idioma de la filosofia juridica de au-
tores como el uruguayo Vaz Ferreira —algo semejante a lo que habria
pasado con el hispano-mexicano Recaséns Siches— lo que habria de-
terminado que estos antecedentes latinos de la teoria estandar no se
hayan conocido con suficiencia sino hasta hace relativamente poco
tiempo. Atienza destaca, en concreto, que en el profesor uruguayo se
dieran tres ingredientes y un presupuesto que irfan en la linea de lo
que —a su juicio— la filosofia del derecho necesita hoy para consoli-
darse como un modelo no positivista con un enfoque argumentativo
prominente: a) un uso razonable del método analitico, b) un objeti-
vismo minimo en materia moral, ¢) la implantacién social, y d) un
pragmatismo filos6fico entendido de una manera muy amplia como
un sentido basico de concrecién o de practicidad en la reflexion filo-
sofica. Sobre estos aspectos volveré en el siguiente numeral.

Para terminar este acadpite sélo me gustaria anadir una cosa. Me
parece que no habria razones suficientes para restringir la bus-
queda de antecedentes o precursores hispanos o latinos de la teoria
estandar o, en todo caso, de una filosofia del derecho no positivista
con un enfoque argumentativo prominente, a los del siglo XX. Uno
de los precursores hispanicos de la teoria estdndar como Recaséns,
por ejemplo, ha dado cuenta de la relevancia que tienen los trabajos
de autores espafioles de mediados del siglo XIX como el de Balmes
(1845)," quien, no obstante su nitida conexién con la racionalidad
que con Alexy podemos llamar “aristotélica”?’ resulta realmente in-
clasificable.?! En su obra se descubre una preocupacién constante

18 Atienza, Manuel, Curso de argumentacion juridica, Madrid, Trotta, 2013,
pp- 157 y 162-169, y con mas detalle en: Atienza, Manuel, “Por qué no conoci antes
a Vaz Ferreira”, en Vaz Ferreira, Carlos, Ldgica viva, Lima, Palestra, 2016, pp. 10 y ss.

19 Balmes, Jaime, EI criterio, Barcelona, Mateu, 1963.

20 Alexy, Robert, El concepto y la validez del derecho, trad. de J. M. Sefia, 2a. ed.,
Barcelona, Gedisa, 2004, p. 133.

21 Para Recaséns, a Balmes “..le parecia frivolo centrar los problemas de cono-
cimiento y las cuestiones légicas en torno del silogismo; porque se daba cuenta
de que la correccion del raciocinio, aunque e[s] necesaria, no constituye el meollo
del conocimiento justificado”, sobre todo, respecto de “..las cuestiones de conducta
humana...” (Recaséns Siches, Experiencia juridica, naturaleza de la cosa y Légica “ra-

136 Problema. Anuario de Filosofia y Teoria del Derecho
Num. 13, enero-diciembre de 2019, pp. 129-160

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13

EL ENFOQUE ARGUMENTATIVO DE MANUEL ATIENZA...

por larazonabilidad practica y por la prudencia entendida como una
virtud tanto intelectual como moral, la que se deja ver, por ejem-
plo, en su denuncia de la insuficiencia del silogismo y de la légica
deductiva,?? o en su interés en ocuparse de las formas de argumen-
tacion, asi como de los paralogismos y falacias.?® Sobre la importan-
cia de los modelos alexianos de racionalidad practica para intentar
resolver los dos problemas que enfrento en este trabajo, volveré en
el cuarto numeral.

2. La version estandar

Como sefalé anteriormente, Atienza acufi6 el término “teoria estan-
dar” para referirse a un modo preponderante de teorizar sobre la
argumentacioén juridica cuyos principales referentes serian —aun
proviniendo de tradiciones filoséficas y juridicas muy distintas—?2*
las obras de Alexy?® y de MacCormick?® (1978). Tampoco es que haya
tratado de circunscribirla a dichos aportes, puesto que, a su modo
de ver, a dicha teorfa cabria adscribir también al menos a Aarnio, a
Peczenik y a Wréblewski,?” fijando ademas un conocido trabajo fir-

zonable”, México, UNAM, 1971, p. 365). Destaca, por otro lado, que Balmes estudia
“.la invencidn, la intuicion, el tino y la prudencia. Analiza la influencia de las emo-
ciones sobre el pensamiento, especialmente sobre el pensamiento practico, exami-
nando el problema de la eleccién de los fines, de la determinacién de los medios, y
del papel que en todo eso juega el «buen sentido»”. (Ibidem, p. 366).

22 Balmes, Jaime, EI criterio, cit., p. 133.

23 Balmes, Jaime, Filosofia elemental, 3a. ed., México, Porrda, 1981, pp. 41y ss.

24 Mientras que las referencias para MacCormick serian Hume, Hart y la tra-
dicién escocesa del Common Law; para Alexy las propias serian Kant, Habermas y
la ciencia juridica alemana. (Atienza, Manuel, Las razones del derecho, cit., p. 169).

25 Alexy, Robert, Teoria de la argumentacién juridica. La teoria del discurso racio-
nal como teoria de la fundamentacién juridica, trad. de M. Atienza e 1. Espejo, Lima,
Palestra, 2007. Por su parte, como vimos, Garcia Amado se refiere al modelo de
Alexy como “el nucleo de significado” de dicha teoria. (Garcia Amado, Juan Manuel,
“¢Es realista la Teoria de la argumentacioén juridica?”, cit., p. 379).

26 MacCormick, Neil, Legal Reasoning and Legal Theory, Nueva York, Oxford Uni-
versity Press, 2003.

27 Atienza, Manuel, Curso de argumentacion juridica, cit., pp. 31y 703.
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mado por los dos primeros y por el propio Alexy como el de referen-
cia para entender la teoria.?®

Para el profesor de Alicante, sin embargo, las cosas habrian cam-
biado bastante desde la primera formulacién que hizo de la teoria
estandar, hasta el punto de que podria hablarse hoy de una “teo-
ria estandar desarrollada”.?® Atienza hace mencién en concreto a los
avances en la argumentacién en materia de hechos; a la contribu-
cion que para el enfoque argumentativo habria tenido la teoria de
las razones para la accién y las obras de Dworkin y de Nino —no
considerados por él originalmente como adscritos a la teoria estan-
dar—; al interés por la profundizacién en el estudio de las falacias y
de la l6gica informal; al desarrollo de la teoria de la argumentacion
juridica de Alexy, la que habria sido enriquecida por la explicitaciéon
de un concepto no positivista del derecho, y por avances en aspectos
concretos del razonamiento juridico como el de la ponderacién,* y,
por ultimo, por el alejamiento por parte de MacCormick del positi-
vismo y por su acercamiento a modelos pospositivistas como los de
Dworkin y Alexy.3!

A pesar de que Haba?? ha sefialado que existirian catorce rasgos
que para Atienza identificarian a la teoria estdndar —o quince, si
se cuenta con el que el propio Haba afiade criticamente: el “sin-
drome normativista’—, parece que a lo que Atienza se refiere con

28 Atienza, Manuel, El derecho como argumentacion, cit., p. 381. Se refiere a: Aar-
nio, Aulis et al, “The Foundation of Legal Reasoning”, Rechtstheorie, vol. 12, 1981,
pp. 1333-158, 257-279 y 423-448.

29 Atienza, Manuel, Filosofia del derecho y transformacién social, cit., pp. 104 y
105.

30 Por ejemplo: Alexy, Robert, “Reflexiones en torno a cdmo mi pensamiento
juridico ha ido desarrollandose con el paso de los afios”, en Bernal Pulido, Carlos
(ed.), La doble dimensién del derecho. Autoridad y razén en la obra de Robert Alexy,
Lima, Palestra, 2011, pp. 73 y ss.

31 Por ejemplo: MacCormick, Neil, Retérica y Estado de derecho. Una teoria del
razonamiento juridico, trad. de J. Gascoén, Lima, Palestra, 2016.

32 Haba, Enrique, “Razones para no creer en la actual teoria (ilusionista) de la
argumentacion”, pp. 47 y 48; “Callar o no callar... That is the Question!”, pp. 142-148,
y “Avatares de lo “racional” y lo “razonable”, cuando son eximidos de tener carné de
identidad”, pp. 220-222, todos en: Haba, Enrique (coord.), Un debate sobre las teo-
rias de la argumentacion juridica, cit.
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esas mas o menos mismas caracteristicas reproducidas en varios de
sus trabajos no es a los rasgos definitorios de la version estandar
de la teoria argumentativa, sino a un fenémeno mas amplio, aunque
indudablemente ligado a la misma: el constitucionalismo o pospo-
sitivismo3®® o, mas recientemente, lo que él ha comenzado a llamar
“constitucionalismo pospositivista”3* y del que convendra ocuparse
recién en el tercer numeral de este trabajo.

En ese orden de ideas, si bien el profesor de la Universidad de Ali-
cante no ha hecho una revisién exhaustiva o canoénica de los rasgos
que identificarian a esta version “estandar”, me parece que de lo que
ha afirmado en sus trabajos se puede reconstruir tanto una caracteri-
zacion elemental o minima, como un conjunto ordenado de criticas ala
misma. Para cerrar este acapite, me ocuparé en seguida de lo primero.

Para Atienza, desde que se acufi6 el rétulo, la teoria estandar ha-
bria tenido, por lo menos, dos rasgos claros. En primer lugar, el he-
cho de partir de una distincién bastante nitida entre dos momentos:
a) la decisidn judicial, y b) su discurso justificatorio; ocupandose
casi exclusivamente de este ultimo —lo que se ha llamado “contexto
de justificacion”—, y no del proceso mismo de la toma de decisio-
nes con sus elementos psicolégicos o sociol6gicos —lo que se ha lla-
mado “contexto de descubrimiento”—.*°

En segundo lugar, el esfuerzo por distinguir, pero también inte-
grar, dos aspectos de la argumentacidn juridica que viera con clari-
dad Wroéblewski:3¢ a) el 16gico-formal o de justificacion interna, que
se ocuparia ante todo del respeto por las reglas de la inferencia, y
b) el de racionalidad practica o de justificacién externa, que, sin ex-
cluir la l6gica formal, se detendria sobre todo en el establecimiento
de las premisas con las que se realiza la inferencia.’”

33 Atienza, Manuel, “Entre callar y no callar: decir lo justo”, cit., pp. 182-183; El
derecho como argumentacion, cit., pp. 52-56; y Curso de argumentacion juridica, cit.,
pp. 28-30.

3% Atienza, Manuel, Filosofia del derecho y transformacién social, cit., pp. 117 y ss.

%5 Atienza, Manuel, El derecho como argumentacidn, cit., p. 13.

3 Por ejemplo: Wréblewski, Jerzy, “Legal Syllogism and Rationality of judicial
Decision”, Rechtstheorie, vol. 5, 1974, pp. 33-46.

37 Atienza, Manuel, EI derecho como argumentacion, cit., pp. 67-68; y Curso de
argumentacion juridica, cit., p. 31.
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3. Las criticas a la teoria estdndar

Respecto de las criticas a la teoria estdndar, Atienza fue mas exhaus-
tivo desde el principio,® aun cuando no haya dejado de matizarlas
y ahondarlas recientemente.?* Considera que una teoria de la argu-
mentacion juridica debe evaluarse respecto de su objeto, su método
y su funcioén, por lo que ha encontrado deficiencias de la version es-
tandar en cada uno de esos aspectos —las mas profundas en el pri-
mero—, las que sintetizaré enseguida.

Respecto de su objeto, la teoria estandar: a) se ocuparia prefe-
rentemente de cuestiones normativas, descuidando la argumenta-
cion sobre hechos y, en concreto, la cuestion probatoria —aunque
reconoce que bastante se ha avanzado en el Gltimo tiempo en estas
materias—; b) se detendria s6lo en la interpretacién y la aplicacion
juridicas —preferentemente en la de los tribunales superiores—,
relegando los &mbitos de la produccién y de la dogmatica juridicas;
c) en parte como consecuencia de lo anterior, se concentraria en el
proceso de adjudicacion, olvidando los de mediacidn o negociacion,
y en concreto el de la racionalidad estratégica, e incluso llegando a
entender “idealistamente” que todo discurso juridico es un caso es-
pecial —una especie— del discurso practico general, cuando ello no
se verificaria, por ejemplo, con el discurso de los abogados o el de los
legisladores;*® d) por un lado, se haria cargo s6lo del contexto de jus-
tificacion, abandonando el de descubrimiento —sin que resulte claro
que pueda o deba distinguirse siempre entre ambos nitidamente— y

38 Atienza, Manuel, Las razones del derecho, cit., pp. 304-325; El derecho como
argumentacion, cit., p. 31, y “Critica de la critica critica..”, cit., pp. 108 y 109.

39 Atienza, Manuel, “Algunas tesis sobre el razonamiento judicial”, en Aguilé Re-
gla, Josep y Grandez Castro, Pedro (eds.), Sobre el razonamiento judicial. Una discu-
sién con Manuel Atienza, Lima, Palestra, 2017, pp. 11-20; y “Entre callar y no callar:
decir lo justo”, cit., pp. 102-116.

40 Sobre esto se puede confrontar Bustamante, Thomas, “Racionalidad judicial y
racionalidad legislativa: un sucinto analisis de la critica de Manuel Atienza a la tesis
del caso especial y su contribucién para la teoria de la argumentacién en el ambito
legislativo”, en Aguil6 Regla, Josep y Grandez Castro, Pedro (eds.), Sobre el razona-
miento judicial. Una discusion con Manuel Atienza, Lima, Palestra, 2017, pp. 47 y ss.,
y la respuesta de Atienza: “Epilogo (abierto)” en el mismo libro, pp. 420-422.
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por otro lado, se centraria en el aspecto prescriptivo, prescindiendo
del descriptivo: el de los argumentos que tienen lugar de hecho en
la vida juridica; lo que habria impedido una comprensién cabal no
s6lo del razonamiento juridico en general, sino del mismo razona-
miento justificativo en particular, si se toma en cuenta que existirian
elementos explicativos que juegan un rol importante también en la
justificacion,*! y e) distinguiria sin los suficientes matices entre ca-
sos judiciales “faciles” y “dificiles” —consiguientemente, entre justi-
ficacion interna y externa—, sin ocuparse de los casos que podrian
catalogarse mas bien como “intermedios” y “tragicos”.

Respecto de su método, la teoria estandar: a) no habria elaborado
un procedimiento que represente adecuadamente cémo los juristas
justifican de hecho sus decisiones, y b) sélo habria construido crite-
rios minimos de racionalidad practica para juzgar la correccién de
las argumentaciones juridicas.

Finalmente, respecto de sus funciones: a) en lo cognoscitivo, no
permitiria una comprension profunda o completa del fenémeno del
derecho y de la practica de argumentar juridicamente; b) en lo prac-
tico o técnico, no ofreceria una orientacion ttil en las tareas de pro-
ducir, interpretar y aplicar el derecho, y c) en lo politico o moral, no
seria suficientemente critica respecto de la practica de la justifica-
cion juridica al interior de los Estados constitucionales contempora-
neos, por lo que podria terminar resultando ideolégica.

Una vez sintetizada la version estandar tanto en sus rasgos como
en sus falencias segin la entiende Atienza, en el siguiente numeral
conviene que me ocupe brevemente de su modelo argumentativo,
con el objeto de poder contrastarlo luego con la teoria estandar, y asi
poder ensayar una respuesta a las dos cuestiones esenciales de este
trabajo en el cuarto numeral del mismo.

*1 Para el profesor de Alicante “..tanto en el contexto de descubrimiento como
en el contexto de justificacion se puede llevar a cabo un tipo de discurso doble: des-
criptivo y prescriptivo”. (Atienza, Las razones del derecho, cit., pp. 308 y 309). Con
maés detalle en: Curso de argumentacién juridica, cit., pp. 115y 116.
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[1I. UNA BREVE DESCRIPCION DEL ENFOQUE ARGUMENTATIVO
DE ATIENZA

En este numeral no intentaré hacer una sintesis del amplio y variado
pensamiento filoséfico juridico de Atienza, sino que me concentraré
sencillamente en elaborar una version descriptiva y sintética de su
enfoque argumentativo, intentando esclarecer, asimismo, su encaje
en lo que el profesor de Alicante ha llamado un “constitucionalismo
pospositivista”.

1. El constitucionalismo pospositivista

Para Atienza, el enfoque argumentativo en el derecho en general,
seria un fenémeno que parte de los cambios sociales y juridicos de
fines del siglo XX trayendo como consecuencia la crisis definitiva del
formalismo, de los positivismos normativista y realista, del iusnatu-
ralismo y de las teorias criticas.*> Ahora bien, la construccion de una
teoria de la argumentacion juridica para este tiempo, traerfa como
presupuesto —como primer paso— una nueva concepcion del dere-
cho que se caracterizaria por los famosos catorce rasgos que Atienza
consigno en El derecho como argumentacion® y que, como sefialé
en el primer numeral de este articulo, Haba impugné erréneamente
como caracteristicas de la teoria estindar misma.** A estos rasgos,
Atienza ha sumado recientemente otros tres que, a su modo de ver,
habrian estado de alguna manera implicitos en los anteriores.*

Lo que Atienza llamé “constitucionalismo” o “pospositivismo”*
y ahora ha perfilado y prefiere llamar “constitucionalismo pospo-

2 Atienza, Manuel, Filosofia del derecho y transformacién social, cit., pp. 107 y
108.

4 Atienza, Manuel, El derecho como argumentacion, cit., pp. 55 y 56.

“ Por ejemplo: Haba, Enrique, “Razones para no creer en la actual teoria (ilusio-
nista) de la argumentacién’, cit., pp. 47 y 48.

4 Atienza, Manuel, Filosofia del derecho y transformacion social, cit., p. 108.

4 Atienza, Manuel, Curso de argumentacién juridica, cit., pp. 28-30.
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sitivista”*” se caracterizaria por los siguientes diecisiete elementos
que sintetizaré, pero sin evitar los solapamientos que se dan indu-
dablemente entre ellos: a) una estructura del sistema juridico que se
esclarece en la interaccion de principios y reglas; b) una tendencia
a la consideracidn de las normas sobre todo en su rol en el razona-
miento practico; c) la idea de que el derecho es una practica social
compleja que incluye no sélo normas, sino también procedimientos
y valores;*® d) la importancia de la interpretacién vista, sobre todo,
como un proceso racional; e) la interrelacidn entre el lenguaje des-
criptivo y el prescriptivo, y la reivindicacién del caracter practico del
derecho; f) el paso de la validez meramente formal a una también
sustancial-constitucional; g) el paso de una jurisdiccion meramente
legalista a una también principialista; h) la tesis de que entre dere-
cho y moral existe un vinculo necesario o intrinseco; i) la tendencia
a la integracién de la razoén practica juridica, moral y politica; j) la
idea de que la razon juridica no es meramente instrumental, sino
que esta guiada por la correccidn y la justicia; k) la defensa de algiin
tipo de pluralismo juridico; I) la importancia de la justificacion ra-
cional de las decisiones parala consolidacion de la democracia; m) la
conviccidén de que existen criterios objetivos que dotan de raciona-
lidad a la justificacion juridica; n) la consideracién de que la moral
que incorpora el derecho no es so6lo la positiva, sino también una
“critica” o racionalmente justificada; o) el pragmatismo filoséfico, en

47 Atienza, Manuel, Filosofia del derecho y transformacién social, cit., pp. 117 y ss.

“8 Recientemente, Atienza ha sefialado que “..el rasgo fundamental del postpo-
sitivismo consiste en ver el Derecho como una practica social, lo cual no significa
olvidarse de que el derecho es también (puede verse también como) un sistema
normativo. Mas exactamente, el Derecho es una practica social de caracter autori-
tativo, y de ahi la importancia que tiene el sistema de normas...”; para afiadir luego:
“..esta ultima forma de ver el Derecho significa algo asi como un cambio ontoldgico:
el Derecho no seria ya (o no es simplemente) un objeto, una realidad que esta ahi
fuera y que la teoria ha de describir y explicar; sino mas bien una empresa, una ac-
tividad, en la que lo esencial es fijarse en los fines y valores que ha de perseguir,
y, naturalmente, los medios, los instrumentos que han de usarse para ello; el De-
recho, en definitiva, consiste en un conjunto enormemente complejo (un artefacto
construido para ciertos propositos, no en un objeto natural) de medios y fines”.
(Atienza, Manuel, “La concepcién postpositivista del derecho de Miguel Angel Ro-
dilla”, Doxa, vol. 41, 2018, pp. 329 y 330).

[0¥]
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el sentido de una primacia de la practica; p) un objetivismo ético mi-
nimo, y q) el reconocimiento de la ambigiiedad del derecho fruto de
su naturaleza tanto autoritativa como valorativa.*

A su modo de ver, este constitucionalismo pospositivista no se-
ria definitivamente un “neoconstitucionalismo” —con las ambigiie-
dades propias de este término al que realmente pocos se adscribi-
rian—,%® ni tampoco un tipo de iusnaturalismo o de iuspositivismo
—el primero definitivamente superado, mientras que el segundo en
via irremediable de serlo—.°! Se trataria mas bien de una filosofia
del derecho no positivista, y signada por el enfoque argumentativo,>?
la que guardaria una relacion directa, me parece, con lo que ha de
ser —a juicio de Atienza— una filosofia del derecho para el mundo
latino en particular, pero valida también para otras “regiones” del
orbe.>

* Muy sintéticamente sefiala: “..mi concepcion del Derecho estd muy préxima a
la de autores como Alexy, Dworkin o Nino, y creo que no muy distante a la de Zagre-
belsky... En concreto, el tipo de teoria del Derecho que yo defiendo es: 1) constitu-
cionalista, 2) no positivista, 3) basada en la unidad de la razén practica, lo que supo-
ne negar que pueda trazarse una separacion tajante (en el plano conceptual) entre
el Derecho y la moral, 4) que defiende un objetivismo moral minimo, 5) reconoce
la importancia de los principios y 6) de la ponderacidn, asi como 7) el papel acti-
vo de la jurisdiccidn, y 8) subraya el caracter argumentativo del Derecho” (ibidem,
p- 129). Para un cotejo de dos de los temas del enfoque argumentativo de Atienza
con las propuestas de Alexy y Dworkin se puede ver: Pérez Bermejo, Juan Manuel,
“Coordenadas para una teoria de la argumentacion: Alexy y Dworkin como ejes de
referencia”, en Aguil6 Regla, Josep y Grandez Castro, Pedro (eds.), Sobre el razona-
miento judicial. Una discusion con Manuel Atienza, Lima, Palestra, 2017, pp. 275 y ss.

50 Atienza, Manuel, Filosofia del derecho y transformacién social, cit., pp. 117-
130.

51 Por ejemplo: Atienza, Manuel y Ruiz Manero, Juan, “Dejemos atras el positi-
vismo juridico”, en Atienza, Manuel y Ruiz Manero, Juan, Para una teoria postpositi-
vista del derecho, Lima, Palestra, 2009, pp. 127-155. Me he ocupado criticamente en
particular de este trabajo en otra ocasion: Chavez-Fernandez Postigo, José, “Sobre
el iuspositivismo que hemos de dejar atras. Una critica iusnaturalista a «Dejemos
atras el positivismo juridico» de Atienza y de Ruiz Manero”, Dikaion, vol. 20, 2011,
pp. 49-69, por lo que aqui no incidiré en este aspecto.

52 Atienza, Manuel, “Por qué no conoci antes a Vaz Ferreira”, en Vaz Ferreira,
Carlos, Ldgica viva, Lima, Palestra, 2016, pp. 16 y ss.

3 Sobre el “decalogo” para elaborar una filosofia del derecho para el mundo la-
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2. Hacia una teoria de la argumentacién juridica

En ese orden de ideas, la construccion de una teoria de la argumen-
tacién juridica como la que Atienza va consolidando implicaria par-
tir del constitucionalismo pospositivista descrito y dar un segundo
paso de tipo “técnico”, en el que podria distinguirse tanto una parte
general, como una especial.

La parte general estaria destinada a esclarecer la nocién de ar-
gumentacion a través de la distincidon entre “concepto” y “concep-
ciones” de la misma.>* Mientras que el concepto de argumentacién
seria muy abstracto y abarcaria diversos elementos como, por ejem-
plo, que los razonamientos guardan relaciéon con un lenguaje o que
los mismos se encaminan a la solucién de un problema; las concep-
ciones de la argumentacion implicarian interpretar dichos elemen-
tos desde diversos enfoques: el formal, el material y el pragmatico
(v sus especies: el retorico o el dialéctico). El razonamiento juridico,
en concreto, requeriria de los tres, aun cuando el acento en uno u
otro enfoque dependeria del campo, del contexto o del operador del
derecho al que se circunscriba:

a) El enfoque formal se ocuparia de problemas como los légicos
que hacen abstraccidon de los hechos, se centraria en la argu-
mentacidon como resultado inferido, ofreciendo esquemas o for-
mas argumentales deductivas o no deductivas, y su valor domi-
nante seria la certeza.

b) El enfoque material presupondria el formal, se detendria en los
problemas de correccién de los contenidos de los enunciados y
se resolveria en una teoria de las premisas, y sus valores domi-
nantes serian la verdad y la justicia.

c) Finalmente, el enfoque pragmatico supondria los dos anterio-
res, contemplaria la argumentacion como actividad lingiiistica,
se ocuparia de los problemas de persuasion eficaz del auditorio

tino, y su desarrollo, revisar: Atienza, Manuel, Filosofia del derecho y transformacion
social, cit., pp. 47-93.

St [bidem, pp. 108-111. Con amplia informacién en: Atienza, Manuel, Curso de
argumentacion juridica, cit., pp. 107-422.

[)]
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(retérica) o de los que se dan al intentar alcanzar procedimen-
talmente un acuerdo respecto de la solucién a un problema con-
creto (dialéctica), y sus valores centrales serian la aceptabilidad
y el consenso.>

La parte especial implicaria contestar tres preguntas: ;como
analizar una argumentacién juridica?, ;como evaluarla? y ;como
argumentar?°®

a) Respecto del andlisis de la argumentacion, Atienza propone un
método para la representacién de argumentos: a través de dia-
gramas, que se ocuparian de su estructura, y de flechas, que lo
harian de su flujo; ademas de ofrecer, sobre la base de la pro-
puesta de MacCormick en cuatro categorias,*” una clasificacion
propia de hasta ocho cuestiones controvertidas.

b) Respecto de la evaluacién de los argumentos, Atienza propone
un examen de la cuestién de la Unica respuesta correcta, dis-
tinguiendo la utilidad de proponer la misma dependiendo de
los contextos en que se desarrolle la argumentacion juridica;
ademas de ofrecer los criterios que a su juicio avalarian la ob-
jetividad del razonamiento juridico: universalidad, coherencia,
adecuacién de las consecuencias, moral social, moral justificada
y razonabilidad, esta Gltima a modo de criterio de cierre y en-
tendida basicamente como proporcionalidad, en el sentido de
evaluacion de costos y beneficios para tomar una decisién.>®

55 Ibidem, pp. 110-114. El planteamiento del profesor de Alicante sobre los tres
enfoques de la argumentacion es semejante al de la primera triada propuesta por
Vega Refién para quien cabe distinguir hasta cuatro regiones o perspectivas sobre
la argumentacién: la analitica o 1dgica, la dialéctica, la retdrica, y la socio-institucio-
nal. (Vega Refion, Luis, Introduccién a la teoria de la argumentacion, Lima, Palestra,
2015, pp. 27-32). No obstante, Atienza distingue los matices peculiares de su pro-
puesta. (Atienza, Manuel, EI derecho como argumentacion, cit., pp. 76-94).

56 Atienza, Manuel, Filosofia del derecho y transformacion social, p. 111. Con lujo
de detalles en: Curso de argumentacién juridica, pp. 423-802.

57 MacCormick, Neil, Legal Reasoning and Legal Theory, cit., pp. 100 y ss.

8 Atienza, Manuel, Curso de argumentacion juridica, cit., pp. 562-564.
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c) Finalmente, respecto de la forma correcta de argumentar, su
propuesta se enfoca en la distincién de las etapas que pueden
identificarse en el proceso de solucion racional de un problema
juridico.

Para el profesor de la Universidad de Alicante, un enfoque argu-
mentativo como el que él propone saldria mas o menos bien librado
de las criticas que normalmente se lanzan contra la “teoria estan-
dar” sin que éstas especifiquen con claridad a los destinatarios de
las mismas.*’

[V. TEORIA ESTANDAR: RACIONALIDAD KANTIANA Y RACIONALIDAD
ARISTOTELICA

Me encuentro ahora en condiciones de encarar las preguntas que
me han traido hasta aqui. ;Vale la pena hacer referencia a una “teo-
ria estdndar” en orden al perfeccionamiento de las contemporaneas
teorias de la argumentacioén juridica? Por otro lado, ;en qué sentido
puede ser apropiado adscribir el enfoque argumentativo de Atienza
a dicha categoria? Para responder a ambas cuestiones y con ello in-
tentar esclarecer los problemas de la indeterminacién y de la ads-
cripcion de la teoria estandar, creo que vale la pena distinguir pri-
mero entre dos de los modelos de racionalidad practica destacados
por Alexy: el kantiano y el aristotélico.

1. Alexy y los modelos histdricos de racionalidad prdctica

Como es conocido, en un libro —EI concepto y la validez del de-
recho—°® que marca un giro en su enfoque iusfiloséfico al ocu-
parse de temas que hasta entonces no habian sido explicitos en su
pensamiento,®! el profesor de la Universidad de Kiel intenta defen-

59 Atienza, Manuel, Filosofia del derecho y transformacién social, cit., pp. 111-
116.

%0 Alexy, Robert, El concepto y la validez del derecho, cit., pp. 132 y ss.

1 Alexy, Robert, “Algunas reflexiones en torno a cémo mi pensamiento juridico
ha ido desarrollandose con los afios”, cit., pp. 73 y ss.
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der la existencia de la racionalidad o razén practica, para lo que
juzga con acierto que se requiere primero el esclarecimiento de su
concepto, para lo que se vale de su andlisis a través de cuatro mo-
delos historicos de comprensién de la misma. Mientras que los tres
primeros serian concepciones de la razén practica que actualmente
compiten entre si, el cuarto —que el profesor aleman asocia histé-
ricamente a Nietzsche— implicaria mas bien su critica radical. De
esta manera, Alexy asocia a cada una de estas tres concepciones de
la racionalidad préctica un punto de referencia historico, llamando-
las: “aristotélica”, “hobbesiana” y “kantiana”; para luego defender su
teoria del discurso en general y también la de los derechos humanos
en particular®? como un modelo dentro de la concepcién kantiana de
la racionalidad. En lo que sigue me concentraré muy brevemente en
caracterizar sélo el primer y el tercer modelo,*® los que podriamos
llamar en su conjunto, por lo pronto, modelos “no positivistas” de
racionalidad practica.

Massini-Correas ha ensayado una comparacion entre ambos mo-
delos destacados por Alexy que puede ser de utilidad en este trabajo.
A su modo de ver, los modelos “pragmatico-constructivistas” —asi
llama alos que Alexy denomina “kantianos”— se caracterizarian por
valerse del legado del fil6sofo de Konigsberg para contrarrestar las
consecuencias escépticas del irracionalismo y del iuspositivismo,
buscando una justificaciéon racional de los derechos humanos y de
una teoria de la justicia a través de la remision a alguna forma de ob-
jetividad transubjetiva y transpositiva, pero renunciando a cualquier
alusioén a las estructuras finalistas de la realidad que Aristételes de-
nominé “cosas humanas”. En el fondo, se trataria de un enfoque que

62 Alexy, Robert, Teoria del discurso y derechos humanos, trad. de L. Villar Borda,
Bogot4, Universidad Externado de Colombia, 2009, pp. 62 y ss.

% Respecto del modelo hobbesiano de racionalidad, del que no me ocuparé
aqui, Alexy precisa que la “..idea de la racionalidad instrumental se convierte en
una concepcién independiente de la racionalidad [precisamente, la que denomi-
na “hobbesiana”] s6lo cuando es vinculada con la tesis no cognoscitivista segun la
cual la eleccidn de los fines, como asi también la ponderacién entre fines y medios,
consecuencias secundarias y fines en competencia depende, en Ultima instancia, de
preferencias subjetivas que no pueden ser fundamentadas racionalmente...” (Alexy,
Robert, El concepto y la validez del derecho, cit., p. 134).
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implica tanto la renuncia a que el lenguaje practico pretenda tener
una dimensién “semdantico-veritativa”, como la opcion correlativa de
adoptar un cognitivismo moral minimo de base.**

Por otro lado, los modelos “iusnaturalistas realistas” —asi llama
el profesor argentino a los “aristotélicos” en la nomenclatura
alexiana— se entenderian fuertemente deudores de la tradicién del
Estagirita acerca de la razo6n practica, y se caracterizarian por soste-
ner una continuidad entre derecho y eticidad en general, y por fun-
damentar dicha eticidad o moralidad —ya sea especulativamente,
ya sea practicamente— en las estructuras de la realidad humana de
un modo “objetivista fuerte”,®® es decir, en lo que Alexy ha llamado
criticamente “concepto enfatico de metafisica”.%®

A mi modo de ver, hay otro rasgo complementario que distin-
gue a ambos modelos de racionalidad y que, estando conectado con
el anterior, guarda relacién ya no sélo con las fuentes materiales
—por decirlo de alguna manera— de la objetividad moral que se
concibe necesariamente vinculada con el derecho, sino también con
el modo de proceder de la razon practica incluyendo a la propia-
mente juridica. Me refiero a que, mientras que los modelos de racio-
nalidad kantiana tienden a entender la razonabilidad practica como
un método procedimental e instrumental de caracter ideal s6lo apro-
ximadamente aplicable a la realidad, los modelos aristotélicos se ca-
racterizan por insistir en que dicha racionalidad es en gran medida
fruto del ejercicio de una virtud moral e intelectual: la prudencia,®’
en constante contacto, a través de la experiencia, con la contingen-

6% Massini-Correas, Carlos Ignacio, Filosofia del derecho, 2a. ed., Buenos Aires,
Abeledo-Perrot, 2005, t. I, p. 8. En ese sentido, me parece que son ejemplos para-
digmaticos del modelo kantiano de racionalidad practica el de Alexy y el de Mac-
Cormick.

5 Ibidem, p. 10. A mi modo de ver, encontrariamos modelos claros de racionali-
dad aristotélica en los enfoques teéricos de Kalinowski y de Finnis.

% Alexy, Robert, “;Derechos humanos sin metafisica?”, La institucionalizacion
de la justicia, 3a. ed., Granada, Comares, 2016, pp. 86 y ss.

%7 Un ensayo sintético sobre el rol de la prudencia en el trabajo argumentativo
del juez, puede confrontarse, por ejemplo, en: Portela, Jorge Guillermo y Maino,
Carlos Alberto Gabriel, “Prudencia juridica, argumentacién y razonamiento judi-
cial”, en Puy, Francisco y Portela, Jorge Guillermo (comps.), La argumentacién de los
operadores juridicos, Buenos Aires, EDUCA, 2005, pp. 325-378.
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cia de las realidades sociales en las que el razonamiento juridico se
concreta.®®

Y dado que de lo que se trata en este trabajo no es ofrecer ra-
zones por las que un modelo pudiera ser considerado en teoria
mas solvente que el otro para encarar los problemas practicos del
derecho,® en el ultimo acapite de este numeral me limitaré senci-
llamente a ofrecer una respuesta a las dos preguntas principales de
esta investigacidn asociadas respectivamente a los problemas de in-
determinacién y de adscripcién de la teoria estandar.

2. Un ensayo de solucion

Pues bien, lo primero que habria que decir es que Atienza —hipo-
téticamente, desde luego— podria poner una objecidn de inicio a
mi propuesta de comprensién de ambos modelos de racionalidad,
o por lo menos, a que se le aplique sin mas el que con Alexy hemos
llamado “kantiano” y que hemos caracterizado aqui con dos rasgos
principales: a) el de una moral objetiva minima procedimentalmente
construida sin referencia directa a la realidad estructural humana, y
b) el de una racionalidad practica procesal e ideal, en tanto que des-
vinculada de la realidad a causa de no plantearse como informada
por la prudencia como virtud intelectual y moral que hace capazala
razon de operar correctamente con las cosas contingentes a partir
de la experiencia.

% Seoane, por ejemplo, ha reprochado al modelo de Alexy en concreto, entre
otras cosas: “demasiado caracter ideal y distanciamiento de la praxis juridica”, “de-
masiado caracter procedimental” y “el olvido de la prudencia”. (Seoane, José Anto-
nio, “Un cédigo ideal y procedimental de la razén practica. La teoria de la argumen-
tacidén juridica de Robert Alexy”, en Serna, Pedro (dir.), De la argumentacién juridica
a la hermenéutica. Revisién critica de algunas teorias contempordneas, 2a. ed., Gra-
nada, Comares, 2005, p. 194).

% Lo que he ensayado ya en otros trabajos, por ejemplo: Chavez-Fernandez
Postigo, José, La dignidad como fundamento de los derechos humanos en las sen-
tencias del Tribunal Constitucional peruano. La tension entre la mera autonomia y
la libertad ontoldgica, Lima, Palestra, 2012, pp. 91 y ss., y Luis Recaséns y la Teoria
estdndar de la argumentacion juridica, cit., pp. 281y ss.
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El profesor de Alicante podria remitirse para dicha defensa a mu-
chos de sus escritos donde no s6lo reprocha esa desconexién con la
realidad que advierte él mismo en la teoria estandar,’® sino que antes
bien evidencia su constante esfuerzo por ocuparse de la realidad tal
cual es, a través, por ejemplo, del pluralismo juridico y del pragma-
tismo que implica, a su modo de ver, un cotejo constante con casos
practicos reales.”* Incluso podria decir que la moral procedimental-
mente justificada que asume en su modelo ético minimo no excluye
otras ideas morales mas bien sustantivas que se nos presentan como
objetivas, como la idea kantiana de dignidad, por ejemplo.”* Final-
mente, podria poner incluso como testimonio definitivo de todos
estos aspectos mencionados, el dato de que es precisamente esa co-
nexion con la realidad, que luce clara en su enfoque y que se echa en
falta en la teorfa estdndar, lo que ha cristalizado en su tesis de que
no todo discurso juridico resulta ser un caso especial del discurso
practico general, como lo entiende, por ejemplo, Alexy.”?

Sobre esta hipotética defensa del profesor de Alicante, lo primero
que habriaquereconoceres que en Atienza—muy probablemente por
su caracter cultural hispanico—’* se encuentra indudablemente una
preocupacion constante por los datos sociolégicos y empiricos de la
realidad, que no es propio de la tradicién kantiana. No pretendo po-
ner aquello en cuestiéon aqui. A lo que me refiero es a otra cosa: que
es la matriz kantiana de entender la racionalidad practica —la que es
propia de la que él ha categorizado como “teoria estandar”— la que
marca su propio enfoque hasta circunscribir el modo en que puede,
por un lado, construir ese objetivismo moral minimo”® y, por otro

70" Por ejemplo: Atienza, Manuel, “Critica de la critica critica.., cit., p. 113.

1 Por ejemplo: Atienza, Manuel, Curso de argumentacién juridica, cit., pp. 363
y ss.

2 Cfr. Atienza, Manuel, Filosofia del derecho y transformacién social, cit., pp. 212
y ss.

73 Por ejemplo: Atienza, Manuel, “Algunas tesis sobre el razonamiento juridico”,
cit., pp. 11-15.

7* Recaséns Siches, Luis “Algunas contribuciones espaiiolas al estudio de la pru-
dencia”, Didnoia, vol. 17, 1971, pp. 189 y ss.

75 Por ejemplo: Atienza, Manuel, Filosofia del derecho y transformacién social,
cit.,, pp- 193 y ss.
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lado, abordar precisamente de manera metodoldgica e instrumental
esa realidad social que tanto le preocupa.’®

Dicho de otro modo, al problema de la “adscripcién”, es decir, a la
pregunta de si el enfoque argumentativo de Atienza puede adscri-
birse a la teoria estandar, es posible contestar negativa o afirmativa-
mente, dependiendo de la perspectiva que se asuma.

En primer lugar, se podria contestar que Atienza no queda ads-
crito a la teoria estdndar de la argumentacién, como parece asumir
él mismo, pero sdlo si nos posicionamos en una perspectiva que lla-
maré aqui “interna” al modelo de racionalidad kantiano. Es decir,
si reducimos la discusién sobre la teoria estandar a la que ocurre
al interior del modelo kantiano de racionalidad practica, o sea, al
que ocurre entre sus cultores. Desde dicha perspectiva interna se
puede decir sin problema que el profesor de Alicante no es un re-
presentante de la teoria estandar, pues muchas de las criticas que
ha formulado a los modelos de Alexy, Aarnio y Peczenik —que re-
presentan algo asi como el nucleo de adscripciéon a dicha teoria—
son variadas, acertadas y profundas. Aunque si esa es la razén para
excluir a Atienza, parece que habria también suficientes razones
para hacerlo con los modelos de MacCormick o de Wréblewski, pues
tampoco hay una coincidencia suficiente entre los suyos y el modelo
de Alexy. Por ejemplo, MacCormick reconocié con Finnis la impor-
tancia para el razonamiento juridico de la prudencia en el sentido
aristotélico,”” aunque sin sacar las consecuencias que tal hallazgo
deberia haber tenido para la reformulaciéon de su propio modelo,
si se hubiese asumido también, por ejemplo, la tesis del profesor
australiano respecto de la existencia de “absolutos morales”’® —los

76 Para el profesor espafiol la dogmatica juridica seria una “tecno-praxis”, don-
de el orden de los términos del calificativo no resulta fortuito, a mi juicio (ibidem,
pp- 167 y ss.).

77 MacCormick, Neil, Retdrica y Estado de derecho, cit., p. 284.

78 Finnis, John, Absolutos morales. Tradicién, revision y verdad, trad. de J. Garcia
Norro, Barcelona, EIUNSA, 1992, pp. 15 y ss. Para Finnis es una exigencia de la razo-
nabilidad practica que todo acto humano cuyo fin sea dafiar directamente un valor
o bien humano basico, sea intrinsecamente ilicito, mas alla de cualquier valoracién
consecuencialista respecto de sus “beneficios” (Finnis, John, Natural Law and Natu-
ral Rights, 2a. ed., Nueva York, Oxford University Press, 2011, pp. 118-125).
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que podrian entenderse como “prohibiciones morales no derro-
tables”—, y mas bien Wroblewski habria estado bastante lejos de
suscribir un objetivismo ético, por lo menos, como el que sostienen
hoy Alexy o Atienza, me parece.’”® Si extremamos este punto de vista,
incluso habria razones para decir que Aarnio tampoco forma parte
de este modelo, o no tan sencillamente.?’ Con lo cual, parece que
si asumimos la perspectiva interna al modelo de racionalidad kan-
tiano, hablar de “teoria estadndar” no seria ttil para resolver esta vez
el problema de la “indeterminacién”, sino mas bien podria resultar
perjudicial, pues no tener suficientemente en cuenta las distincio-
nes entre los planteamientos, haria a la categoria vaga e indetermi-
nada, por lo que podria llevarnos a confusiones respecto del objeto
de la defensa o de la critica de la teorfa.

En cambio, desde una perspectiva que sugiero llamar aqui “ex-
terna” al modelo kantiano de racionalidad practica —en el sentido
en que desde él se opta por no reducir el analisis de la teoria estan-
dar al que puede hacerse desde la propia racionalidad kantiana—,
es posible decir que Atienza es, sin duda, un representante de la
teoria estandar, en el sentido de que para desarrollar su teoria de
la argumentacién juridica asume —mas alld de los matices sefiala-
dos— un modelo predominantemente kantiano y no aristotélico de
racionalidad practica. Pero desde luego, desde esta perspectiva “ex-
terna” de analisis, no sélo Atienza quedaria claramente adscrito a la
teoria estandar, sino también lo estarian, al menos, MacCormick y
Wréblewski. Por lo que me inclino a pensar que sélo la perspectiva
externa al modelo de racionalidad kantiano haria que la categoria
“teoria estdndar de la argumentacién juridica” acufiada por Atienza,
sea una herramienta conceptual til para el debate sobre los modelos
tedricos de argumentacion juridica no positivistas. Una perspectiva
“externa” como la que propongo, ayudaria mejor a resolver el pro-
blema de la indeterminacién y pondria de relieve, por ejemplo, que

79 Por ejemplo: WrdblewskKi, Jerzy, Sentido y hecho en el derecho, trad. de J. Igar-
tua y F. Ezquiaga Ganuzas, Lima, Grijley, 2013, pp. 18 y ss.

80 Por ejemplo, un enfoque que insiste con detalle en las diferencias entre Aar-
nio y Alexy se puede consultar en: Cabra Apalategui, José Manuel, “Racionalidad y
argumentacidn juridica”, Derechos y libertades, vol. 9, 2000, pp. 158 y ss.
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nos encontramos frente a modelos tedricos de argumentacidon que
se sitdan principalmente dentro de lo que Alexy ha llamado racio-
nalidad kantiana, y no dentro de aquellos que podrian desarrollarse
desde una racionalidad predominantemente aristotélica, de los que
ha dado cuenta recientemente, por ejemplo, Vigo.®!

Me refiero a modelos no positivistas —pero no constructivistas—,
que siendo marcadamente aristotélicos no han pretendido tampoco
permanecer herméticos frente a la recepcion de diversas tradicio-
nes de pensamiento, como es el caso, curiosamente, de uno de los
“precursores” latinos de la teoria estandar: el hispano-mexicano
Recaséns,® o el de alguno de los “precursores de los precursores”
hispanicos de la misma del que ya tuve oportunidad de decir algo en
el segundo numeral de este trabajo, me refiero a Jaime Balmes. Por
supuesto, antes bien, un caso paradigmatico de lo que podriamos
llamar un modelo no-positivista de racionalidad aristotélica con un
enfoque marcadamente argumentativo del derecho lo podriamos
encontrar, por ejemplo, en Georges Kalinowski (1965),%* situado en
el espacio-tiempo, curiosamente, a caballo entre los “precursores”
y los “cultores” de las contemporaneas teorias de la argumentacién
juridica.

V. CONCLUSION

Para terminar este estudio, quiza baste sefialar que me parece que
estos modelos argumentativos no positivistas de preponderante
tradicion aristotélica tienen la ventaja de que son capaces de ofrecer

8 Rodolfo Vigo los llama —imprecisamente, cabe decir— “neoconstituciona-
listas” iusnaturalistas (Vigo, Rodolfo, lusnaturalismo y neoconstitucionalismo. Coin-
cidencias y diferencias, Buenos Aires, EDUCA, 2015, pp. 452-457). Atienza, por su
parte, toma conciencia de este dato, aunque no se ocupa de él. (Atienza, Manuel,
Filosofia del derecho y transformacion social, cit., p. 129).

82 Chavez-Fernandez Postigo, José, Luis Recaséns y la Teoria estdndar de la argu-
mentacion juridica, cit., pp. 105-116 y 187-196.

8 Kalinowski, Georges, Introduccién a la ldgica juridica, trad. de J. Casauboén,
Buenos Aires, EUDEBA, 1973, pp. 145 y ss. (el original fue publicado en francés en
1965).
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criticas o aportes “externos” a los modelos tedricos argumentativos
predominantemente kantianos, precisamente, porque se trata de
contribuciones peculiares a su propia tradiciéon de pensamiento. Me
refiero, principalmente, a la justificacion racional de la moral ma-
terial que postulan, o a la posibilidad de plantear una racionalidad
practica prudencial que sea capaz de minimizar la arbitrariedad en
el contacto directo y experiencial con la contingencia de la realidad
social. Me parece que se trata de elementos cuya discusiéon mas ha-
bitual podria ser renovadora en orden a la mejora significativa de las
contemporaneas teorias de la argumentacidn juridica.

En ese orden de ideas, el uso del término “teoria estandar” para
referirse a los modelos no positivistas kantianos de enfocar la ar-
gumentacion, podria ser util, pues permitiria visibilizar con mayor
claridad las criticas y los aportes que provendrian de la perspectiva
“externa” de entender la racionalidad practica. Por lo que creo que,
si este breve trabajo puede ayudar en ese sentido, habra valido la
pena escribirlo.
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Abstract:

Fundamental principles of criminal law theory lack a normative-structural
analysis. Atienza’s and Ruiz Manero’s proposal in regards to legal decisions
contain a typology of mandatory norms (rules, principles in a broad sense
and directives) that is especially suitable for an analytical reconstruction of
principles of criminal law. This proposal is also relevant and useful in the field
of constitutional courts’ decisions related to Criminal law, because the prin-
ciple or test of proportionality in its strict sense classifies fundamental rights
into rules and principles. My aim in this paper is to discuss and propose a
groundwork for normative reconstruction of the principles of criminal law
using Atienza’s and Ruiz Manero’s framework.
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SUMARIO: I. Introduccién. 11. Una breve exposicién sobre la rele-
vancia de las piezas del derecho en la reconstruccién
de los principios y limites penales. 111. Reglas y prin-
cipios: reglas derrotables y principios especialmente
protegidos. 1V. Un sistema (analitico) de control de
constitucionalidad de las leyes penales articulado en
principios, reglas y categorias sospechosas. V. Conclu-
siones. V1. Fuentes consultadas.

[. INTRODUCCION

Una de las principales falencias en el desarrollo de la dogmatica de
los principios y limites penales —especialmente aquellos referidos
al derecho penal sustantivo— estriba en el hecho de que no se han
delimitado e interpretado a tenor de las distintas racionalidades ju-
ridicas: la legislativa, la judicial y la constitucional. As{, nos encon-
tramos ante un elenco de principios, mandatos y garantias que, o
bien parece que deben aplicarse a todos los operadores juridicos
y politicos relacionados con el derecho penal (gobierno, legislador,
jueces, fiscales y 6rganos con jurisdiccion constitucional); o bien,
parece que constituyen una serie de principios politico-criminales
destinados exclusivamente al legislador penal.

De esta manera, existe una confusiéon no sé6lo respecto al conte-
nido de cada uno de ellos, sino también en cuanto a su operatividad
en las decisiones de los 6rganos del Estado y, en nuestro caso, de los
tribunales constitucionales. A mayor abundamiento, gran parte de
los principios penales se encuentran formulados por el discurso ju-
ridico penal de manera que no permiten distinguir entre cuestiones
de politica criminal (legislativa) y cuestiones de dogmatica penal-
constitucional.! Dicha situacion ha provocado una merma conside-
rable en su aplicacion practica.

Nuestra propuesta para afrontar esta problematica parte del pre-
supuesto de que las categorias conceptuales desarrolladas por la

1 Bascuiian, Antonio, “Derechos fundamentales y derecho penal”, Revista de Es-
tudios de la Justicia, nim. 9, 2007, p. 54.
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teoria del derecho pueden sentar las bases de una dogmatica inte-
grada entre la dogmatica de los derechos fundamentales y la dog-
matica de los limites y principios penales, ya que permite, en dltimo
término, que un mismo discurso sea utilizado por diferentes apro-
ximaciones cientificas.? Este estudio presentara las bases para la
reconstruccion de los denominados principios, limites, garantias y
mandatos penales a través de las categorias de reglas, principios en
sentido estricto y directrices desarrolladas por Atienza y Ruiz Ma-
nero en Las piezas del derecho. Sin perjuicio de aceptar o no esta
propuesta, una reconstruccién estructural de los principios penales
resulta ineludible si tenemos presente que el principal test de cons-
titucionalidad a la hora de aplicar y resolver los conflictos constitu-
cionales entre derechos y bienes constitucionales (el denominado
principio de proporcionalidad en sentido amplio), toma como refe-
rencia un derecho constitucional articulado en reglas y principios.

El estudio se estructurara en tres grandes apartados. El primero
tratara de poner en evidencia la relevancia de Las piezas del derecho
en la reconstruccidn de los principios y limites penales; el segundo
expondra brevemente los criterios de distincion entre reglas y prin-
cipios y uno de los problemas que plantea esta diferenciacidn, la
denominada derrotabilidad de reglas, y el cuarto apartado recons-
truira algunos de los principios penales a partir de la propuesta de
Las piezas del derecho y otras categorias desarrolladas por la teoria
del derecho.

[I. UNA BREVE EXPOSICION SOBRE LA RELEVANCIA
DE LAS PIEZAS DEL DERECHO EN LA RECONSTRUCCION
DE LOS PRINCIPIOS Y LIMITES PENALES

La propuesta de Atienza y Ruiz Manero desarrollada en Las piezas
del derecho que, si bien no es compartida por una buena parte de los

2 Ferrajoli, Luigi, “La teoria del derecho en el sistema de los saberes juridicos”,
en Pisarello, Gerardo y Manrique, Ricardo (eds.), La teoria del derecho en el para-
digma constitucional, 2a. ed., Madrid, Fundacién Coloquio Juridico Europeo, 2009,

pp- 66y ss.
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teodricos del derecho y constitucionalistas,® resulta especialmente
relevante a la hora de reconstruir las disposiciones normativas y las
normas implicitas constitucionales que establecen principios o limi-
tes penales.

No obstante, debe advertirse que el objeto de analisis debe ser
mas amplio que el establecido en el citado estudio (los enunciados
juridicos). Ademas de analizar las disposiciones normativas consti-
tucionales de caracter penal, debe incluirse el conjunto de normas
reconocidas en el lenguaje de los dogmaticos y de los operadores
juridicos, ya que la mayor parte de los principios penales tienen su
asidero en el mundo de la aplicacién del derecho. En el ambito penal
es donde se muestra con mayor claridad que muchas normas cons-
titucionales forman parte de las denominadas normas implicitas o
adscritas a una disposicion constitucional.*

A esta cuestion, los autores entienden que, si bien su estudio se
centra en el lenguaje del legislador o en nuestro caso del Constitu-
yente, esta propuesta se puede entender como una Teoria general de
los enunciados juridicos, entre los que se incluirian los enunciados
no legislativos y, en especial, los fallos de los tribunales de justicia.®
Dentro de estos ultimos, los enunciados juridicos que comparten
mas rasgos y caracteristicas con los enunciados legislativos son, sin
duda, los fallos de los tribunales constitucionales que contienen re-
glas de mandato, no sélo respecto de los particulares, sino también
generales, abstractas y con eficacia erga omnes.®

También, una reconstruccion de los principios y limites penales
debe dar cuenta de otro tipo de normas constitucionales de segundo
orden, las que podemos denominar como principios especialmente

3 Una de las reconstrucciones especialmente critica de la propuesta de Atienza
y Ruiz Manero y, en concreto, en cuanto a su teoria estructural de los enunciados
juridicos puede verse en: Ratti, Gioavanni, El gobierno de las normas, Marcial Pons,
2013, pp. 154-173.

* Véase una aproximacion sobre la distincion entre disposicion y norma en: Poz-
zolo, Susana y Escudero, Rafael (eds.) Disposicién vs. Norma, Lima, Palestra, 2011.

5 Atienza, Manuel y Ruiz, Juan, Las piezas del derecho. Teoria de los enunciados
juridicos, 2a. ed., Barcelona, Ariel, 2004, p. 20.

¢ Nufez, Alvaro, “Sin precedente: una mirada escéptica a la regla del stare deci-
sis”, Doxa, Madrid, num. 39, 2016, pp. 32.

[)]
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protegidos, entre los que destacamos el principio del interés supe-
rior del menor y las denominadas categorias sospechosas, ya que
estos despliegan importantes efectos en los juicios de constitucio-
nalidad relacionados con el derecho penal.

La tipologia de los enunciados juridicos propuesta por Atienza y
Ruiz Manero parte de la distincién —dentro del género de las nor-
mas de mandato— entre reglas y principios que, a su vez, pueden
ser normas para la acciéon o normas que establecen fines a alcanzar.
Junto a las reglas de mandato estos autores contemplan las normas
que confieren poderes, que posibilitan la produccién de cambios
normativos (introduccién, modificacién o derogacién de normas).
En cuanto a los valores juridicos, estos son considerados como el
aspecto justificativo de las normas entendidas como razones para la
accién. Y son, precisamente, tales valores los que tienen que cons-
tituir el objeto fundamental de una dogmatica no meramente des-
criptiva, sino propositiva del derecho valido en el sentido de “sumi-
nistrar criterios para la aplicacion, interpretacion y modificacion del
Derecho””

A la hora de distinguir entre reglas y principios, los autores to-
man tres caminos que la teoria del derecho suele utilizar a la hora
de clasificar las normas: uno estructural, que consiste en analizar
las normas como enunciados que correlacionan casos genéricos con
soluciones; otro funcional, relativo al papel que juegan o pretenden
jugar en el razonamiento practico, donde las normas son analizadas
como razones para la accién, y un ultimo sociolégico o critico del
derecho que se centra en las relaciones de poder que subyacen en la
creacion y aplicacién de las normas.®

Los autores se quejan de la ausencia de este ultimo tipo de enfo-
que en las principales corrientes de la teoria del derecho. Esta si-
tuacion, por el contario, no se da en la dogmatica de los principios
penales, especialmente, aquella heredera de la tradicién de la cri-
minologia critica que ha desarrollado una aproximacién garantista
y/o bienestarista del denominado derecho penal material (fines de
la pena y principios y limites penales). Por el contrario, la dogma-

7 Atienzay Ruiz, op. cit., pp. 18 y 19.
8 Ibidem, pp. 20y 21.
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tica penal presenta un déficit en la reconstrucciéon estructural de los
principios y limites penales.

Desde una perspectiva estructural, la mayor parte de los princi-
pios y limites penales pueden catalogarse como normas regulativas
de mandato, es decir, aquellas que califican como prohibidos u obli-
gatorios casos genéricos y que, a la vez, pueden estructurarse como
reglas o principios. Ademas, tanto las reglas como los principios
pueden estructurarse como normas de accién o como normas que
establecen fines a alcanzar.’

Los autores clasifican los principios entre principios del sistema
primario, destinados a guiar la conducta del ciudadano, y del sistema
secundario, dirigidos a guiar el ejercicio de los poderes normativos
publicos (la creacién y aplicacion de las normas). Pueden existir
principios que sélo afectan a los creadores y aplicadores del dere-
cho, como el principio de in dubio pro reo o el de deferencia hacia
el legislador (principios institucionales), pero no existen principios
so6lo destinados a los ciudadanos (principios sustantivos), ya que, en
mayor o menor medida guian la conducta de los poderes publicos.!°

Para los autores, los principios en sentido estricto poseen tam-
bién una estructura condicional como sucede en las reglas mas co-
munes, es decir, las reglas de accion. Este tipo de principios siempre
pueden formularse como enunciados que correlacionan casos con la
calificacién normativa de una determinada conducta. La diferencia
estriba en que, mientras en las reglas configuran sus condiciones
de aplicacién de forma cerrada, los principios en sentido estricto la
tienen de forma abierta.!! Por tanto, se apartan de la concepcion de
Alexy que considera a todos los principios como mandatos de opti-
mizacion.'?

Esta caracterizacion de los principios como normas que sélo pue-
den cumplirse en diversos grados de acuerdo con las posibilidades
juridicas y facticas Unicamente puede predicarse respecto de las

 Idem.

10" Ibidem, p. 45.

1 Ibidem, pp. 30 y 31.

12 Alexy, Robert, Tres escritos sobre los derechos fundamentales, Bogotda, Univer-
sidad Externado de Colombia, 2003, pp. 109y 118-122.

]
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directrices. De esta manera, las directrices se configuran de forma
abierta, tanto en sus condiciones de aplicacién como en el modelo
de conducta prescrito: no se establece ninguna accién, sino un de-
terminado estado de cosas con ciertas caracteristicas. Las directri-
ces se diferencian asi de las reglas de fin (de mandato) en que estas
ultimas tienen cerradas sus condiciones de aplicacion y, sobre todo,
en que se requiere que el fin se cumpla de forma plena, mientras que
las directrices lo hacen de forma abierta y el fin perseguido debe
cumplirse en la mayor medida posible.

Una de las principales aportaciones de Las piezas del derecho es
la distincién exhaustiva y excluyente entre principios en sentido
estricto y directrices que, como veremos, tienen una especial rele-
vancia en la taxonomia de los principios y limites penales que pro-
ponemos en este estudio. Ahora bien, un principio puede ser con-
siderado en diversos contextos argumentativos como principio en
sentido estricto como directriz, pero, segun los autores, no pueden
ser utilizados a la vez por una misma persona en un mismo contexto
argumentativo.'®

La distincidn entre principios en sentido estricto y directrices en
términos de razones para la accién pasa porque estas dltimas esta-
blecen razones de tipo utilitario no excluyente, pues puede haber
razones en sentido contrario con mayor peso. Por el contrario, los
principios en sentido estricto contemplan razones de correccién
que, al igual que las directrices, no son razones excluyentes. Sin em-
bargo, en este ultimo caso estamos ante razones finales y no ins-
trumentales o utilitarias. Una vez determinada la prevalencia de un
principio en sentido estricto, este se expresa al igual que una regla
de accién: se debe realizar sin mas la accidn prescrita, sin tener pre-
sente las consecuencias de estas. En cambio, las directrices exigen al
destinario de la misma que delibere acerca de la idoneidad y necesi-
dad de sus acciones, tanto en relacion con el fin perseguido como en
relacién con otros fines cuya persecuciéon también resulta ordenada,
y que pueden verse afectados por el empleo de tales medios.**

13 Atienza y Ruiz, op. cit., p. 66.
14 Ibidem, p. 67.
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Para los autores, el proceso ponderativo resulta necesario en am-
bos, pero la manera de realizarlo es distinta: cuando se opera con
principio en sentido estricto, la ponderacién consiste en construir
casos genéricos y determinar en cudles de ellos prevalece un princi-
pio respecto de otros posibles principios concurrentes. En cambio,
cuando se opera con directrices la ponderacién consiste en opera-
tivizar un fin y/o sus formas de aplicacion: se tienen en cuenta los
limites marcados por otros fines y eligiendo medios que sean ap-
tos para lograr el fin en cuestiéon y afectando en la menor medida
posible la consecucidn de otros fines. De esta manera, el especial
caracter controversial en la aplicacién de las directrices hace que
estas sean un asunto encomendado especialmente a los érganos con
legitimacion democratica, y su control jurisdiccional sélo se justifica
en los casos en que estos 6rganos se aparten de manera grave de los
fines establecidos por estas, o apliquen medios especialmente des-
proporcionados para su consecucion.

Las razones para la acciéon pueden comprender una dimension
institucional. Por razones institucionales podemos entender aque-
llas que no se refieren directa ni indirectamente al comportamiento
de ningln ciudadano, sino al comportamiento de los poderes pu-
blicos con el objetivo de conservar o mejorar el funcionamiento del
propio derecho. Asi, por ejemplo, el principio de deferencia hacia
el legislador es una razdn institucional dirigida, en tltimo término,
a proteger la democracia.'® Pero, en ocasiones, esta dimension ins-

5 Ibidem, p. 50.

16 Los autores incorporan la dimensién institucional del derecho en la segunda
edicion de Las piezas del derecho. Véase con mayor profundidad un estudio previo
a la segunda edicién en: Atienza, Manuel y Ruiz, Juan, “La dimensién institucional
del derecho y la justificacién juridica”, Doxa, nim. 24, 2004, pp. 115-130. Asi, toman
como referencia la tesis de Raz sobre los déficits operativos del discurso moral. Raz,
Joseph, Razén prdctica y normas, Madrid, Centro de Estudios Constitucionales, pp.
195-191. La dimensién institucional del derecho ha tomado en los dltimos afios
relevancia en la teoria del derecho a partir del denominado neoinstitucionalismo
del derecho y, en particular, de la obra de MacComirck. En el tema que nos ocu-
pa, la coordinacidn y el equilibrio entre las agencias constituye una caracteristica
del orden institucional de un Estado constitucional moderno. El principio de co-
rreccion funcional constituye, de esta manera, una conveccién en sistemas masiva-
mente institucionalizados que cumple un rol vital en la manutencién de un orden
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titucional puede entrar en conflicto con otras normas sustantivas
constitucionales. Sin duda, los principios institucionales tienen una
especial relevancia expresa o latente en el control de constitucio-
nalidad de las leyes penales. Asi, estos principios institucionales
pueden prevalecer respecto de otros principios sustantivos, como
sucede en la prisién provisional, donde la efectividad del proceso pe-
nal (principio institucional destinado a la consecucién de una serie
de principios sustantivos como el de seguridad) prevalece respecto
del derecho alalibertad (principio en sentido estricto). Atienza man-
tiene que los principios en sentido estricto, al suministrar razones
para la correccién, poseen algtn tipo de prioridad sobre las razones
autoritativas como las que apelan a la deferencia hacia el legislador
o acuden al precedente.'” A la vez, los principios en sentido estricto

constitucional con separacion de poderes. MacCormick, Neil, Instituciones del dere-
cho, Madrid, Marcial Pons, 2001, pp. 56, 63 y 64. No obstante, Pereira entiende que
la dimensidn institucional del derecho propuesta por Raz parece ser incompatible
con la propuesta de MacCormick, ya que al vincular lo propiamente juridico con las
instituciones u 6rganos primarios que efectiian las consideraciones autoritativas,
s6lo se daria cuenta en ultimo término de la contingencia de lo juridico. Por el con-
trario, MacCormick aboga por una tesis sobre la naturaleza del derecho universal y
atemporal (MacCormick, op. cit., pp. 27-58). Pereira, Esteban, “La teoria del derecho
como posibilidad. Reflexiones sobre la naturaleza y el concepto de derecho”, Revista
de Estudios de la Justicia, nim. 17, 2012, p. 101 y nota 76. En todo caso, pareciese
que Atienza y Ruiz otorgan a la dimensién institucional del derecho una posicién
subsidiaria respecto a los criterios de correccion, en contraposicién con la postu-
ra de MacCormick que, a modo de ejemplo, otorga a la autoridad o del poder de
quien decide el caracter de criterio diferenciador esencial entre los diferentes tipos
de reglas (de aplicacion absoluta, estricta y discrecional) (MacCormick, op. cit., p.
46), sin perjuicio de que compartan una posicién pospositivista del derecho. En el
mismo sentido, Atienza manifiesta que “la obediencia o la deferencia al legislador
puede ser un limite —incluso el limite— de la interpretacion, pero no su objetivo.
En la autoridad puede estar la respuesta al por qué interpretar, pero no al para qué
interpretar”. Atienza, Manuel, “Estado de Derecho, argumentacion e interpretacion”,
Anuario de Filosofia del Derecho, X1V, 1997, p. 483.

17 Sobre la manera que pueden operar los principios formales en la interpre-
tacion constitucional, véase: Portocarrero, Jorge, La ponderacion y la autoridad del
derecho. El rol de los principios formales en la interpretacién constitucional, Madrid,
Marcial Pons, 2016.
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también tienen un mayor peso sobre las directrices, es decir, aque-
llas que apelan a razones finalistas.®

En cuanto a las relaciones de poder, las reglas de fin y, sobre todo,
las directrices no delimitan ex ante la articulacion de los intereses
en conflicto, sino que exigen en cada caso una ponderacién de es-
tos intereses. No determinan los espacios de poder de una vez por
todas y haciendo abstraccidn de los intereses en presencia en cada
caso como sucede en las reglas de acciéon. En cambio, los principios
en sentido estricto imponen restricciones valdricas a la persecucion
de intereses por parte de diversos sujetos sociales mediante la asun-
cion de valores que consideran como razones categdricas frente a
cualquier interés. De ahi que los principios en sentido estricto pre-
valezcan, prima facie, frente a las directrices. No obstante, como ad-
vierten los autores, el que dichos valores se consideren como razones
categoricas no significa que puedan darse conflictos entre principios
en sentido estricto y entre estos y directrices.'’

En cuanto los principios implicitos, constituyen uno de los am-
bitos mas fructiferos para el andlisis ideoldégico o critico del dere-
cho, especialmente a la hora de mostrar o desenmascarar el caracter
contradictorio, y, en particular, en el conjunto de principios de un
determinado sistema juridico.?’ Asi, la mayor parte de los principios
penales constituyen normas adscritas a disposiciones de derecho
constitucional que no sélo han mostrado el caracter contradictorio,
sino también discriminatorio del sistema penal.

Una de las funciones mas importantes de los principios desde la
dimension legitimadora del poder, ademas de las propias funciones
sociales desempefiadas por el derecho, es aquella que incide en las
condiciones de la vida de la sociedad. Efectivamente, los principios
dan mejor cuenta de una realidad del Estado contemporaneo, fun-
damentalmente, en sus dimensiones bienestarista y multicultural,
que ha generado un derecho que no so6lo ostenta las funciones clasi-
cas de represion y garantia, sino también de ingenieria social, pro-

18 Atienza, Manuel, “Constitucién y argumentacion”, Derecho Procesal Constitu-
cional, lus et Veritas, Lima, Ediciones legales, 2011, p. 218.

19 Atienza y Ruiz, op. cit., p. 40.

20" Ibidem, pp. 40-45.
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moviendo la consecucién de ciertos objetivos colectivos. Pero este
incremento del poder del derecho también demanda de una mayor
justificacién a través de la incorporaciéon de derechos fundamenta-
les, muchos de ellos formulados como principios. Por esta razon,
una mayor relevancia de los principios constitucionales requiere
una adecuada y desarrollada dogmatica de los principios y limites
penales que permita afrontar los problemas constitucionales en si-
tuaciones como la violencia de género o machista o las relaciones
del derecho penal con el fendmeno del multiculturalismo.

III. REGLAS Y PRINCIPIOS: REGLAS DERROTABLES
Y PRINCIPIOS ESPECIALMENTE PROTEGIDOS?!

La propuesta de Atienza y Ruiz Manero que, como hemos visto, dife-
rencia entre principios y reglas, requiere criterios de distincién en-
tre estos dos tipos de normas. Tras mas de treinta afios de discusidn,
las opiniones sobre la distincién entre reglas y principios pueden
ser divididas, a grandes rasgos, en dos tesis: una fuerte y otra dé-
bil. La demarcacion fuerte entiende que la distincion no se refiere
al grado de generalidad, sino que mas bien es cualitativa o estruc-
tural, sin perjuicio de que el mayor grado de generalidad constituya
una caracteristica de la mayoria de los principios. Asi, las tesis de
demarcacion fuerte, segin Aarnio, se fundamentan parcialmente en
la ultima nocién wittgensteniana de reglas: las reglas son seguidas
o no lo son, pero siempre pueden ser objeto de todo tipo de excep-
ciones.?

Otra caracteristica estructural radica en el caracter abierto o ce-
rrado de las condiciones de aplicacion. Se afirma que los principios,
al contrario de las reglas, no cuentan con un supuesto de hecho de-

21 Fernandez, José Angel, “Principialismo, garantismo, reglas y derrotabilidad
en el control de constitucionalidad de las leyes penales”, Revista Nuevo Foro Penal,
vol. 11, num. 85, 2015, pp. 64-75.

22 Aarnio, Aulis, “Reglas y principios en el razonamiento juridico”, conferencia
pronunciada en el II Seminario Internacional de Filosofia del Derecho ;Decisiéon
Judicial o Determinacién del Derecho?, 2000, p. 2, disponible en: http://ruc.udc.es/
dspace/bitstream/2183/2070/1/AD-4-35.pdf.
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finido con una serie cerrada de propiedades. Asi, por ejemplo, el
mandato de reserva legal (penal) posee unas condiciones cerradas
de aplicacién, mientras que, en el caso de los principios, sus condi-
ciones de aplicacion estdn indeterminadas o abiertas, al menos, par-
cialmente. Ademas, la dimensién de peso predicable a los principios
o, al menos, de las directrices, hace que estos se encuentren siempre
en una situacién de derrotabilidad. A modo de ejemplo, la preven-
cion especial, entendida como una norma constitucional implicita
en la gran parte de los sistemas constitucionales, no cuenta con un
hecho condicionante que dé lugar a su consecuencia juridica (la re-
socializacion), ni tampoco se puede exigir un cumplimiento pleno,
sino gradual.

La tesis o demarcacion débil afirma, por el contrario, que reglas
y principios guardan entre si una relaciéon de grado y no una estruc-
tural o cualitativa. La diferencia gradual se suele manifestar en el
mayor nivel de abstraccién o de vaguedad de la norma y en el mayor
contenido axiolégico de la mayoria de los principios respecto de las
reglas. También se ha aducido la mayor jerarquia de los principios,
pero esta importancia no depende de su estructura como regla o
como principio, sino del concreto sistema de fuentes.

Garcia Figueroa senala que la distincion estructural entre princi-
pios y reglas puede ponerse en duda por dos razones: a) las reglas
pueden incluir elementos que hagan que las condiciones de aplica-
cion no puedan cerrarse; b) las reglas y principios pueden interac-
tuar entre si, como ocurrié precisamente en el famoso caso Riggs v.
Palmer usado por Dworkin.?* De esta manera, Garcia Figueroa con-
cluye que, en el moderno Estado constitucional, la concepcién tradi-
cional de las reglas ha quedado obsoleta y, por tanto, al igual que los
principios, estas son susceptibles de ponderacion.?

23 Dworkin, Ronald, Los derechos en serio, Ariel, 1984, p. 73. En todo caso, par-
te de la doctrina mantiene que la concepciéon dworkiniana de los derechos como
“triunfos” excluye la ponderacién como forma de interpretacion o test de constitu-
cionalidad. Méller, Kai, “Balancing and the Structure of Constitutional Rights”, Inter-
national Journal of Constitutional Law, nim. 5, 2007, p. 460.

2 Schauer, Frederick, Las reglas en juego, Madrid, Marcial Pons, 2004, pp. 97 y ss.;
Garcia, Alfonso, “La incidencia de la derrotabilidad de los principios iusfundamenta-
les sobre el concepto de Derecho”, Diritto & Cuestione Publiche, nim. 3, 2003, p. 198.
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Ahora bien, esta concepcion plantea un problema crucial en la
dogmatica de los principios y limites penales: la posibilidad de que
un principio excepcione a una regla, a lo que Bayén denomina como
el “caballo de Troya” en las teorias principialistas.?® En otras pala-
bras, la posibilidad de que una regla no tenga cerradas sus condicio-
nes de aplicacion. Efectivamente, si la diferencia entre ambas es sélo
una cuestion de gradualidad, entonces, las reglas pueden entrar en
conflicto con otros principios y prevalecer estos sobre aquellas. Nor-
malmente, la atencion de la doctrina se ha centrado en el conflicto
entre una norma infraconstitucional estructurada como una regla
y un principio o interés constitucional, en el que un caso que, for-
malmente, cumpla con las propiedades o condiciones de aplicacion
establecidas en aquella, pero no se aplica su consecuencia juridica
por afectar de manera grave o intolerable a un valor reconocido en
un principio (conflicto concreto de constitucionalidad).

Pero también puede darse un conflicto entre una regla o un prin-
cipio, ambos reconocidos por la Constitucion. Asi, en el caso del
delito de sodomia chileno del articulo 365 CP?® no se presenta un
caso en que, a partir de la aplicacién de un principio, no se aplique
esta figura penal, sino un conflicto entre una regla (la prohibicién de
discriminacidn por razones personales)?” y una serie de principios
como, por ejemplo, el principio del interés superior del menor.?

%5 Bayon, Juan Carlos, La normatividad del derecho: deber juridico y razén para la
accion,Madrid, Centro de Estudios Constitucionales, 1999, p.362; Ratti, op. cit.,p. 165.

26 “Art. 365. El que accediere carnalmente a un menor de dieciocho afios de su
mismo sexo, sin que medien las circunstancias de los delitos de violacién o estupro,
serd penado con reclusion menor en sus grados minimo a medio”. Véase la Senten-
cia del Tribunal Constitucional, Rol 1683-2010-INA, de 4 de enero de 2011 y el co-
mentario critico de Bascufidn, Antonio, “La prohibicién penal de la homosexualidad
masculina juvenil (comentario a la sentencia del tribunal constitucional de 4 de
enero de 2011, rol n° 1683-2010)", Estudios Publicos, num. 124, 2011, pp. 113-137.

%7 No obstante, la prohibicién de discriminacién por razones personales es con-
siderada por parte de la doctrina y, en especial, la jurisprudencia estadouniden-
se, como un principio especialmente protegido o que, prima facie, ostenta un ma-
yor peso en la ponderacion. Véase en extenso, Winkler, Adam, “Fatal in Theory and
Strict in Fact: An Empirical Analysis of Strict Scrutiny in the Federal Courts”, Public
Law and Legal Theory Research Paper, Series 06-14, 2006, p. 804.

28 Véase en la Sentencia Tribunal Constitucional, Rol niim. 1683-2010, cons. 13
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La derrotabilidad de las normas estructuradas en reglas refleja
dos de las criticas, ambas fundamentadas en criterios morales, que
la teoria del derecho formul¢ al positivismo juridico de mediados del
siglo XX: el argumento de la injusticia manifiesta o intolerable (los
juicios de Nuremberg) y el argumento de los principios. La primera
presenta una eficacia reductora del ordenamiento juridico: nos dice
qué normas no son juridicas, a pesar de ser positivas. En cambio, la
segunda presenta una eficacia expansiva sobre el ordenamiento ju-
ridico: nos dice qué normas (principios) son juridicas, ademas de las
reglas positivas. El argumento de la injusticia suele ser invocado en
casos de extrema gravedad, como guerras y regimenes autoritarios,
es decir, se orienta en garantizar un umbral minimo de correccion.
En cambio, los principios muestran todo su vigor en sociedades de-
mocraticas y se orientan hacia un horizonte de ideales.

Asi, el argumento de derrotabilidad supone que una norma es-
tructurada como una regla puede contener excepciones, no solo res-
pecto de las establecidas por los criterios clasicos de solucién de
conflicto entre reglas (especialidad, jerarquia, etcétera), sino tam-
bién por principios de caracter moral, cuya concrecién sélo puede
llevarse a cabo a través del recurso de la razén practica.? Como ma-
nifiesta Garcia Figueroa, el concepto de principio ha cedido protago-
nismo al argumento de la derrotabilidad en la critica al positivismo.*°

El problema que plantea este razonamiento es que afecta a la pro-
pia esencia de las normas: la capacidad de guiar nuestras conduc-
tas. Ante este problema la respuesta que ha tenido mas repercusiéon
es, precisamente, el denominado constructivismo discursivo desa-
rrollado por Habermas,*' es decir, la ética es algo que construimos

a 15. No obstante, debe aclararse que este fallo s6lo reconoce el principio del inte-
rés superior del menor.

29 (Caracciolo, Ricardo, “Una discusién sobre normas derrotables”, Discusiones,
num. 5, 2005, pp. 87-100.

30" Garcia, Alfonso, “Neoconstitucionalismo y derrotabilidad”, Curso de Verano
Derecho y Conciencia, Universidad Rey Juan Carlos, Aranjuez, julio de 2009, pp. 3
y 4, disponible en: http://studylib.es/doc/7467162/neoconstitucionalismo-y-derro
tabilidad.

31 No obstante, debemos tener presente que Habermas niega la posibilidad de
conceptualizar a ciertos derechos fundamentales como normas derrotables. Haber-
mas, Jiirgen, Facticidad y validez. Sobre el derecho y el Estado democrdtico de dere-
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a través de unos presupuestos comunicativos que sirven para ga-
rantizar la racionalidad del resultado fruto de las deliberaciones en
un Estado democratico. Esto significa que el resultado del procedi-
miento es justo en la medida en que se sigan fielmente las reglas de
procedimiento.??

Por tanto, parece ser que las tnicas reglas no derrotables serian
aquellas que garantizaran una deliberacion democratica, como es
el caso, del mandato de reserva legal.?®* En cambio, el resto de las
reglas (constitucionales) serfan susceptibles de ser derrotadas por
principios. Dentro de estas Ultimas, podemos incluir las denomina-
das categorias sospechosas desarrolladas por la jurisprudencia de la
Corte Suprema estadounidense a través del denominado test de es-
crutinio estricto. Este test de constitucionalidad se ha centrado, prin-
cipalmente, en los casos de discriminacion racial que la propia Corte
Suprema ha venido conociendo desde la independencia de los Esta-
dos Unidos.?* Para que la prohibiciéon de discriminaciéon pueda ser
derrotada, debe demostrarse la extrema importancia o necesidad
de la norma o medida, y la ausencia de una forma menos discrimi-
natoria para conseguir esta finalidad imperiosa. Como podemos
apreciar, estamos ante uno de los test de constitucionalidad menos
deferente hacia el legislador, ya que atribuye la carga de la prueba
de esta finalidad imperiosa al propio legislador. En este sentido, el

cho en términos de teoria del discurso, Madrid, Trotta, 1998, pp. 313 y ss.

32 Garcia, “Neoconstitucionalismo y derrotabilidad”, cit., 2009, p. 15.

33 Esta posicion concuerda con el denominado modelo de control de constitu-
cionalidad puramente procedimental, defendido, entre otros, por Hart. Hart, John,
Democracia y desconfianza. Una teoria del control constitucional, Santa Fe de Bogo-
t4, Siglo del Hombre-Universidad de los Andes, 1997, pp.117, 169 y ss. También,
pero desde una posicién menos deferente con el legislador, las reglas no derrotables
se encuadrarfan dentro del denominado “modelo fuerte de los derechos” (Strong
trump model), que entiende los derechos fundamentales como derechos absolutos
en los que no cabe ningln tipo de ponderacién. Pero, incluso, aquellos que entien-
den que los derechos fundamentales estan estructurados como derechos relativos,
aceptan la posibilidad de que algunos de ellos se encuentren estructurados como
absolutos. Véase una visién critica en: Klatt, Matthias y Meister, Moritz, The Cons-
titutional Structure of Proportionality, Oxford University Press, 2012, pp. 117-22.

3% Chemerinsky, Erwin, Constitutional Law. Principles and Policies, Nueva York,
Wolters Kluwer, 2016, pp. 688-699.
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juicio de escrutinio estricto ha sido visto por parte de la doctrina es-
tadounidense como una especie de compromiso entre los dos gran-
des test de constitucionalidad de las leyes: como una categoria de
prohibiciones (reglas) aplicadas a partir de procesos interpretativos
de caracter subsuntivo o como un balance de intereses sometidos a
la ponderacién.®®

IV. UN SISTEMA (ANALITICO) DE CONTROL DE CONSTITUCIONALIDAD
DE LAS LEYES PENALES ARTICULADO EN PRINCIPIOS, REGLAS
Y CATEGORIAS SOSPECHOSAS

A partir de las consideraciones anteriores, podemos clasificar los
derechos fundamentales desde una perspectiva estructural, como
reglas, principios, directrices y principios especialmente protegidos,
y a las cuales se les aplica un test distinto de constitucionalidad o
proceso interpretativo.

Asi, por ejemplo, el mandato de no discriminacién a minorias se-
xuales que, en el ambito de los principios y limites penales, tiene su
correlato, entre otros, en la prohibicién de un derecho penal de au-
tor, puede conceptualizarse: 1) como una regla constitucional y, por
tanto, el test corresponderia al de subsuncién; 2) como un princi-
pio constitucional que tendria como estandar de constitucionalidad
el clasico juicio de razonabilidad o de proporcionalidad en sentido
amplio, y 3) por ultimo, desde una posicién intermedia, como una
norma que tiene un mayor peso en el proceso interpretativo (test de
escrutinio estricto) y que, por tanto, en casos excepcionales podria
ser derrotada por otro principio o regla.

Como podemos apreciar, la reconstrucciéon de los limites pena-
les en reglas y principios despliega importantes consecuencias en la
dogmatica de control de constitucionalidad: la justificacion del test
o juicio de constitucionalidad aplicable. A partir de esta reconstruc-
cion, proponemos las siguientes lineas generales en el control de
constitucionalidad de las leyes penales.

En primer lugar y, a partir de una aplicacion preferente de las re-
glas respecto de los principios en el sistema de control de constitu-

%5 Winkler, op. cit., p. 804.

~J
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cionalidad, una de las primeras tareas a las que debe abocarse una
dogmatica integrada de los principios penales reside en sefialar las
reglas con relevancia constitucional en materia penal. A mayor abun-
damiento, abogamos por un primer escalén o elemento esencial en
la dogmatica sobre el control de constitucionalidad de las leyes pe-
nales, que comprenderia las reglas constitucionales. Ante la vulnera-
cion de la regla constitucional existen tres posibilidades: 1a primera,
aplicable en la mayoria de los casos, es la declaracién de inconstitu-
cionalidad de la norma infraconstitucional; la segunda, radica en una
interpretacion conforme con la Constituciéon que permita adecuar
estanorma a la regla constitucional, y la tercera y mas excepcional, la
posibilidad de un conflicto constitucional entre una regla, y un prin-
cipio y que el resultado final de la ponderacién consista en la aplica-
cion preferente de este, entendido como un caso de derrotabilidad
de una regla constitucional. En segundo lugar, debera establecerse
si nos encontramos ante un conflicto constitucional entre princi-
pios. Aqui, en primer lugar, debera determinarse si uno de los prin-
cipios ostenta una mayor proteccion o peso en sentido abstracto).*¢
Y, por ultimo, debera aplicarse el test basico de proporcionalidad o
razonabilidad en el caso en que nos encontremos ante principios de
igual jerarquia.

1. ALGUNOS EJEMPLOS DE RECONSTRUCCION DE LOS PRINCIPIOS
Y LIMITES AL 1US PUNIENDI A PARTIR DE LA RECONSTRUCCION
PROPUESTA

Como hemos manifestado al inicio de este estudio, nuestro objetivo
es sentar las bases tedricas y metodoldgicas en la reconstruccion es-

36 Debe tenerse presente que parte de la dogmatica constitucional y de la teoria
del derecho entienden que no existe una jerarquizaciéon de los principios consti-
tucionales a la hora de aplicar el juicio constitucional de proporcionalidad. Alexy,
Robert, Teoria de los derechos fundamentales, 2a. ed., Madrid, Centro de Estudios
Constitucionales, 2008, p. 406; Bernal, Carlos, El principio de proporcionalidad y los
derechos fundamentales, Madrid, Centro de Estudios Constitucionales, 2005, pp. 578
y ss. En cambio, otros autores como Mattias y Meister se muestran a favor de otorgar
un mayor peso en abstracto a ciertos derechos fundamentales a la hora de aplicar el
test de proporcionalidad. Klatt y Meister, op. cit., pp. 29-42

178 Problema. Anuario de Filosofia y Teoria del Derecho
Num. 13, enero-diciembre de 2019, pp. 161-191

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13

BASES PARA UNA RECONSTRUCCION ESTRUCTURAL...

tructural de los principios penales que sirva, no sélo para compren-
der de mejor manera como operan estos en el &mbito del control de
constitucionalidad, sino también, para establecer las razones para la
accion de cada uno de ellos en el razonamiento practico. De esta ma-
neray a partir del contenido dedntico de cada uno de los principios
y limites penales establecido por la propia Constitucion, las leyes,
la jurisprudencia constitucional los tribunales supranacionales en
materia de derechos fundamentales y la dogmatica de los principios
penales, debe determinarse su estructura normativa (reglas, princi-
pios en sentido estricto y directrices) y cdmo interactiian entre si en
caso de conflicto.

A continuacién, se expone de manera provisional la reconstruc-
cion de algunos de los principios y limites penales que, a priori, pre-
sentan mayor interés desde la formulacién propuesta y que, ade-
mas, han sido problematizados por los tribunales constitucionales.

A. El mandato de certeza ;un conflicto abstracto
entre normas constitucionales?

Parte de la doctrina entiende que el mandato de certeza no esta es-
tructurado como una regla, sino como una suerte de principio que se
encuentra en tension con otros derechos o bienes constitucionales.
Asi, pueden concurrir dos tipos de ponderaciones: una intrinseca en-
tre los diferentes bienes y derechos constitucionales, que pretende
proteger el mandato de certeza, y otra externa que da cuenta del con-
flicto entre estos con otros principios o intereses constitucionales.

A partir de la comprension del mandato de determinacién esta-
blecida por el Tribunal Constitucional espafiol, como la necesidad de
que las normas penales sean concretas, precisas, claras e inteligibles,
la doctrina ha fijado sus diversos fines o fundamentos. La claridad e
inteligibilidad de los textos normativos conectan con el fundamento
de la previsibilidad o seguridad subjetiva, entendida esta como la
posibilidad del conocimiento efectivo de la norma penal por parte
de los ciudadanos (cognoscibilidad). La precision se vincula con los
principios de democracia, separacion de poderes y seguridad juri-
dica en sentido estricto, que proporciona la necesaria vinculacion
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de los jueces con el imperio de la ley. Y, por tltimo, la concrecién es
entendida como la suficiente individualizacién de ley penal que per-
mite una aplicacion igualitaria de esta.

Como primera regla interpretativa, el legislador y, en su caso, los
tribunales constitucionales deberian, en la medida de lo posible, que
la descripcidn de la ley penal o la sentencia interpretativa del tribu-
nal constitucional contribuyan, idealmente, a una mayor claridad,
precision y aplicacion igualitaria de esta. Pero en ocasiones esta po-
sibilidad no resulta viable, como ha manifestado Navarro, en el sen-
tido de que la consecucién de una ley sea clara y facil de comprender
para todos los ciudadanos, de manera que estos puedan adecuar su
conducta a futuro; precisa o exacta para lograr la efectiva vinculacion
de los poderes del Estado alaley penal, y, ala vez, concreta para ase-
gurar una aplicacion igualitaria no siempre resulta posible. Asi, por
ejemplo, mas claridad no supone siempre mas precision. Tomando
como ejemplo el delito de hurto, la descripcion de la conducta como
“no hurtaras” o “robaras” resulta mucho mas clara para el ciudadano
lego en derecho que la establecida en los c6digos penales pero que,
sin duda, resulta mucho mas precisa para los operadores juridicos.?”

Por tanto, esta ponderacion interna puede entenderse como un
conflicto entre directrices, en el que subyace un mandato de opti-
mizacion o, por el contrario, como un conflicto entre principios en
sentido estricto, en el que en caso de conflicto prevalecerdan unos
bienes o derechos fundamentales respecto de otros. Asi, a modo de
ejemplo, una parte considerable de la doctrina entiende que las exi-
gencias de precisiéon (seguridad objetiva) y concrecién (aplicacién
igualitaria de la ley) deben primar en caso de conflicto con la de cla-
ridad (seguridad subjetiva).?®

La ponderacidén o conflicto externo consiste en una ponderacién
entre la consecucion de la concrecidn, precision, claridad e inteligi-
bilidad de la norma penal y la preservacion de otros bienes juridi-
cos, cuya proteccidn encuentre alguna raigambre en términos cons-
titucionales que, en la dogmatica de los principios penales, suele

37 Navarro, Irene, El mandato de determinacién y tipicidad penal, Madrid, Coma-
res, 2010, p. 30.

3 Respecto de los conflictos constitucionales en abstracto, véase en extenso,
ibidem, pp. 28-60.
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denominarse como el principio de proteccion efectiva de bienes ju-
ridicos.?? Esta clase de ponderacion parece estar estructurado como
un conflicto entre directrices, ya que se requiere una optimizacion
de ambos.

Lo relevante es que, en ambos tipos de ponderaciones, el mandato
de certeza requiere una ponderacién en abstracto,*’ ya que, desde
una posicion garantista del mandato de certeza, no resulta posible
sortear un problema de certeza con el argumento de que, en el caso
concreto, el sujeto supo o debié conocer el contenido normativo de
la disposicion penal (posicion subjetivista).*!

Por tanto, se requiere establecer unos criterios interpretativos
(reglas de ponderacion en abstracto) que, entre otras funciones, li-
miten la posibilidad de difuminar de facto el mandato de certeza, ya
que no resulta especialmente complicado encontrar un bien juridico
de raigambre constitucional para enervar esta garantia penal. Asi,
por ejemplo, tenemos aquella que establece que, a mayor restric-
cion de libertad generada, tanto en el injusto penal, como en la con-
secuencia juridica, mayor claridad, precision o concrecion debera
exigirse en la descripcion de la norma penal y, por tanto, mayores
son las posibilidades de declararla inconstitucional por infringir el
mandato de certeza.*?

B. El principio de proporcionalidad: los principios penales
como mecanismos de concrecion de los derechos
fundamentales y solucion de conflictos constitucionales

En la actualidad, existe un consenso creciente en aglutinar gran
parte de los principios y limites materiales penales (lesividad y ex-

39 Lopez, Héctor, Decisiones interpretativas en el control de constitucionalidad de
la ley, Valencia, Tirant lo Blanch, 2004, p. 469; Ossandé6n, Maria M., La formulacién
de los tipos penales. Valoracion critica de los instrumentos de técnica legislativa, San-
tiago de Chile, Editorial Juridica de Chile, 2009, pp. 464-471.

0 Véase, en extenso, Martinez, David, Conflictos constitucionales, ponderacion e
indeterminacién normativa, Madrid, Marcial Pons, 2007, pp. 59-114.

*1 Van Weelzel, Alex, La garantia tipicidad en la jurisprudencia del Tribunal Cons-
titucional, Santiago de Chile, Legal Publishing, 2001, pp. 22 y ss.

2 Por todos, Ossandon, op. cit., p. 470.

Problema. Anuario de Filosofia y Teoria del Derecho 181
Nuam. 13, enero-diciembre de 2019, pp. 161-191

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13

JOSE ANGEL FERNANDEZ

clusiva proteccion de bienes juridicos, necesidad, etcétera) bajo el
denominado “principio de proporcionalidad en sentido amplio”. De
esta manera, en la finalidad constitucionalmente legitima, como pre-
supuesto al principio de proporcionalidad, podemos incluir el prin-
cipio de exclusiva proteccién de bienes juridicos-penales, ademas
del resto de prohibiciones absolutas (reglas constitucionales valora-
tivas) en materia penal. Los subprincipios de idoneidad y necesidad
se expresan en el discurso de los principios penales en los principios
de necesidad de la pena, subsidiariedad, ultima ratio, fragmentarie-
dad e intervencion minima. Y, por ultimo, el principio de proporcio-
nalidad en sentido estricto abarcaria tanto, entre otras variables, el
clasico principio de proporcionalidad penal entre la gravedad del
delito y la gravedad de la pena.*

Por tanto, los principios de proteccién exclusiva de bienes juridi-
cos, ultima ratio, fragmentariedad y subsidiariedad no constituyen
normas de conducta primaria (reglas o principios), sino normas se-
cundarias que tienen como finalidad la aplicacidn de las primeras, a
saber, un criterio de interpretacion destinado a concretar las limita-
ciones de cada derecho fundamental y, a la vez, un sistema de crea-
cion o descubrimiento de normas adscritas a disposiciones consti-
tucionales.

C. El principio de culpabilidad ;un caso paradigmdtico
de concrecién de un principio en reglas constitucionales?

En sentido positivo, el principio de culpabilidad constituye la ver-
sion penal de la idea del principio de responsabilidad por los pro-
pios actos. Pero en el ambito del control de constitucionalidad es el
aspecto negativo el que adquiere mayor relevancia, es decir, como
limite al ius puniendi.

El principio de culpabilidad contiene, desde una perspectiva ne-
gativa, una serie de limites que impide imponer una pena con inde-

® Lopera, Gloria, Principio de proporcionalidad y ley penal. Bases para un mode-
lo de control de constitucionalidad de las leyes penales, Madrid, Centro de Estudios
Politicos y Constitucionales, 2006, pp. 387 y ss.

182 Problema. Anuario de Filosofia y Teoria del Derecho
Num. 13, enero-diciembre de 2019, pp. 161-191

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13

BASES PARA UNA RECONSTRUCCION ESTRUCTURAL...

pendencia de los beneficios que pudiera conllevar.** En este sentido,
la doctrina penal ha establecido cuatro sub-principios (responsabili-
dad por el hecho, personalidad de las penas, tipicidad subjetiva y re-
prochabilidad) que, a priori, presentarian la estructura de una regla.
En este sentido, Mir Puig entiende que el principio de culpabilidad
no puede incluirse en el principio o juicio de proporcionalidad. El
sacrificio del principio de culpabilidad sostiene el autor:

Nunca podria considerarse un coste admisible por el hecho de que pu-
diera resultar proporcionado al beneficio de una mayor prevencion... [La
pena] implica un reproche ético-juridico que solo es justo dirigir a quien
es culpable y en la medida de su culpabilidad. Es este reproche en el que
ningun caso puede imponerse al que no lo merece, por muy necesaria y
proporcionada al fin de prevencidon que pueda ser la privacion de dere-
chos que implica la pena.*

Asi, la relacion entre la gravedad del delito y la pena impuesta no
formaria parte del principio de culpabilidad, sino del principio de
proporcionalidad en sentido amplio. Este caso estamos ante una 16-
gica utilitarista de coste/beneficio.*®

D. Los fines de la pena: ;un caso paradigmdtico
de conflicto entre directrices?

La estructura de los mandatos de la prevencion general y especial
se asemeja a una directriz, ya que estamos ante finalidades de cum-
plimiento graduales.*” Un caso paradigmatico, como veremos, lo en-
contramos en la resocializacién como fin de la pena. Aqui no se es-

“ Mir, Santiago, “El principio de proporcionalidad como fundamento consti-
tucional de limites materiales del derecho penal”, en Carbonell, Juan Carlos et al.
(eds.), Constitucion, derechos fundamentales y sistema penal, (semblanzas y estudios
con motivo del setenta aniversario del profesor Tomds Salvador Vives Antén), t. 11,
Madrid, Tirant lo Blanch, 2009, pp. 1369y 1370, 1378-1382.

4 Ibidem, p. 1382.

* Idem.

47 Véase, en este sentido, en extenso una propuesta en Sanchez, Fernando G.,
Una teoria principialista de la pena, Madrid, Marcial Pons, 2016.
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tablece una norma para la accién, sino un determinado estado de
cosas con ciertas caracteristicas: en la medida de lo posible y to-
mando en cuenta otros principios, la regulacidn, interpretacion y
aplicacidn de las penas intentaran resocializar al delincuente en el
mayor grado posible. No obstante, la cuestién mas problematica es
si estos mandatos tienen alguna incidencia en el control de constitu-
cionalidad de las leyes.

Asi, en el caso de la prevencidn general, resulta problematica
una declaracion de inconstitucionalidad por no ser capaz de ejer-
cer una coaccién psicolégica en la ciudadania o reafirmar o estabi-
lizar la “conciencia del derecho”. En cambio, en el caso de la preven-
cion especial y, en concreto, en su dimision positiva o resocializadora
pareciese que tiene, al menos en el derecho comparado (articulo 25.
2 Constitucién Espafiola), una mayor incidencia como parametro de
control de constitucionalidad. No obstante, la doctrina del TC espa-
fiol entiende que el citado precepto “no contiene un derecho funda-
mental, sino un mandato al legislador para orientar la politica penal
y penitenciaria: ya que lo que pretende es que en la dimension peni-
tenciaria de la pena privativa de libertad se siga una orientacion en-
caminada a estos objetivos, sin que estos sean su unica finalidad”.*®
No obstante, debemos recordar que los autores de Las piezas del de-
recho, si bien entienden que la aplicacién y optimizacién de las di-
rectrices corresponde principalmente a las instituciones politicas,
se muestran a favor de una proteccion jurisdiccional, en los casos en
que estos drganos se aparten de manera grave de los fines estableci-
dos por estas, o apliquen medios especialmente desproporcionados
para su consecucion.

E. El principio del interés superior del menor:
Jun mandato de optimizacion reforzado?

Uno de los principios penales de mayor complejidad desde un punto
de vista estructural es, sin duda, el denominado principio del inte-

48 Sentencia Tribunal Constitucional espafol 167/2003, del 29 de septiembre
de 2003, FJ 6.
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rés superior del menor que, junto a otras razones de tipo valorativo,
ha llevado a que cada uno de los interlocutores del sistema penal
juvenil asigne un significado diverso a este principio que, en no po-
cas ocasiones, simplemente ha derivado en una mera “etiqueta” ca-
rente de contenido. Asi, el empleo del término “interés superior del
menor” puede derivar en un mero recurso emotivo-ideoldgico para
justificar cualquier accidn represiva; en nueva versiéon del sistema
tutelar de menores; o en la trampa del “cajon de sastre”, en el que in-
cluyen razonamientos de todo tipo, muchos de ellos contradictorios,
para que sean utilizados en el caso concreto segiin convenga desde
un punto de vista ideoldgico o moral.*’

En las ultimas décadas la tendencia internacional en materia de
derechos humanos se ha caracterizado por enunciar y reconocer la
existencia de derechos fundamentales propios, especificos y exclu-
sivos para determinados grupos o sectores de la sociedad. Asi, por
ejemplo, se ha reconocido la existencia de derechos fundamentales
alas minorias étnicas, las mujeres, y en lo que mas nos interesa, a los
nifios y adolescentes. De esta manera, han surgido nuevas garantias
para asegurar y aumentar la eficacia y alcance de los derechos fun-
damentales de esas personas en particular, como es el caso del prin-
cipio del interés superior del menor.*>° Esta situacién conlleva a una
mayor conflictividad con el conjunto de derechos fundamentales e
intereses o bienes constitucionales.

El principio del interés superior del menor responde a uno de los
problemas fundamentales de la interpretacién que puso ya de mani-
fiesto Kelsen: la posibilidad de atribuir diferentes significados a los
enunciados normativos, y la ausencia de metacriterios juridicos que
establezcan qué criterio debe aplicarse en cada caso (criterios inter-
pretativos de segundo orden de preferencia o exclusién).’! De esta

4 Chan, Gustavo, “El principio de «interés superior»: ;concepto vacio o «cajon
de sastre» del derecho penal juvenil? Precisiones conceptuales y una propuesta so-
bre su incidencia en el juicio de reproche penal juvenil”, Cuadernos de Justicia Juve-
nil, San Salvador, Corte Suprema de Justicia, 2009, pp. 56 y ss.

50 Ibidem, p. 56. Estamos ante un claro ejemplo en el que se otorga un mayor
peso en abstracto a determinados derechos a la hora de aplicar el test de propor-
cionalidad.

51 Kelsen, Hans, “Prefacio. Sobre la interpretacion”, Eunomia, estudio introduc-

Problema. Anuario de Filosofia y Teoria del Derecho 185
Nuam. 13, enero-diciembre de 2019, pp. 161-191

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13

JOSE ANGEL FERNANDEZ

manera, el principio del interés superior del menor no debe iden-
tificarse en el dmbito penal con el derecho a la reinserciéon o con
el principio socio-educativo, ni con ningin otro principio o derecho
fundamental, pues no se agota en estos, sino que se trata mas bien
de un mecanismo para dotarlos de una eficacia particular. En reali-
dad, revela la obligacion del Estado de proteger y tutelar de manera
reforzada sus derechos.>? Estariamos, por tanto, ante un caso de un
principio especialmente protegido, o, mejor dicho, ante una norma
de interpretaciéon que otorga un mayor peso a todos los derechos
fundamentales (principios o directrices) relacionados con el menor
que, en el caso concreto, puedan garantizarlos en mayor medida.
Asi, el principio del interés superior tiene una doble dimensién: en
primer lugar, estamos ante un criterio interpretativo de segundo or-
den de corte garantista, de modo que toda decisiéon que concierna
a los menores de edad debe priorizar la satisfaccion integral de sus
derechos; y, en segundo lugar, también ante una forma de resolucién
de conflictos entre derechos e interés.

Asi, los derechos del menor, desde una perspectiva integral, tienen
prima facie un mayor peso, es decir, ante una suerte mandato de pon-
deracion u optimizacién asimétrico. Esto implica que, en la practica,
el interés superior del nifio sea establecido a partir de la ponderacién
de los derechos en funcion de la situaciéon y del momento, otorgando
prioridad a ciertos elementos sobre otros —como la edad, el sexo,
el grado de madurez, la experiencia, la situacion familiar, la perte-
nencia a un grupo minoritario, la existencia de una discapacidad, el
contexto social y cultural del o los nifios.>?

Otra dificultad en la comprensioén de este principio radica en el
hecho de que este puede operativizarse a través de dos formas de
ponderacion: el clasico principio de proporcionalidad penal y el de-
nominado principio de proporcionalidad en sentido amplio. Sin per-
juicio de que la doctrina ha establecido formas de integracién de es-

torio y trad. de Nufiez Vaquero, num. 1, 2011, pp. 173-184.

52 Ibidem, pp. 58 y 60.

53 Alegre, Silvina et al, “El interés superior del nifio. Interpretaciones y expe-
riencias latinoamericanas”, Sistema de Informacién sobre la Primera Infancia en La-
tinoamérica, nim. 5, 2014, p. 21.
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tas maneras de ponderar,>* la opcién por una de ellas puede generar
un resultado sensiblemente diferente. Pero, incluso, si optamos por
aplicar el principio del interés superior del menor a partir del clasico
principio de proporcionalidad penal, éste no estd ausente de dificul-
tades. Asiy ala hora de ponderar los intereses o bienes en conflicto,
la justicia juvenil es, sin duda, el ambito del derecho penal donde
se plantea con mayor intensidad el conflicto entre las dos grandes
concepciones sobre el principio de proporcionalidad penal, ambas,
a la vez, relacionadas con las diferentes corrientes sobre los fines de
la pena. Por una parte, la concepcién consencuentalista o utilitarista
se centra en las concepciones prevencionistas de la pena, ya sea ge-
neral o especial. En ultimo término, busca, a partir de los diferentes
intereses en conflicto, un beneficio social. Y, por otra parte, las con-
cepciones deontoldgicas de la proporcionalidad buscan una pena ra-
cional en términos de merecimiento de pena. Esta posicidn entiende
que la culpabilidad limitada de los menores infractores justifica una
intervencion penal de menor intensidad, ya sea debido a factores
socio-personales, a los efectos indeseados o latentes del derecho pe-
nal o, simplemente, a la menor capacidad del menor de apreciar los
efectos producidos por la comisién de un delito.>

V. CONCLUSIONES

Como se ha intentado demostrar y explicar en este trabajo, una
reconstruccion de los denominados principios y limites penales a
partir de una compresiéon principialista de la Constitucidn resulta
especialmente provechosa para entender, desde una perspectiva es-
tructural, cobmo operan los principios penales en el razonamiento
juridico y, en especial, en el constitucional.

Por otra parte, una reconstruccién de los principios penales en
reglas, principios y directrices desde una perspectiva estructu-
ral constituye el punto de partida a la hora de determinar, por una

% Lopera, op. cit., pp. 497-553.
5 Von Hirsch, Andrew, “Proportionate Sentences for Juveniles. How Different
than for Adults?”, Punishment & Society, vol. 3, num. 2, 2001, p. 221.
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parte, como operan cada uno de los denominados principios penales
como razones para la accidn, y, por otra, como se manifiestan las re-
laciones de poder en el razonamiento juridico.

Esta reconstruccién permite aplicar de una manera mas correcta
los diferentes test o juicios de constitucionalidad que tienen como
referencia las dos principales formas de interpretacion: la subsun-
cion destinada para la aplicacion de reglas y la ponderacién reser-
vada para los conflictos entre principios y entre principios y reglas.

Hemos afiadido a la propuesta de Atienza y Ruiz Manero otra ca-
tegoria conceptual: las denominadas categorias sospechosas. Quiza,
desde un punto estructural, no estemos ante una nueva norma regu-
lativa de mandato y, simplemente, estemos ante una forma de resol-
ver un conflicto entre principios y/o reglas, pero consideramos que
resulta relevante visibilizarlas ya que, como hemos visto, tienen una
especial relevancia en el derecho penal.
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“SCIENTIFIC INFERENCE” VS. “LEGAL REASONING”?
—NOT SO FAST!"

¢“INFERENCIA CIENTIFICA” VS. “RAZONAMIENTO JURIDICO”?
—iNO TAN RAPIDO!

Susan HaAck™

Abstract:

To understand why the interactions of science with the legal system can be so
problematic, it’s not enough to gesture vaguely towards a supposed contrast
between scientific and legal “modes of thinking”; we need to look, instead, to
the consequences of the different purposes of science and the law, the differ-
ent constraints under which they pursue those purposes, and the different
cultures of the two enterprises. From this perspective we can see why the law
sometimes asks more of science than science can give, and sometimes gets
less from science than science could give; and also why a simple dichotomy
of “scientific inference” vs. “legal reasoning” is more misleading than helpful.
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Para entender por qué la interaccidn de la ciencia y el derecho puede ser tan
problematica, no basta con apuntar vagamente hacia un supuesto contraste
entre los “modos de pensamiento” cientifico y juridico. Es necesario consi-
derar, en cambio, las consecuencias de los distintos objetivos que tanto la
ciencia como el derecho persiguen, asi como las limitaciones bajo las cuales
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dichos objetivos son perseguidos, y las diferentes culturas que involucran a
ambas empresas. Desde esa perspectiva, es posible observar no sélo por qué
el derecho en algunas ocasiones pide mas de lo que la ciencia puede dar en
tanto que en otras recibe menos de lo que la ciencia podria dar, sino también
por qué la simple dicotomia “inferencia cientifica” vs. “razonamiento juridi-
co” es en realidad mas engafiosa que util.

Palabras clave:

Ciencia, derecho, inferencia cientifica, razonamiento juridico.

I should like to know [said Mr Chichely] how a coroner
is to judge of evidence if he has not had a legal train-
ing?” “In my opinion,” said Lydgate, “legal training only
makes a man more incompetent in questions that re-
quire knowledge of another kind.. No man can judge
what is good evidence on any particular subject unless
he knows that subject well. People talk about evidence
as if it could be weighed in scales by a blind Justice. [But
a] lawyer is no better than an old woman at a post-mor-
tem examination... You might as well say that scanning
verse will teach you to scan the potato crops.!

! George Eliot, Middlemarch (first published 1871-72, Signet Classics 1964)
155. Mr Chichely, the town attorney, and Dr Lydgate, the town doctor, are discuss-
ing who should be appointed as the new town coroner.
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"SCIENTIFIC INFERENCE" VS. "LEGAL REASONING"?...

Mulling over the invitation? to write 6,000 or so words on “different
legal and scientific modes of thinking,” I felt like a panicked exami-
nation candidate who's just realized that the question he has twenty
minutes to answer would take at least a Ph.D. dissertation to handle
adequately. There are so many issues entangled here that I hardly
knew which loose end to tug first.

Eventually, I decided to begin with two simple observations: that
the work of a scientist is very different from the work of an attorney
or a judge; and that, when scientists give expert testimony or advise
a court, a regulative body, etc., communication can be difficult and
very imperfect. Lawyers, judges, and juries don’t always understand
scientific evidence very well; and scientists don’t always convey
clearly to lawyers, judges, and jurors what’s solidly-established and
uncontroversial, what’s very likely true but still contested by a few,
what’s still conjectural, and what’s as yet beyond the reach even of
plausible scientific conjecture. In consequence, the law sometimes
asks more of science than science can give, and sometimes gets less
from science than the best that science could give.

[s this simply because the kind of person who becomes an at-
torney or a judge will likely have a very different temperament
and very different talents from the kind of person who becomes
an astrophysicist or an anthropologist, and will certainly have had
very different education and training? No: while true enough, this
is hardly explanation enough. We need to understand why the two
enterprises require such different temperaments and talents and
such different kinds of specialized apprenticeship. Well, might those
supposed “different legal and scientific modes of thinking” provide
an explanation? No; this still doesn’t go deep enough. True, no one
would mistake a scientific article for a legal brief or a judicial ruling;
but there’s a deeper reason for this difference: the different goals of
science and the law.

The aspiration of science, I take it, is to find out how the world
is; the aspiration of a legal system, to decide what to do, in these

2 An invitation, sent by Professor Richard Lempert on behalf of the Academy,
to participate in an American Academy of Arts and Sciences meeting on law and
science.

[0)]

Problema. Anuario de Filosofia y Teoria del Derecho 1
Nuam. 13, enero-diciembre de 2019, pp. 193-213

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13

SUSAN HAACK

or those circumstances, to make our human world, in some mea-
sure, more just and more livable. If we want to understand why the
law experiences such difficulties in handling scientific evidence, we
need to go beyond those supposed “different modes of thinking” to
consider these very different purposes, the very different constraints
under which scientists and legal players pursue those purposes, and
the very different cultures of the two enterprises.

The core business of the sciences is inquiry, investigation, finding
explanations of natural, or in the case of the social sciences, social
phenomena, events, etc. To be sure, scientists do many other things
as well, and sometimes instead: attend seminars on “grant-writing,”
apply for grants, read others’ grant applications, design apparatus,
computer programs, etc., write up their results, referee others’ pa-
pers, make slides and posters to present at conferences, and per-
haps apply for patents, attend to their start-up companies, and so
on. And, to be sure, if a scientist feels passionately about some issue,
he may find himself morphing into an advocate for action to combat
global warming, to get Intelligent Design Theory out of the public-
school classroom, or to bring clean water to the tribe he is studying;
or, if he discovers a taste for this kind of thing, may find himself be-
coming a professional expert witness, biotech executive, scientific
administrator, dean, provost, or university president.

Still, the essential business of science, as of history, detective
work, investigative journalism, legal scholarship, etc., is inquiry: i.e.,
an effort to find answers to some question or questions. And what
this requires is that you identify a phenomenon in need of explana-
tion, come up with a potentially explanatory conjecture, figure out
the consequences of the conjecture, look at the evidence you have
and any further evidence you can find a way to lay hands on, and as-
sess where all this evidence points and what conclusions might be
drawn, with what degree of confidence.

It's often assumed that there’s a distinctively scientific way of in-
quiring, the “scientific method,” and that it's this method that ex-
plains the remarkable successes of the sciences. In Daubert,?® Jus-
tice Blackmun took this for granted; by now it is even enshrined in

3 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 592 (1993).
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Black’s Law Dictionary.* Scientists themselves, put on the spot to say
something about how they do what they do, often gesture at some
half-understood philosophical conception of this supposed method®
—often, unfortunately,® like Justice Blackmun’s conception, some-
thing vaguely Popperian in tenor. But there is no method used by
all scientists and only by scientists. On the one hand, there are the
familiar, inescapable kinds of inference involved in all serious em-
pirical inquiry. But these are not used only by scientists. On the other
hand, there are the myriad specialized tools, techniques, and pro-
cedures devised by generation after generation of scientists to get
more evidence of the kind they need and a subtler sense of where
it points: instruments of observation, mathematical and statistical
techniques, experimental, epidemiological, and other protocols, etc.,
and the internal social arrangements that have grown up in scien-
tific communities to enable the sharing of results, encourage creativ-
ity, discourage dishonesty, and so on. But these scientific “helps”” to
inquiry, which are constantly evolving and often local to a specific
field, are not used by all scientists.

This is not to deny that scientists make inferences —of course
they do: about what might explain a puzzling event or phenome-

* The account of “scientific method” now found in Black’s Law Dictionary (10th
edn, Thomson Reuters 2014) 1547, cobbles together a quotation from Daubert and
a quotation from the NRC/NAS report, Strengthening Forensic Science in the United
States (National Academies Press 2009).

5 See, e.g., Peter Bock, Getting It Right: R&D Methods for Science and Engineering
(Harcourt Brace 2001) 168; Stephen S. Carey, A Beginner’s Guide to Scientific Meth-
od (4th edn, Wadsworth 2011) 305ff. Hugh G. Grauch, Scientific Method in Practice
(Cambridge University Press 2003) acknowledges the simple-mindedness of the
kind of thing typically found in beginning college texts, but is himself quite naive
about the supposedly “incisive thinking and penetrating analysis” of Popper and
Kuhn (11).

¢ “Unfortunately” because, ironically enough, Popper’s philosophy of science is
really just a thinly-disguised skepticism. Susan Haack, ‘Just Say “No” to Logical Neg-
ativism’ (2011) in Haack, Putting Philosophy to Work: Inquiry and Its Place in Culture
(first published 2008, expanded edn, Prometheus Books 2013) 179-94 (text) and
298-305 (notes).

7 The word is Francis Bacon’s. Francis Bacon, Works, vol 1V, 42 (The New Orga-
non [1620] Aphorism II).
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non, about what the consequences would be if this or that conjec-
ture were true, about the degree to which a conjecture is warranted
by the evidence. But such inferences aren’t unique to the sciences
—everyone trying to answer an empirical question makes them;
and doing science isn’t simply a matter of inference. For one thing, it
requires not only reasoning, but also appropriate connections with
the world; ultimately, all scientific theories rest on experience, the
evidence of the senses. For another, science can’t confine itself to
a language fixed in advance, but will require the development of
new vocabulary or the adaptation of older vocabulary in a special-
ized language more closely approximating newly-identified kinds of
stuff, thing, event, etc. —as witness, for example, the hundred-year
history of the development of the concept of DNA.2 That’s why, as Dr
Lydgate realized a long time ago, scientific work requires a grasp of
content, not just of form.

Perhaps all this sounds radical; and from the perspective of twen-
tieth-century proponents of inductivist, deductivist, probabilistic,
Bayesian, game-theoretical, etc., models of the Scientific Method, it
is radical. But it would have been entirely familiar to Thomas Hux-
ley, according to whom the “man of science... simply uses with scru-
pulous exactness, the method which we all, habitually and at every
minute, use carelessly”;’ to Albert Einstein, who once observed that
“the whole of science is nothing more than a refinement of common
sense”;'% to Percy Bridgman, who commented that the supposed
scientific method is “something talked about by people... on the
outside,”' when the crucial thing is that a scientist “do his utmost

8 More detailed history can be found in Susan Haack, Defending Science-Within
Reason: Between Scientism and Cynicism (Prometheus Books 2003) 77-78 and 224-
27; and ‘The Growth of Meaning and the Limits of Formalism, in Science and Law’
(2009) XXIX(1) Andlisis Filosdfico 5.

® Thomas H. Huxley, On the Educational Value of the Natural History Sciences
(John van Voorst 1854), 13.

10 Albert Einstein, ‘Physics and Reality’ in Ideas and Opinions of Albert Einstein
(Crown Publishers 1954) 290.

11 Percy Bridgman, ‘On Scientific Method’ (1949) in Bridgman, Reflections of a
Physicist (Philosophical Library 1955) 81.

198 Problema. Anuario de Filosofia y Teoria del Derecho
Num. 13, enero-diciembre de 2019, pp. 193-213

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13

"SCIENTIFIC INFERENCE" VS. "LEGAL REASONING"?...

with his mind, no holds barred”;'? to James B. Conant, who wrote
that “what the scientist does is simply to carry over, into another
frame of reference, habits that go back to the caveman”;® or to Gus-
tav Bergmann, who described science as the “long arm” of common
sense.!*

I'm tempted to say, with Paul Feyerabend, that in science, “the only
principle that does not inhibit progress is: anything goes”.'® This is
not, however, to suggest, as he did, that there’s nothing more to sci-
ence than power, politics, rhetoric, and negotiation; but only to rec-
ognize the creative, open-ended, improvisational character of scien-
tific work. And neither is it to suggest, as he did, that science isn’t
a rational enterprise; but only to acknowledge that the reason the
sciences have been able to make their remarkable discoveries isn't
that they have a unique method of inquiry, but that they have ampli-
fied and refined the familiar procedures of the most ordinary every-
day inquiry with tools and techniques that enable them to get more,
more exact, and more reliable evidence, and better assess where it
points. As the saying goes, nothing succeeds like success: each step
forward enables scientists to correct past missteps, and perhaps to
glimpse new ways to go about tackling the next problem.

If this is right, there is no peculiarly scientific method a scientist
is obliged to employ. And neither, obviously, is there anything in the
sciences analogous to legal rules about burdens and standards of
proof or the admissibility of evidence.'® There are, however, other
kinds of constraint on scientific work. The most important, internal

12 Percy Bridgman, ‘New Vistas for Intelligence’ (1947) in Bridgman, Reflections
of a Physicist (ibid.) 553, 554.

13 James B. Conant, Modern Science and Modern Man (Columbia University:
Bampton Lectures in America #5 1952) 22 <https://archive.org/details/modern-
scienceand030457mbp> accessed 28 August 2018.

14 Gustav Bergmann, Philosophy of Science (University of Wisconsin Press 1957)
222.

5 Paul K. Feyerabend, Against Method (first published 1975, Verso 1978) 23.

16 To be sure, there are sometimes conventions about evidence adopted in spe-
cific scientific fields (such as standards of statistical significance); but these are
hardly comparable to legal rules specifying that this or that kind of evidence may
not be heard by the trier of fact or, if heard, must be disregarded.
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to the enterprise, is that —like a historian or a legal scholar or any
other empirical inquirer— a scientist has an obligation to respect
the evidence, the facts. But there are also external constraints, such
as rules about the ethical treatment of human or animal subjects;
and professional constraints, such as the need to find funding for
your work, the risk that you won’t be able to publish anywhere re-
spectable if your work is too far from mainstream ideas, or the fear
that you will be written off as a crank if your ideas are too radically
at odds with what is taken to be already well-established.

Again, scientific inquiry isn’t bound by anything like the statutes
of limitations or rules limiting the introduction of new evidence
to which legal proceedings are subject; it takes the time it takes.
Depending on the difficulty of the problem in the existing state of
knowledge, the availability of resources, the abilities, backgrounds,
and motivation of the people involved, and how hospitable the en-
vironment in which the research is conducted happens to be, prog-
ress may be painfully slow or exhilaratingly fast, steady or uneven.
There are, however, external time constraints, such as the need to
report results in a timely way to whatever body funds your work, or
to produce something publishable this year to get tenure, a raise, or
a promotion; not to mention the need to publish quickly to ensure
that it’s you, and not your rival, who gets credit for a discovery.

In any scientific community, probably, some will be more ready to
try a new conjecture when the existing hypothesis most of their col-
leagues are content to work with encounters difficulties, and others
will be more disposed to keep trying to adapt the old idea. Still, con-
sensus will gradually form. Ideally, we would find agreement among
scientists in a field when, and only when, the evidence is sufficient
to indicate that it's probably safe to rely on this conjecture, but likely
to be a waste of time pursuing work on that rival idea. But there’s
absolutely no guarantee that consensus on a scientific question will
always faithfully track the state of the evidence. The work is hard;
and scientists are only human. Sometimes they cut corners; some-
times they deceive themselves into thinking that the evidence points
more decisively to a commercially-desired or politically convenient
conclusion, or to the conclusion they have long defended, than it re-
ally does; and they are almost always subject to pressures both from
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the larger world and from within their profession. There’s a consid-
erable gap between science as it would ideally be conducted, and
science as it actually is conducted in the real world.

Ideally, again, given their core task, the culture of the sciences
would accord with the values Robert Merton described long ago,"’
with respect for evidence and willingness to share results taking
center-stage. But scientists don’t work in a vacuum; they are part
of, and depend on, a larger society. In practice, the core values of
science can be eroded by the competing priorities —political, com-
mercial, legal, and institutional— of the bodies that support scien-
tific work. Governments, pharmaceutical companies, etc., that fund
scientific research almost always have other concerns besides dis-
covering the truth, and sometimes have an interest in playing down,
disguising, or suppressing unpalatable facts.’® And recent changes
in the management of universities have created a raft of perverse
incentives —especially, the insistent demands that everybody be
“productive” all the time— which encourage haste and careless-
ness, and damage the scientific ethos. The result? —an explosion
of journals, a torrent of publications, salami publishing, misleading
multiple attributions of authorship, an increasingly overburdened
and corrupt peer-review system, and an enormously time— and en-
ergy-consuming preoccupation with “writing grants,” and the vast
bureaucracy that accompanies it.

Over time, the physical and intellectual helps to scientific inquiry
—the instruments, techniques of measurement and calculation,
etc.— have grown steadily more sophisticated, more discriminating,
more powerful. But the social helps, the institutional arrangements
to encourage creativity, honesty, evidence-sharing, and the like, have
not. Instead, as science has grown larger, more expensive, potentially
more profitable, and politically more consequential, as scientific
publishing has become big business, and as university administra-

17 Robert K. Merton, ‘Science and Democratic Social Structure’ in Merton, Social
Theory and Social Structure (Free Press 1946) 307-16.

8 See, e.g., Susan Haack, ‘Scientific Secrecy and “Spin”: The Sad, Sleazy Saga of
the Trials of Remune’ (2006) in Haack, Putting Philosophy to Work (n 6) 141-52
(text) and 289-93 (notes).
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tors have come increasingly to rely on badly flawed surrogate mea-
sures of the quality of the work produced, such social helps as the
pre-publication peer-review system?! are under severe strain. The
titles of recent articles —“Who's Afraid of Peer Review?”?° “The Cor-
ruption of Peer Review is Harming Scientific Credibility,’?! “Peer Re-
view Fraud,”?? “Scientific Regress”?*— hint at a disturbing truth: the
integrity of the scientific enterprise is presently under real threat.?*

[t is sometimes said that the purpose of a trial, like the purpose
of scientific work or historical research, is to discover the truth.z
But a common-law trial?® isn’t remotely like a scientific experiment
or a historical investigation; indeed, no one involved in such a trial
is trying to discover who committed the crime, who or what caused
the injury, etc. When judges, attorneys, or jurors try to figure out
the truth of factual questions, no doubt they go about it in much

19 See Susan Haack, ‘Peer Review and Publication: Lessons for Lawyers’ (2007)
in Haack, Evidence Matters: Science, Proof, and Truth in the Law (Cambridge Univer-
sity Press 2014) 156-79.

20 John Bohannon, ‘Who’s Afraid of Peer Review?' (2013) 342(6154) Science
<http://science.sciencemag.org/content/342/6154/60.full> accessed 28 August
2018.

21 Hank Campbell, “The Corruption of Peer Review is Harming Scientific Cred-
ibility’, Wall Street Journal, (New York 14 July 2014) A15.

22 Charlotte Haug, ‘Peer Review Fraud-Hacking the Scientific Publication Pro-
cess’ (2015) 373(25) New England Journal of Medicine 2393-95.

2 William Wilson, ‘Scientific Regress’ (May 2016) First Things 37-42.

24 T have drawn in this section on my Defending Science—Within Reason (n 8);
‘The Integrity of Science: What it Means, Why it Matters’ (2006) in Putting Philoso-
phy to Work (n 6) 121-40 (text) and 283-88 (notes); and Scientism and its Discon-
tents (Rounded Globe 2017) <https://roundedglobe.com/books/1b42f98a-13b1-
4784-9054-f243cd49b809/Scientism%20and%20its%20Discontents/> accessed
28 August 2018.

% Janet Reno, ‘Message from the Attorney General’ in Edward Connors, Thomas
Lundgren, Neal Miller and Tom McEwen (eds), Convicted by Juries, Exonerated by Sci-
ence (National Institute of Justice [NI]J] Research Report 1996) iii-iv, iii.

26 [ will speak here only of common-law trials, and mostly of U.S. legal proce-
dures. Elsewhere, however, | have written briefly about civil-law evidentiary pro-
cedures. Susan Haack, ‘La justicia, la verdad y la prueba: No tan simples, después
de todo, in Jordi Ferrer Beltran and Carmen Vazquez (eds), Debatiendo con Taruffo
(Marcial Pons 2016) 311-36 (English version available from the author).
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the same way as the rest of us; but this isn’t what they’re doing at
trial. The task of the attorneys is to make the best case they can for
their side; which may require them to turn the peculiar constraints
imposed by our evidence law to their side’s advantage. The task of
the judge presiding over a trial is to ensure that the legal rules are
followed and the law appropriately applied; which may require him
to exclude relevant, but inadmissible, evidence. And the task of the
jury (or of judges acting as triers of fact in a bench trial)? is to de-
termine whether the party with the burden of proof has presented
admissible evidence sufficient to establish guilt, liability, etc., to the
degree required by the standard of proof; which may oblige them to
ignore relevant evidence that has been ruled inadmissible.

[ would say, rather, that the purpose of a trial is to arrive at a de-
termination of guilt, responsibility, punishment, liability, or what-
ever, in a legally-correct way. This, however, is not to suggest that
factual truth is just irrelevant to our legal process. For the hope is
that arriving at conclusions in a legally-correct way will mean that,
by and large and on the whole and in the long run, justice is served;
and part of what this means is that, if all those involved do their
jobs adequately, often enough the truth about what actually hap-
pened will come out. Insofar as there is an epistemological rationale
for our adversarial legal system, it would be this: provided that at-
torneys are effective in seeking out evidence favorable to their side,
discovering the weaknesses of evidence favoring the other side, and
exposing those weaknesses in cross-examination, that judges rule
correctly on the (in)admissibility of evidence, and that juries under-
stand their duty and perform it adequately, this admittedly-oblique
procedure is a tolerably-efficient way —given the inevitable limita-
tions of time and resources— of arriving, often enough, at factually-
correct verdicts.?®

27 When, in what follows, I speak of the distinctive kind of reasoning used by
judges, of course I refer to the role of a judge presiding over a case, not the role of a
judge serving as trier of fact (or, in a common, but potentially misleading, phrase, as
“finder of fact”) in a bench trial.

28 As I suggested in ‘Epistemology Legalized: Or, Truth, Justice, and the Ameri-
can Way’ (2004), in Haack, Evidence Matters (n 19) 27-46.
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There is a distinctive kind of reasoning used by attorneys and
judges —the process we describe by the phrase “analogize and dis-
tinguish”. But this isn’t a distinctively legal way of discovering truths
about the world, but something quite different. Like all truths about
human societies, truths about what the law is in some place at some
time are made true by things people do; but unlike a legal scholar,
whose task is to discover such truths, a judge interpreting statutes
and precedents may be contributing to making something legally
true. Sometimes the application of a legal provision to a specific case
is a matter of deduction from a statute or a rule, or from a statute or
a rule plus legal principles of statutory interpretation;** and when
it is, what’s involved is, simply, deduction, not some peculiarly le-
gal kind of reasoning. But where this doesn’t suffice, a judge may
argue that relevant similarities between this case and these other
previous cases and relevant differences between this case and those
other previous cases mean that that the legally-most-reasonable
upshot is this rather than that; and the attorneys for each side will
try to persuade the judge that this case is analogous to these previ-
ous cases where the upshot was the one their side seeks, but dis-
tinguishable from those other previous cases going the other way.
In short, the peculiarly legal reasoning in which judges engage is
aimed at determining how to interpret and extrapolate a law or a rule
in the light of the precedents; while the peculiarly legal reasoning in
which the parties to a case engage is aimed at persuading the judge
to stress these precedents, these analogies, these distinctions, rather
than those.

Perhaps this too sounds radical; and from the perspective of
those who suppose that judges and attorneys are finding out the
real meaning of the law or statute concerned it is radical. But it
would have been entirely familiar to Oliver Wendell Holmes, who
wrote that the appearance that a judge is deducing the legally-cor-

2 “American statutory interpretation is not a simple exercise,” but involves
attention both to text and to context: William N. Eskridge, Jr., Interpreting Law: A
Primer on How to Read Statutes and the Constitution (Foundation Press 2016) 26-
27.Along appendix (407-45) lists the Supreme Court’s observations on the canons
of statutory interpretation from 1986-2016.
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rect result is often just the “evening dress” the proposed interpre-
tation puts on “to appear respectable”;3° or to Benjamin Cardozo,
who wrote of the “creative element” in a judge’s work, the frequent
forks in the road, and the incompleteness of the signposts.*! You only
have to look at some of those tangled plurality rulings from the Su-
preme Court —Allegheny v. ACLU,*? say, or Williams v. Illinois**— to
realize how implausible it is to suppose that, when judges disagree
about the interpretation of some legal provision, at least one of them
must have made a logical mistake and got the wrong answer. Rather,
they disagree about how to apply a law in the circumstances of this
case because they give different weights to various historical, legal,
moral, political, economic, etc., considerations.

Granted, scientists often argue analogically,** and even, some-
times, go through a process that might be described in terms of anal-
ogizing and distinguishing. Molecular biologists working in the wake
of Marshall Nirenberg and Johan Mattaei’s successful solution of the
first “word” of the code by which RNA builds proteins,* for example,
were presumably thinking that their word would be like Nirenberg
and Mattaei’s in certain respects, but unlike it in others. True, too,
legal reasoning by analogy?® involves spotting a pattern common to

30 Oliver Wendell Holmes, ‘Book Notices’ (1880) 14 American Law Review 233,
234 (reviewing William Anson, Principles of the English Law of Contracts [Claren-
don Press 1879] and Christopher Columbus Langdell, Selection of Cases on the Law
of Contracts [2nd edn, Little, Brown, & Co. 1879]). See also Susan Haack, ‘On Logic
in the Law: “Something, but Not All’ (2007) 20(1) Ratio Juris 1-31.

31 Benjamin N. Cardozo, The Growth of the Law (Greenwood Publishers 1924) 57.
2 Cnty. of Allegheny v. ACLU, 492 U.S. 573 (1989).

33 Williams v. Illinois, 567 U.S. 50 (2012).

3% (C S. Peirce provided a plausible analysis of such arguments as mixed infer-
ences, i.e., inferences involving abduction, deduction, and induction. Charles Sand-
ers Peirce, Collected Papers (Charles Hartshorne, Paul Weiss and [vols. 7 and 8] Ar-
thur Burks [eds], Harvard University Press 1931-58) 2.733 (1883) (references are
by volume and paragraph number).

%5 What Nirenberg and Mattaei discovered was that “[o]ne or more uridylic acid
residues appear to be the code for phenylalanine.” The story is told by Horace Free-
land Judson in The Eighth Day of Creation (Simon and Schuster 1979) 480 ff. (the
quotation is from p. 481).

36 See Scott Brewer, ‘Exemplary Reasoning: Semantics, Pragmatics, and the Ra-
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a class of previous cases and the case at hand; which is in some re-
spects quite similar to the first, abductive step of a scientific argu-
ment by analogy, which involves spotting a pattern common to these
and those natural or social things, phenomena, or events. But there’s
a crucial difference: the upshot of a scientific analogy is a factual
conjecture, a potential explanation that then needs to be checked
against what is taken to be already known, explored for explanatory
power, and tested (directly or indirectly) against the world; the up-
shot of a legal analogy, by contrast, is an interpretation or applica-
tion of a rule or a law —which may be better or may be worse, and
may become established in the legal system or may not, but which
just isn’t susceptible to this kind of testing against the facts.

Unlike the work of scientists, the work of attorneys and judges is
formally constrained in many ways: by rules of procedure, timeli-
ness, etc., and by the rules about burdens and standards of proof,
admissibility, and discovery to which the legal scrutiny of evidence
must conform. Moreover, in the law promptness and finality are,
rightly, valued: we want legal decisions to be reached without inter-
minable delay, and (normally) to stand once the appeals process has
been exhausted. In this, the law is very different from the sciences:
while scientists would no doubt prefer that they find the answers
to the questions they're struggling with sooner rather than later,
the idea that they might simply decide to accept whatever answer
looks best now, regardless of how inadequate present evidence may
be, is just bizarre; and while, again, they would no doubt prefer that
the currently-accepted theory stand firm, the idea that they might
simply decree that it will stand firm no matter what new evidence
comes in is no less so.

To be sure, the sciences aren’t wholly open and improvisational,
and our legal system isn’t wholly rigid and formalized. The sciences
have their rigidities: protocols for going about this kind of experi-
ment or that kind of study, the routinized “write-by-numbers” style

tional Force of Legal Argument by Analogy’ (1996) 108 Harvard Law Review 923-
1028; and, for a detailed comparison of Peirce’s analysis of analogical arguments in
science with Brewer’s analysis of legal analogizing, Susan Haack, ‘On Logic in the
Law’ (n 30) 22-23.
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of almost all scientific articles today, and so on. And our legal sys-
tem is constantly adapting to changing circumstances: developing,
for example, a raft of ways of handling mass tort claims,?” diversion
programs in sentencing,*® a whole body of internet law,* alterna-
tive forms of dispute resolution,*® and so forth. And it also gradually
adapts to scientific developments —as, for example, in response to
new DNA identification techniques and databases, some jurisdic-
tions issued “John Doe” warrants or tolled the statute of limitations
on certain crimes.”

Still, the culture of our legal system is very different from the
culture of the sciences: strongly adversarial, focused on advocacy
rather than on inquiry; shaped by a thicket of rules and formalities;
and encouraging, and in some circumstances even mandating, the
sequestering of information. True, there’s sometimes competition in
the sciences (between rival individuals, or rival teams); but this isn’t,
as in our legal system, built-in, structurally-required. True, there’s
sometimes advocacy in the sciences (for one approach to a prob-
lem, or one proposed explanation, over another); but this isn’t, as in
the law, built-in, structurally-required —indeed, it is something to
be regretted. And true, again, results in the sciences are sometimes
withheld (to prevent a rival’s beating you to a discovery, to disguise
a weakness in your approach, etc.); but this isn’t, as with the law’s

37 See, e.g,, Judith Resnik, ‘From “Cases” to “Litigation” (1991) 54 Law & Con-
temporary Problems 6-68.

% See, e.g.,, William R. Kelley, Criminal Justice at the Crossroads: Transforming
Crime and Punishment (Columbia University Press 2015), chapter 5.

39 See, e.g., lan C. Ballon, E-Commerce & Internet Law: Treatise with Forms (2nd
edn, Thomson Reuters 2015).

“0 See, e.g., Deborah R. Hensler, ‘Our Courts, Ourselves: How the Alternative Dis-
pute Resolution Movement is Reshaping our Legal System’ (2003) 25 Penn State
Law Review 65-97.

“1 ‘Tossing out the Clock: Some States are Repealing Some Statutes of Limita-
tions’ National Law Journal (June 23, 2003). Regrettably—since “recovered memo-
ry” testimony is, to say the least, far from reliable—some jurisdictions also repealed
statutes of limitations in response to claims of supposedly recovered memories of
long-ago crimes. See, e.g., Martin Gardner, ‘The False Memory Syndrome’ (1993) 17
Skeptical Inquirer 370-75.
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protection of proprietary information, something required —but,
again, something to be regretted.

Of course, just as there’s a considerable gap between science as it
would ideally be conducted and science as it actually is conducted,
there’s also a considerable gap between our legal system as theoreti-
cally conceived and justified, and our legal system as it actually func-
tions in practice. After all, like scientists and the rest of us, lawyers,
judges, and jurors are only human: not every cross-examination is
equally well-informed and searching,*? not every judicial interpreta-
tion of the law is equally reasonable, not every verdict based strictly
or appropriately on the evidence presented. Moreover, our legal sys-
tem is seriously overburdened; and as fewer and fewer cases go to
trial and more and more go to arbitration or are concluded with a
plea bargain or a settlement, the assumptions on which the epis-
temological rationale for adversarialism depends become less and
less realistic.

Scientific inquiry, I have argued, is continuous with everyday em-
pirical inquiry, but enormously refined and amplified by specialized
tools and techniques. So one reason it’s hard for those outside the
relevant field fully to understand scientific evidence is, simply, that
they are unfamiliar with those tools and techniques and with the
technical vocabulary that grows up in every serious scientific spe-
cialty —vocabulary that can be at best superficially understood by
someone who lacks real knowledge of the subject-matter. Yes, some-
times it’s possible even for someone without specific knowledge of
the field to spot methodological flaws: an epidemiological study has
no controls, say, or wasn’t conducted double-blind, or relied on self-
reported disorders; but some flaws are very hard for an outsider
—whether a judge, an attorney, a juror, or for that matter a scientist
from a different field— to detect.

Moreover, the adversarial culture of our legal system not only en-
courages lawyers and judges to assume that, on any scientific ques-

2 Reportedly, the now-notorious lab technician Annie Dookhan had been cross-
examined a hundred and fifty times, but her gross malfeasance was never revealed.
Sean K. Driscoll, ‘1 Messed Up Bad”: Lessons on the Confrontation Clause from the
Annie Dookhan Scandal, (2014) 56 Arizona Law Review 717-40.
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tion, there must be two sides, but also tends to draw in, as expert
witnesses, those scientists who are ready to settle on a conclusion
when most people in their field take the view that they must wait for
further evidence (and who, to make matters worse, are apt to grow
more dogmatically certain as they testify over and over to the same
effect). And though, on many scientific questions —including, very
often, the scientific questions at the heart of toxic-tort litigation—
the most reasonable position is “As yet, we just don’t know,” neither
party is likely to want to hire as their expert a scientist who would
candidly say just that. At the same time, the procedures of the law
can come as quite a culture-shock to legally-naive scientists, who
may find their treatment under cross-examination disrespectful, the
legal preoccupation with conflicts of interest baffling,** and being
“Dauberted out” by a judge who rules that their work isn’t really sci-
entific downright insulting.

And it’s not surprising if, faced with the need to reach some con-
clusion when the relevant science is as yet unsettled —“to decide,”
as Learned Hand put it long ago, “where doctors disagree”**— law-
yers and judges often look for something like procedural principles
to appraise scientific testimony, in effect falling back on their skills
in scanning verse to scan the potato crops. This, [ suspect, partly
explains Daubert’s preoccupation with “methodology.”*° It also sug-
gests why statistical significance, relative risk > 2,* faithfulness to

4 See generally Deposition Transcripts of National Science Panel, In re Silicone
Gel Breast Implants Prods. Liab. Litig. 887 F. Supp. 1447 (N.D. Ala. 1999) <https://
web.archive.org/web/20170303061311 /http://www.fjc.gov/BREIMLIT/mdl926.
htm> accessed 28 August 2018.

* Learned Hand, ‘Historical and Practical Considerations Regarding Expert Tes-
timony’ (1901) 15 Harvard Law Review 40-58, 54.

* Daubert (1993) 595. The preoccupation with methodology continues even
though, in Gen. Elec. Co. v. Joiner, 522 U.S. 136, 146 (1997), the Supreme Court dis-
tanced itself from Daubert’s distinction between methodology and conclusions.

6 The final ruling in Daubert on remand from the Supreme Court, Daubert v.
Merrell Dow Pharm., Inc., 43 F.3d 1311, 1320 (9th Cir. 1995), seems to have been
very influential in encouraging the idea that proof of RR > 2 is required for epidemi-
ological evidence to be even admissible. For history and critique, see Susan Haack,
‘Risky Business: Statistical Proof of Specific Causation’ in Haack, EvidenceMatters
(n19) 264-92.
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the “Bradford-Hill criteria,”*” and the like are sometimes given a com-
pletely artificial legal importance; why the pseudo-rigorous ACE-V
fingerprint-identification “methodology” passes legal muster;* why
adversarial testing under cross-examination in court is sometimes
confused with real-world empirical testing;** and why the scien-
tific peer-review process, developed for very different purposes, is
sometimes taken as a straightforward indication of evidentiary re-
liability.>°

Well, as [ warned you, this is only the twenty-minute version of
that hypothetical Ph.D. dissertation; and now I'm just about out of
words. | hope, however, at least to have shown that, if we are to un-
derstand why the interactions of science and the legal system can be
so problematic, we need to do much more than gesture vaguely to-
wards supposed “different legal and scientific modes of thinking”—
to think through the consequences of the different purposes, con-
straints, and cultures of science and of the law.>
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Resumen:

El concepto juridico de persona se encuentra ampliamente naturalizado
como sinénimo de sujeto de derechos y obligaciones, a la par que remite a
un antiguo elemento teatral. La carga simbdlica de este concepto ha provo-
cado que el campo semantico variara notablemente a lo largo de la historia
y que, en la actualidad, existan controversias en torno a su sentido y signi-
ficado. En este marco, el objetivo de este trabajo es presentar como la her-
menéutica analégica puede realizar utiles aportes en el desentrafiamiento
del sentido del término “persona”, pero, sobre todo, resaltar el vinculo entre
controvertibilidad y analogia que se manifiesta en su interpretacion.
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Abstract:

The legal concept of person is commonly associated with rights and obliga-
tions, additionally, it is related to a metaphor: an antique mask that allowed
to portray roles in ancient theaters, even though the symbolic essence of this
concept has produced several changes in its history.

This article aims to analyze how analogic hermeneutics might be useful
in order to expose the semantics of “person” and discuss the important link
between contestability and analogy.

Keywords:

Person, Analogic Hermeneutics, Law, Civil Legislation.
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CONTROVERTIBILIDAD DEL CONCEPTO JURIDICO DE PERSONA...

SuMARI0: L. Introduccion. 11. Controversias y la funcién integra-
dora de la analogia. 111. La metdfora de la persona y
su valor retdrico. 1V. La hermenéutica analdgica. V. La
controvertibilidad del concepto de persona. V1. El cam-
bio de la semdntica del concepto juridico de persona en
el ordenamiento juridico argentino. V1. Consideracio-
nes finales. VI1. Bibliografia.

[. INTRODUCCION

La hermenéutica analdgica constituye una herramienta adecuada
para la interpretaciéon de normas juridicas que presentan conceptos
abstractos e indeterminados por cuanto coloca, en un rol protagé-
nico, la potencialidad controversial que ellos albergan en su seno. Es
decir, la posibilidad misma de la analogia surge de la existencia de
un campo de lucha interpretativa y argumentativa que pone en tela
de juicio las fronteras significativas de los textos.

El derecho es un fendmeno repleto de instituciones que se confi-
guran a partir de metaforas que poseen una dimensidn educativa y
autolegitimadora. Comprender qué significan ellas requiere no sélo
poder adentrarse en la carga simbdlica de aquellas figuras retdricas,
sino también el andlisis de las intenciones de los creadores de las
instituciones respectivas y cémo las regulaciones que ellas apuntan
se extienden hasta el presente, es decir, como es que adn prescriben
algo semejante pero a la vez distinto que aquello que establecian en
su instancia genética.

Una de estas instituciones la constituye el concepto de persona
en el Ambito del derecho, el cual se encuentra ampliamente naturali-
zado como sinénimo de sujeto de derechos, pero remite a un antiguo
elemento teatral. La carga simbolica de este concepto ha provocado
que el campo semantico variara notablemente a lo largo de la histo-
ria y que, en la actualidad, existan controversias en torno a su sen-
tido y significado.

En este marco, el objetivo de este trabajo es presentar como la
hermenéutica analégica puede realizar utiles aportes en el desen-
traflamiento del sentido del término “persona” pero, sobre todo,

Problema. Anuario de Filosofia y Teoria del Derecho 17
Nuam. 13, enero-diciembre de 2019, pp. 215-233

Universidad Nacional Auténoma de México, I1J-BJV, 2019
https://revistas.juridicas.unam.mx/index.php/filosofia-derecho/issue/archive



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
http://www.juridicas.unam.mx/ https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/
DOI: http://dx.doi.org/10.22201/iij.24487937e.2019.13

HELGA LELL

resaltar el vinculo entre controvertibilidad y analogia que se mani-
fiesta en su interpretacion.

[I. CONTROVERSIAS Y LA FUNCION INTEGRADORA DE LA ANALOGIA

El concepto juridico de persona se construye sobre la base de una
metafora y, por lo tanto, encierra un valor simbdlico que lo dota de
un fuerte dinamismo interpretativo. El concepto se traslada a lo
largo de diferentes generaciones y excede su sentido genético para
brindar un abanico de posibilidades semanticas muy variado. Preci-
samente, el término “persona” simboliza la mascara teatral romana
y se ha filtrado en el derecho como el centro de imputacién norma-
tivo. No obstante, observar el uso comun puede revelar ambivalen-
cias y disputas constantes para que abarque o no diferentes fend-
menos.

La brecha entre el sentido literal y el sentido metaférico del con-
cepto, por un lado, asegura la perdurabilidad expresiva de la institu-
cion y su adaptabilidad a diferentes contextos, y, por el otro, da lugar
ala caracteristica de controvertible semanticamente de la “persona”.

En principio, no existe un significado inico y exacto de lo que es la
persona, en el campo juridico, pero el hecho de que pueda discutirse
al respecto no implica caer en el extremo opuesto y englobar dentro
de este concepto a cualquier elemento. Puede existir una controver-
sia pero al menos dentro de ella debe existir un plano comun de
acuerdos sobre los cuales discutir.

El término “persona” constituye el comin denominado