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			UN RESUMEN DEL LIBRO LAW’S JUDGEMENT

			William Lucy1

			“The... [author] told us for three quarters of an hour how... [he] came to write... [his] beastly book, when a simple apology was all that was required” 

			(Wodehouse PG, The Girl in Blue (Arrow 2008 (1970)) 113).



			Courthouse iconography around the world is dominated by the image of Justitia. She almost invariably holds scales and a sword and she is often blindfolded because, of course, justice is blind. But not quite. Or so I argue in Law’s Judgement.2 For when we —the addressees of the law— stand in the court room facing judgement, or read the copious and complex body of juristic ‘do’s and don’ts’ we find in statutes, court judgements and in our legal textbooks, one thing becomes obvious: the law is certainly not interested in every aspect of our character, conduct and context. 

			So, in English tort law, the main thing that matters about my conduct as a defendant in a negligence action is whether it reached the standard of a reasonably competent performer: a reasonably competent driver, surgeon, lawyer or the like. I cannot defend myself in such an action by showing that, when I crashed into you, my driving was impaired because I was having a bad day —I was in the middle of a divorce, had flu and had slept badly. Nor can I exculpate myself by showing that I’m simply a bad driver who is only occasionally capable of reaching the standard of reasonable competence. Similarly, it is no defence to me, as an employer faced with a racial or gender discrimination action under the Equality Act 2010, to say that I’m just a racist or a misogynist: those features of my character are ignored for the purposes of exculpation, although the law does indeed register them as bases for initiating legal action. And, although there is a partial defence of loss of control (provocation) in English criminal law, the law ignores the fact that some of those accused of murder kill other people because they —the assailants— are very touchy, aggressive or bad tempered. Finally, note that the default standard of performance in English contract law is strict compliance: I simply must perform my contractual obligations and it is not good enough to try my best or make reasonable efforts. If trying my best or making reasonable efforts is insufficient to discharge my obligation, then I am —in the absence of a very few vitiating factors— in breach. 

			These features of English law are not unique —they are commonplace (but not absolutely ubiquitous) within the common law world and also in civil law legal systems. Nor are these features the only ones in the substantive law of these legal systems that have the effect of ignoring much, but not absolutely everything, about the character, conduct and context of the law’s addressees.3 Justice is therefore not blind, but it does take a very limited view of its addressees: the law sees us, but not in all our particularity and detail. In the law’s gaze, we look like the people animating Nicola L’s performance art piece, Red Coat (Same Skin for Everybody).4 Most of the differences that mark the actual people (there are eleven of them) who wear the coat are obliterated, but not all. We can see that there are different, real people in there, but in broad outline they are made to look more or less the same by the coat. It is a layer over them, subsuming them under the same guise —different but also strikingly alike.

			Law’s abstract judgement (LAJ) is the label I give to modern law’s tendency to ignore much about its addressees while, simultaneously, treating them in the same way and as if they were alike.5 In chapter 1 of Law’s Judgement I show that LAJ has at least three components. The first is the presumptive identity component, so named because modern law usually sees its addressees not in all their particularity, but as identical abstract beings. Addressees of the law are identical in two respects according to this component: they are regarded as if they were the same in terms of those capacities, cognitive and physical, which enable humans to comply with achievable and intelligible legal standards; and they are taken to be identical in the sense of having the same entitlement to the same bundle of ‘formal’ rights and abilities. LAJ’s second feature is the uniformity component, which entails that, generally speaking, the law judges its addressees by reference to general and objective standards equally applicable to all. The idea that the same laws should apply to all addressees of the law is so powerful that it casts suspicion upon laws which apply to particular named persons or groups. This requirement, once apparently called ‘isonomy’, is probably identical to some versions of the generality requirement of the rule of law ideal. The limited avoidability component is the third feature of LAJ. It highlights the fact that in modern legal systems the application of the standards in play in the uniformity component is generally mitigated only by a limited number and range of exculpatory claims. 

			Since LAJ is the way modern law judges us, it seems obvious to raise a closely related question: how does modern law and LAJ see us? The easy answer is: not in all our particularity and detail, but this is not overly informative. In chapter two I therefore address the legal person in more detail, examining the forms it takes and sketching the nature of its relation with LAJ. The chapter distinguishes two ways in which the legal person operates in law and notes that these two need not always be compatible. The principal arguments of the chapter are these: first, that the two broad senses of the legal person are significantly connected to LAJ and, second, that law’s persons must be understood ‘legalistically’. I do not rule out the possibility that other conceptions of the person also exist in the law, but I do not think that these, if they do exist, are either central or closely connected to LAJ.

			The principal question that animates the remainder of the book is this: what, if anything, might be said in favour of LAJ? I pose the question because LAJ has been indicted by many contemporary jurists and philosophers, there being at least four strands to their critique.6 I do not, however, engage directly with each of those strands in the book, choosing in the main to attempt to make a positive case for LAJ regardless of those criticisms. The most the book can achieve with regard to LAJ is therefore a readjustment of the argumentative scales, adding ballast to the positive side but not thereby reducing the weight of the objections on the negative side. A full vindication of LAJ, if possible, would require a direct engagement with and rebuttal of each and every one of those objections. I engage with only a few of their sub-strands. 

			That engagement is the fulcrum of chapter three, which distinguishes three charges of unfairness that LAJ often generates. One of these charges relates to legal-liability responsibility, one raises the issue of impartiality, and the third invokes the idea of equity (or mercy). Each of these notions is complex and requires considerable unpacking. The argument is that, once legal-liability responsibility, impartiality and equity are properly understood, two of the charges of unfairness against LAJ that they are often taken to license are seen to be bogus. The one remaining unfairness charge, premised upon the idea of equity, retains some weight. Thus we cannot say that LAJ is fair in every sense in which we use that word. The ways in which law’s judgement may be said to be fair and impartial still leave some room for certain types of moral criticism of the law. But the burden of these types of moral criticism seems ultimately to require the replacement of law as we currently know it, and as we have known it, with an altogether more ethically sensitive means of judgement. That, at least, is the implication of the argument of this chapter.

			Chapters four, five and six are the core of the case in favour of LAJ. The idea of dignity and its connection to LAJ is tackled in chapter four. I examine two conceptions of dignity, my aim being to determine the degree to which they inform LAJ in particular and law in general. I argue that these two ostensibly different conceptions of dignity are not incompatible, that they overlap in an interesting way, and that that overlap constitutes one of a number of connections between dignity, on the one hand, and LAJ and the law, on the other. That both of these allegedly different conceptions of dignity inform various areas of legal doctrine as well as broader aspects of legal institutional design (such as LAJ) requires little argument; nor is it particularly newsworthy, either as a matter of legal philosophy or of common sense. The point has far greater significance from the perspective of critics of LAJ since, if dignity is one of LAJ’s moral anchors, then LAJ cannot be utterly without moral value. Or, at least, it cannot be so if dignity itself is a morally significant idea. I do not show that it is, being satisfied only to note that many have regarded it as such. Dignity features first in the list of values that might inform or be embedded in LAJ because it is primarily an individualistic notion, those that follow being more closely tied to how we stand to one another as members of groups. The narrative arc of chapters four to six therefore exemplifies a move from individual to group. 

			The notion of equality is tackled in chapter five. There I attempt to show the senses in which LAJ is egalitarian and to demonstrate the value these senses have. Much work has to be done simply to carve out conceptual space for these senses and to distinguish them from those that are dominant in much current legal and political philosophy. The latter are like a cuckoo in a nest, squeezing out all other conceptions of equality to such a degree that the capacity to even conceive of alternatives is almost lost. I argue that two conceptions of equality can act as additional moral anchors for LAJ and that both are plausible and significant. If that is so, then this is another argument with which to commend LAJ that also makes an additional important point: it shows that LAJ is normatively over-determined from within the realm of equality. Of course, the argument that LAJ can take normative sustenance from two plausible and significant conceptions of equality does not show that LAJ is of pre-eminent moral or political value. It does, however, serve to impede the thought that it is of no moral or political value at all. 

			Chapter six explores possibly the most contested and troublesome notion to have recently preoccupied jurists and political philosophers, namely, community. The argument I make is that LAJ can be understood as a means of realising a particular conception (or, more accurately, family of conceptions) of community. This is certainly not to say that LAJ is the only means of realising this conception of community; rather, my point is that it is one not insignificant means of realising and maintaining this form of community. It will probably come as no surprise that this form of community is in significant ways egalitarian and thus overlaps with two of the conceptions of equality explored and recommended in chapter five. I try to show the value of this notion of community, but the argument is not one from first principles. I argue instead that this notion of community provides an amenable habitat for the realisation of many ostensibly competing values. The point is that this conception of community is compatible with, and may even be required by, numerous different arguments from first principles. 

			In the final instalment of the book —chapter seven— I offer this conclusion: that LAJ is nowhere near as morally and politically problematic as critics lead us to believe. That a more measured and circumspect assessment of the various arguments supporting LAJ yields insight is, for sure, a poor slogan and a pitiful rallying cry. But, while it falls short of banner-worthy inspiration, the claim is nevertheless true and important. It allows us to better judge a still crucial feature of our law and that, given law’s capacity for realising both unparalleled harm and good, is significant. Robert Cover was right to maintain that legal interpretation takes place in a field of pain and death; law occupies and constructs that field and it is important we judge it scrupulously and critically.7 My hope is that the argument of Law’s Judgement serves to clear the ground for a scrupulous and critical assessment of one important feature of modern law’s edifice: law’s abstract judgement. 

			
				
					1 Law School, Durham University; w.n.lucy@durham.ac.uk. Thanks to the audience at the IIJ UNAM in August 2017 for their patience, comments and questions and, of course, to the symposium commentators: Amalia Amaya, Rodrigo Camarena Gonzalez and Imer Flores Mendoza. I am also grateful to Massimo LaTorre, Andrea Romeo and their colleagues and students at the Universita degli Studi Magna Graecia di Catanzaro for the opportunity to discuss some of the themes of the book in April 2018 and for their unlimited kindness and hospitality. An anonymous member of my final year jurisprudence class, 2017-18, reminded me of The Girl in Blue, while Phil Handler and John Murphy put themselves through the mill again; I’m grateful.

				

				
					2 Hart Publishing 2017 (hereinafter ‘LJ’ in notes, with accompanying page or section numbers).

				

				
					3  See LJ at 4-19 for fuller discussion.

				

				
					4  See <http://nicolal.com/category/performance/>.

				

				
					5  By ‘modern’ I mean only to draw a contrast between feudal legality, on the one hand, and the legal systems characteristic of industrial, mercantile societies on the other: see LJ 19-21. 

				

				
					6  See LJ 19-26. 

				

				
					7  Cover R, ‘Violence and the Word’ (1986) 95 Yale Law Journal 1601–30.
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			IGUALDAD: TRES PREGUNTAS PARA WILLIAM LUCY

			Rodrigo Camarena González2

			I

			Professor William Lucy’s book Law’s Judgement (LJ)3 explores a highly relevant, yet surprisingly neglected topic: the abstraction as a component of contemporary law (bourgeois or liberal law, as opposed to feudal law). Although the mere concept of the rule of law seems to suggest that rules must be abstract and that judges must apply and interpret them as impartially as possible, there is no much literature on the topic, and LJ fills this gap. 

			Is the law’s abstraction from context, needs, abilities, virtues or vices of particular persons something morally valuable? Lucy answers in the positive and shows how Law’s abstract judgement (LAJ) is connected with three particular conceptions of dignity, equality, and community. In this piece, I focus on equality over the other values. In the rest of this paper, first I am going to provide a brief overview of the book. Then, I will point out what I consider to be the most significant contributions of the book regarding the connection between Law’s abstract judgment and equality. Later, I will ask three questions so we can illustrate further points of the book and engage in a critical discussion of LJ.

			II

			Lucy argues that there are three features in the abstract judgment of liberal law (LJ, 4-5). The first feature is the presumptive identity component. Addressees are conceived as ‘identical abstract beings’ with same (i) capacities and (ii) entitlements. There are neither privileges nor discrimination. In fact, Lucy argues ‘there is almost no better way of attempting to ensure equality than by taking the presumptive identity component seriously’ (LJ, 14). The second is the uniformity component (isonomy). General and objective standards apply equally to all. Finally, the third is the limited avoidability component. The application of such standards is strict, and only in rare instances by a small number of ‘exculpatory claims.’ These exceptions are subject to a reasonableness scrutiny. Thus, the first feature relates to the idea of its subjects, i.e., legal person, the second to the standards (mainly rules) that form part of the systems that are applied to all addresses, and the third to the unusual scenario in which the general standard is not applied.

			Lucy convincingly argues that LAJ is morally significant and it safeguards some conceptions of the value of equality. Firstly, abstraction is unavoidable because of the generality of rules. Any liberal legal system will need to deal with the issue of abstraction as rules are general standards. Even if LAJ is a historical institutional form, it remains a typical feature of liberal law for two reasons. (i) All liberal legal systems are formed by general, abstract rules that ignore particularities and (ii) any dispute needs a subject-matter to identify the applicable standard (LJ, 17), i.e., they subsume the particular into the general. 

			Secondly, certain instances of abstraction and impartiality – openness and lack of prejudgment (LJ, 97) are not only conceptually unavoidable but also morally virtuous (LJ, 72). Judges are impartial to subjects, but only in the context of partial rules determined by the values of a particular legal system (LJ, 98-100). Moral agents can always question the content of rules, but abstraction and impartiality help to treat disputants as ‘formally equal abstract bearers’ (LJ, 102). That is, they are treated equally just because they are members of the legal community, regardless of their gender, status, religion or ethnicity. In brief, Lucy makes clear that we should not confuse a complaint about the particular content of laws with a complaint about abstraction or impartiality as features of LAJ. 

			III

			Just by analyzing LAJ as a question of institutional design, the book is an enormous theoretical contribution to understand the different conceptions of equality in jurisprudence. Although the book takes the common law tradition as a paradigm, it is also of great theoretical and practical significance for Latin America. Theoretically, for instance, Latin American constitutions protect equality before the law in a formal sense, but they have also incorporated substantive equality provisions aiming to redress the historical exclusion of women, aboriginals, and other ethnic groups by recognizing special rights. 4 Lucy’s work is insightful because, even in a substantive equality approach, this special treatment needs to be specially justified (LJ, 16, 188). Also, the components of uniformity and presumptive identity are unavoidable as indigenous rights, for instance, apply to all indigenous, regardless of their own particularities. 

			Practically, Lucy’s work is also a significant contribution to the connection between the abstraction of rules and equality before courts of law. For example, The Mexican Supreme Court discussed for almost two years, with no agreement reached, about the nature of statutory judicial precedents. One question was, precisely, whether precedents are “norms” even if they are not abstract standards but concrete decisions.5 Lucy’s work can inspire us to argue that judges safeguard the ideal of equality before the law by applying standards uniformly to ‘identical abstract beings’ (LJ, 4), even if precedents are the outcome of particular decisions. 

			In addition to the general analysis of LAJ as a ‘particular, possibly historically unique legal institutional form’ (LJ, 246), the book makes an array of more specific contributions to the discussion of impartiality and equality. Because of space constraints, I will analyze only two. The first is the principle of accommodation. This principle refers to the possibility that a legal system may protect some groups whose values differ from the values of the majority (LJ, 107). The strong version of the accommodation principle holds that ‘good evidence of difference defeats any legal claim’ while the weak version holds that ‘good evidence of difference [must] be admitted in court’ (LJ, 108.) This principle requires proving membership of a group other than citizenship. Individuals can be part of several communities, but the ultimate membership is that of citizenship. 

			The second contribution is Lucy’s analysis of equality and his particular conceptions of equality in connection with LAJ. He rejects the thin conception of equality of ‘like cases must be treated alike’ because the principle is not normatively useful; we need a substantive account to know what differences are legally relevant (LJ, 167, 170). He also rejects Luck Egalitarianism, i.e., the conception of equality based on distributive justice and the difference between choice (free will) and circumstances (determined by luck). He questions the blurred distinction between choice and circumstances LJ, 174-177), and the focus on the distribution of things without tackling the question of equal standing (LJ, 182). 

			In contrast, he advances a Social and Political Ideal of Equality aimed at abolishing hierarchy and exclusion. This is a substantive conception of equality formed by the four themes of equal standing, worth, entitlement (bundle of rights) and opacity —i.e., formal membership is what is relevant, no life-auditing (LJ, 186). This conception is complemented with the dworkinean Right to Equal Concern and Respect— ‘where concern requires totreat human beings as capable of suffering and frustration and respect to treat them as intelligent human beings with conceptions of their lives’.6 Together both conceptions serve to link equality with dignity, the first being a matter of membership to a group, the latter an individualistic notion that requires respect to any human being (LJ, 203).

			IV

			Bearing in mind these contributions, I have three questions for Professor Lucy: 

			
					Throughout the book, Professor Lucy seems to have statutory provisions as the paradigm of rules. He mentions that ‘law is part of the enterprise of subjecting human conduct to the governance of rules’ (LJ, 38, emphasis added). In turn, rules must be among other things, intelligible, known in advance (LJ, 38-42) and, more importantly, imply a degree of abstraction that ignores particularity (LJ, 16-17). However, in passing, he notes that equality provisions are interpreted in light of precedents, but these are subject to ‘elaboration’ and their meaning is ‘never determined solely by precedents’ (LJ, 167).Then, it is puzzling to ascertain that LAJ could be instantiated in ‘pure’ common law adjudication where precedents are the sole guiding source for human behavior. There are no pre-existing statutory provisions or explicit canonical rules. In fact, scholars as Grant Lamond have argued that rather than a rule-based system, the common law is a case-by-case approach for deciding cases.7 Similarly, Barbara Levenbook has argued that precedents are best understood as examples, rather than rules.8 While categorization is present in both, reasoning by rules and examples, the latter seems to suggest a lesser degree of abstraction, and apparently explains the potential flexibility that common law judges have when interpreting and applying precedents. 
Nevertheless, it would be controversial to say that the law, as conceived in LJ, seeks to subject human conduct to the governance of examples. How can a citizen know the standards in advance when precedents are always subject to ‘elaboration’ and bi-directional analysis between the precedent and the case at hand that may lead to distinct interpretations? Can LAJ’s abstract and predictable conception of rules be reconciled with the flexibility and case-by-case approach of pure common law adjudication?


					Regarding the principle of accommodation and the limited avoidability component, Lucy states that ‘considerable work needs be done so as to distinguish between the culture of career criminals and terrorists, on the one hand, and that of various religious, ethnic, and other groups, on the other’ (LJ, 108). One can argue, for instance, that the presence and consequences of colonialism on indigenous people distinguish their ethnic groups from the rest of the citizens and thus being an indigenous person is a valid reason to avoid the application of some standard. The consequences of colonialism would be the group membership that differentiates a group from the majority, at least in the weak version of the principle of accommodation. Nevertheless, the ‘evidence’ of membership relevant to apply the principle of accommodation seems to be paradoxical, or at least not a matter of proof at all. If the allocation of membership is a subjective entitlement given by self-identification, it may be used illegitimately to avoid the rigor of the law. In contrast, if its needed an external or ‘objective’ proof, it may subject the individuals or the group to the tyranny of the majority, e.g. the officials or expert witnesses do not consider the group a ‘real’ indigenous community or ‘serious’ religion (e.g., Scientology), or the indigenous community does not consider the individual as a member. 
This question is not only fascinating from a philosophical perspective but is part of everyday indigenous religious rights litigation. Think of the landmark Colombian case T-523-97,9 where the Court held that whipping a convicted murderer was not cruel or unusual punishment when imposed by the Páez —an indigenous community— but a culturally diverse way of expiation. Or the recent U.S. case of Masterpiece Cakeshop v. Colorado Civil Rights Commission,10 where the Court ruled that freedom of religion could exempt a Christian baker from abiding non-discrimination laws and thus allows him to reject service to gay wedding couples. 
How, then, is membership proved to justify the principle of accommodation? Also, once membership is accepted in a trial, how should judges adjudicate between cultural and diversity claims, on the one and, and legal equality, on the other, on the understanding that both claims are valuable from the standpoint of a particular legal system? 


					The third and last question is connected to the previous one and relates to the tension between legal pluralism and sovereignty. Judges must be impartial, but only in light of partial rules developed by a unique legal system. In this sense, LAJ is an expression of the liberal state where the locus of sovereignty is only one. By contrast, in a feudal o pre-liberal region there is no sovereignty but an array of loci of power. Similarly, in a pluri-national state, such as Bolivia,11 there are several nations, and legal pluralism is recognized as a right, thus there are several normative systems inside a country that are not always subordinated to a single legal authority. Does the simultaneous membership to the legal community and other normative systems grounded on ethnic or religious connections threaten the sovereignty as hallmark of the liberal nation-state? Lucy could reply that, ultimately, it is the constitution —as an expression of sovereignty— that grants such rights. Still, this would trigger the never-ending debate about whether rights are ‘created’ or ‘recognized’ by the law. If rights are created, then the ultimate membership is indeed citizenship, but if rights are recognized, then the ultimate membership is humanity since rights-bearers are individuals with inherent dignity regardless of the positive law. 
These questions are the vehicle to engage in a critical analysis of LJ, a bright, critical and innovative work that defends and explains the normative project of liberal law. Perhaps we could think of a normative order beyond law and challenge our ‘institutional imagination’ (LJ, 253). However, before doing this, Lucy takes the necessary effort seriously to comprehend LAJ inside the liberal law. By doing this, he brings a thought-provoking book from which readers of the north and global south, critics as well as supporters of the LAJ will benefit. 


			

			
				
					1 Artículo recibido el 6 de agosto de 2018 y aprobado para su publicación el 5 de noviembre de 2018.

				

				
					2 ITAM.

				

				
					3  William Lucy, Law’s Judgement (Oxford Hart Publishing 2017). Referred to as ‘LJ’ with accompanying page numbers in the text.

				

				
					4 Roberto Gargarella, ‘Equality’ in Rosalind Dixon and Tom Ginsburg (eds), Comparative Constitutional Law in Latin America (Edward Elgar 2017) 176, 181 & 191.

				

				
					5  C.T. 182-2014, Sesión pública ordinaria del Pleno de la Suprema Corte de Justicia de la Nación celebrada el lunes 25 de mayo de 2015 [Session of the Plenum of Mexican Supreme Court of 25 May 2015.], 4, 11, 21, 24.

				

				
					6  Ronald Dworkin, Taking Rights Seriously (Harvard University Press 1978) 272.

				

				
					7  Grant Lamond, ‘Do Precedents Create Rules?’ (2005) 1 Legal Theory.

				

				
					8  Similarly, Barbara Levenbook has argued that precedents are best understood as examples, rather than rules: Barbara Levenbook, ‘The Meaning of A Precedent’ Legal Theory (2000) 185. Levi raised the same claim although with different arguments: E. Levi, ‘An Introduction to Legal Reasoning’ (1948) 501 University of Chicago Law Review.

				

				
					9  T-523-97, 15 October 1997, Carlos Gaviria Díaz.

				

				
					10  584 U.S. (2018).

				

				
					11  Bolivian Constitution of 2009, Articles 1, 2, 9.2, 14.2, 98, and 178.1. 
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			El juicio del derecho y el juicio virtuoso

			Amalia Amaya2

			Summary: I. Law’s Abstract Judgment is Non-Virtuous Judgment. II. Law’s Abstract Judgment Falls Short of Fostering a True Community. 

			William Lucy’s main claim in Law’s Judgment3 is that law’s judgment is abstract (LAJ hereinafter). This claim entails that a) the law sees its addresses not in all its particularity but as identical abstract beings; b) the law judges its addresses by reference to general and objective standards equally applicable to all; and c) the application of these standards is mitigated only by a limited number and range of exculpatory claims.4 This thesis is not meant to be merely descriptive —of the way in which current law judges us- but also normative: that the law judges us in this abstract way is a desirable feature of our legal systems in so far as it is closely connected to some values such as impartiality, dignity, equality and fairness and it is a means of realizing specific forms of community. 

			Lucy’s book is a rare achievement in contemporary legal philosophy. Two (unfortunate, in my view) features characterize a substantial part of current work in philosophy of law: first, contemporary philosophy of law is severely disconnected from the law as such (to put it in Lucy’s words, legal theory’s stance is highly abstract) and, second, it has a fairly narrow focus. Lucy’s book stands out as an exception to this state of affairs in that it masterfully connects the legal and philosophical theses under discussion with a solid knowledge of doctrinal areas, showing how the claims advanced bear on the real, pressing, problems facing legal practice. The book also departs from the ‘you’d better know a lot about a little’ kind of approach that is characteristic of analytic philosophy of law and provides a refreshingly broad discussion of some fundamental legal values.

			Despite its virtues, I find the main claim of the book highly objectionable. My critique has two strands. First, I will level an objection against the abstractedness of law’s judgment defended by Lucy on the grounds that seeing and judging people on the abstract terms that the thesis recommends amounts to non-virtuous judgment. This objection is a general one that is importantly connected with several of the objections against LAJ considered by Lucy. The second strand of my critique is directed against the justificatory part of Lucy’s project. One of the main reasons why Lucy’s finds LAJ valuable is because it fosters a distinctive kind of community that is in significant ways egalitarian. I will argue that the kind of community envisioned by Lucy as desirable falls short of the kind of community we (I) hope to inhabit. Virtuous judgment, rather than abstract judgment, is the tool whereby the law may help us realize a deeper communitarian ideal- one that goes beyond Lucy’s egalitarian one. 

			I. Law’s Abstract Judgment is Non-Virtuous Judgment

			The claim that law’s judgment is abstract has two aspects: a) one aspect has to do with the way in which the law sees us, and b) the second aspect relates to how the law judges us. My claim is that on both accounts law’s abstract judgment is non-virtuous. The virtuous gaze is one in which we are viewed as beings with equal moral worth and equal legal rights, but also —and here it radically departs from the mode of seeing involved in LAJ— as the unique creatures that we are. Thus, the virtuous’ judge, in contrast to the judge that is committed to LAJ, would see us in all our particularity and would not be blind to the differences that make us who we are. 

			How would the law judge us if it did so virtuously? The virtuous judge, in contrast to the mode of judging required by LAJ, would
a) have the ability to see the whole picture, perceive all the morally and legally salient features of the case, and miss nothing of relevance; b) be emotionally attached to the parties whose case is being disposed; c) describe and re-describe the case in all its particularity; and d) specify the values at stake in ways that make them applicable to the situation at hand —she will know how to put into practice a particular value, which might even require, on occasion, that she revise the received conception of the values at stake in order to avoid unjust or absurd decisions. Hence, she will know when, in light of the circumstances, a defeating condition obtains, which may lead one to call into question the applicability of the legal rule. 

			Thus, virtuous judgment is markedly different from abstract judgment. It embodies a distinct form of both seeing and judging. First, it sees their addresses in their full complexity, rather than in LAJ’s limited way. Secondly, it employs context-sensitive standards of judgment, which opens up the possibility that some cases might not be, given the peculiar configuration of circumstances, ‘rule-cases’ (as Detmold, whose work is also discussed by Lucy)5 nicely puts it. 

			Let me illustrate by means of two examples (to be added to the many lucidly discussed by Lucy) the critical ways in which virtuous judgment differs from LAJ. One example of law’s abstract judgment might be thought to be the decision of the Canadian Supreme Court in the well-known Tracy Latimer case, namely, a decision to condemn a father to life in prison (against the recommendation of the jury) for putting an end to his daughter’s life, who had undergone several surgeries (and more surgeries had been planned) and lives in a vegetative state which, however, does not free her from a terrible pain.6 Another example of law’s abstract judgment would be a decision to send a man, Leroy Reed (who is cognitively deficient) to prison for life, in application of the ‘three strike and you are out’ law, for standing at the entrance of the courtroom armed to look for a job as a private detective (this decision was, in fact, not the one taken by the actual jury, who mercifully decided to nullify).7 In cases such as those, rather than giving primacy to the claims of generality and abstractedness, a virtuous decision-maker (as I submit was the jury in Reed’s case) would see Latimer’s and Reed’s cases in all their specificity and judge them accordingly. 

			It is worth emphasizing that to favor a virtuous approach to the law is not, however, to succumb to particularistic impulses. Lucy (rightly) warns us –and I think he is right- that we should not view particularism as the alternative to law’s abstract judgment.8 Virtuous judgment provides us, I contend, with the correct amount of abstractedness and particularity. As Aristotle said, virtue is the right mean between excess and defect. Virtuous judgment provides us with a third, middle, way in between the unyielding rigor of abstractedness —advocated by Lucy— and the open-ended flexibility of particularity that seems incompatible (as Lucy convincingly argues) with the very nature of law.

			II. Law’s Abstract Judgment Falls Short
of Fostering a True Community

			Lucy claims that law’s abstract judgment enjoys significant normative support insofar as it embodies important values (such as dignity, equality and impartiality) and fosters an egalitarian kind of community, more specifically, a Dworkinian community of principle.9 My objection to Lucy’s arguments in support of the normative appeal of LAJ is the following: although egalitarianism is a quintessential component of our ideal of community, it does not exhaust the content of community as a legal and political ideal. Indeed, we expect members of communities to engage socially and politically on an egalitarian basis. However, we also aspire to inhabit a community in which people are bounded by affective ties and in which there are relations of mutual aid and reciprocal service. In order to bring about that community, it is critical the way in which the state (through its public servants, judges being to the point here) and the law treats us. An aloof judge, who feels disconnected to those whose case in being judged, and who sees himself as someone who is to blindly apply the law, is ill-suited to establishing the kind of social relationships which, I would argue, are distinctive of fraternal communities. 

			Thus, to recapitulate, law’s abstract judgment is not a virtuous kind of judgment. A virtuous judge would see us and judge us in a rather different way than a judge who is deeply committed to law’s abstractedness. It is the former, rather than the latter, that help us to realize a thick ideal of community —and its corresponding values— to the fullest. LAJ’s model of belonging, with its exclusive focus on egalitarianism, is too thin. Now, Lucy’s claim about law’s abstract judgment, as argued, is both descriptive and normative. Nothing of what I have said thus far affects the descriptive adequacy of his claim. Lucy might be right that law’s for the most part in most instances and in most legal systems sees us and judges us in abstract terms. This is not, however, all it can aspire to do and it is not the best way in which it can help us bring about social change and establish a better kind of community than the one we currently have. Thus, as a normative claim —about how the law should be— LAJ seems wanting.

			Indeed, Lucy is probably right that doing without law’s abstractedness might require ‘the replacement of law as we currently know it’.10 But I do not think that this should stop us from pursuing this project. After all, even if, as Lucy’s exemplarily shows, legal theory should not be disconnected from legal practice, it should also aspire to improve and ameliorate that practice. Thinking up and visualizing a different legal order —one that sees us as the virtuous person would and that judges us virtuously— is an important step towards constructing a different (better) kind of community. That community —to be sure— would not be the type of liberal, bourgeois or capitalist community we live in now. But neither should the turn to virtue be interpreted as requiring that we should go back to feudal legality —and throw away the important lessons that we have learnt about the importance of generality and abstractedness and the great historical conquests of due process, equal rights, and equality before and under the law.11 It requires us, however, that we do not rest content with these important historical achievements and that we be willing to engage in a difficult, but worthy, exercise in legal and political imagination. 
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			Lo general y particular del juicio abstracto
del derecho y el problema de la responsabilidad
en el derecho de negligencia

			Haris Psarras2

			One of the advantages of jurisprudence as a method of legal research that makes it attractive and instructive to lawyers with expertise in various fields of law is that jurisprudential inquiries and conclusions often offer insights into both the generals and the particulars of law. Through exploring a concept that we associate with law in the abstract (e.g. rule-following or adjudication), legal theorists also deepen our understanding of manifestations of such a concept in a specific field of law as practised in one or more legal systems (e.g. rule-following in arbitration processes in common law systems or Florida criminal law adjudication). 

			This advantage is evident in William Lucy’s jurisprudential inquiry into what he treats as law’s abstract judgement (henceforth, LAJ) in his most recent monograph, which is somewhat less outspokenly entitled Law’s Judgement.3 According to William, the distinguishing feature of law’s judgement is its abstract character; a feature that becomes manifest if we consider that ‘law judges its addressees by reference to general and objective standards equally applicable to all’.4 Clearly, this is an observation about law in general. Yet William’s argument affirms jurisprudence’s enduring legacy of shedding light on both the generals and the particulars of law, through tracing the exercise of LAJ in a number of specific areas of law found in contemporary legal systems of Western culture, with special emphasis on English law. Tort and contract, criminal law and anti-discrimination law, citizenship and legal standing; these and additional fields and topics are explored in the book in light of William’s argument. 

			More precisely, the monograph selects troubling problems and unresolved controversies from those and other specific areas of law that appear to lend support to the complaint that LAJ stands in tension with, and occasionally impedes the fostering of some of, the values that law is intended to serve. In examining this complaint, William’s argument centres upon the following values: the fair treatment of law’s addressees as inviolable individuals, respect for each one’s dignity, and the promotion of equality and fraternal life in the ideal form of a political community that modern law-governed societies are presumed to aspire to. The more or less felicitous service rendered to those values through established ways in which legal officials tend to form their judgement when they legislate or decide cases in specific areas of law, serves as a means for William to clarify the complaint and as a criterion for evaluating its appositeness. 

			The essence of the complaint is taken to be that an inevitable distancing from the specific circumstances and attributes of law’s addressees that the exercise of LAJ – always according to the complaint – inevitably brings with it, cannot help neglecting individual addressees’ morally significant particularities. With the abstract character of LAJ being understood as a matter of the generality and general applicability of legal norms, the complaint culminates in the assertion that LAJ is, in view of its abstract character, a seriously impaired form of moral judgement. In evaluating the complaint, William adopts a moderately critical stance towards it. 

			When it comes to concerns over LAJ at a general level (e.g. the concern that normative abstractions in law tend to overlook the specifics of individual persons and situations, even though the consideration of such specifics is often crucial to the formation of sound moral judgements on the respective persons and situations), the monograph acknowledges and selectively affirms them.5 But with regard to concerns over a claimed tension between specific moral values and the way LAJ is practiced in specific areas of law in England and beyond, William is considerably more skeptical. In fact, he often engages in a rebuttal of the criticism of legal norms and institutional practices that feeds into such concerns. He does that through demonstrating how particular laws or legal processes and policies in particular legal areas do (or at least are tuned to doing) justice to the morally meaningful specifics of individual cases and persons, and thus serve relatively well overall any moral values that are pertinent to those areas.6

			As becomes apparent, the jurisprudential modus operandi that consists in a parallel consideration of the generals and the particulars of law (or of the generals through the particulars and vice versa) is notably present in William’s monograph and also reflected in his stance towards the criticism of LAJ: his more positive reception of critical remarks that pertain to the generals of this type of judgement can be contrasted to his informed doubt towards – if not his refutation of – critical remarks that concentrate on its particulars. 

			I now turn to my own thoughts on William’s general stance towards any limitations that may be inherent in LAJ, as well as towards that part of the criticism of it that he finds excessive or even misguided in light of examples from particular areas of law. And as I do that I see that any points of agreement or disagreement with key claims in his monograph that have come to mind, and have been progressively taking shape since I first read it, can also be helpfully sketched out in terms of a dividing line between the generals and the particulars. Of course, it is the generals and the particulars of William’s approach to LAJ and to its critics that I am talking about here, not the generals and the particulars of LAJ – though, as one may be quick to point out, the former are built upon the latter.

			In brief, I am in agreement with William when he remains unconvinced by arguments that reject LAJ for allegedly being morally myopic or even flawed, but I believe that his rebuttal of most of those arguments would be more persuasive if he made fewer concessions to them; or, to put it differently, if his defence of the moral quality of LAJ were more extensive and more categorical. In any case, William’s moderate stance towards the critics of LAJ that I am taking issue with here, unfolds, as said, at two levels. 

			At the general level, the monograph joins –albeit temperately– the critics of LAJ in lamenting an allegedly inherent tendency of LAJ to produce or reiterate abstract conceptualisations of persons and of their conduct in a one-size-fits-all mode7 that may undermine the complexity and variety of pertinent moral considerations in difficult legal cases. At the level of the particulars, the monograph, despite the fact that it eventually discredits most of the critics’ complaints against what they perceive as LAJ’s compromised and inoperative concretisation of key moral values,8 occasionally discredits them in a manner that affirms, in principle, the emergence of a tension between LAJ and such values; and this is to the disappointment of those who, like me, would argue that such a tension is practically non-existent. 

			My reservations about the generals of William’s only tentatively critical approach to the criticism against LAJ were briefly discussed in my book review of Law’s Judgement last year.9 I also highlighted some of the weak points raised by the critics of LAJ that appear to me to invite a more robustly critical response. Later in this note, I will also turn to the particulars; more precisely, to one interesting aspect of the particulars of William’s approach to the LAJ: his worries over what he perceives as LAJ’s contribution to a ‘moral jolt’10 concerning the attribution of responsibility in negligence law. I will do that after I reiterate and expand on one of my book review’s reservations regarding the generals of William’s view on LAJ; a reservation that can both serve as a springboard for moving to the particulars of William’s approach and pave the way for my synoptic argument to demonstrate that the elements that I find unconvincing in parts of William’s generals on LAJ share a common root with elements that trouble me in his particulars on it.

			My reservation regarding the generals that I consider crucial here is William’s treatment of abstract judgement, understood as the evaluation of the conduct of persons on the basis of abstract (i.e. non-person specific) criteria, as a distinctive feature of law’s judgement; or, to be more precise, as the distinctive feature of it: remember that the monograph singles out law’s judgement, as a special type of judgement of persons’ conduct, in light of its abstract character, to which law’s judgement also owes the name (LAJ) under which it is known in the course of William’s argument. I disagree.11 Judging a person’s conduct on the basis of abstract criteria is not a distinctive feature of law. On the contrary, it is an ordinary feature of any form of guidance and evaluation of persons’ conduct on the basis of rules. From religion to management, from courtesy to morals, persons are governed by rules.12 And rules govern through providing their addressees with binding abstract criteria of action-guidance and judgement. Of course, context- or person-specific considerations are not foreign to decision-making processes in rule-based systems of action-guidance other than law. But such considerations are not unknown to law either;13 so the question as to whether LAJ is an apposite name for law’s judgement persists.

			This question is a pressing one. Far from being only a question about a name, or from solely casting doubt as to whether the abstract character of law’s judgement is the feature that such judgement may owe its special character (if it has any) to, it also challenges the view that abstract judgement may have a propensity for moral jolts. If abstract judgement is a feature of any rule-based mode of action-guidance, and considering that most modes of action-guidance are rule-based, a criticism of LAJ for potentially leading to morally flawed evaluations becomes considerably less credible, as it inevitably targets all rule-based systems that drive our actions and allow us to consistently evaluate ours and others’ conduct. Such a target is overly demanding, because in its pursuit one appears to have no choice but to abandon rule-based modes of moral judgement altogether in favour of non-rule-based ones. 

			Now, a dedicated critic of LAJ may bite the bullet and argue that dispensing with rule-based judgement is not a bad idea after all. From such a critic’s perspective, rules (due to a certain level of abstraction to which they owe their ability to cover an indefinite number of specific cases) may be seen as inherently unresponsive to a morally justified expectation that our judgement is also formed in light of context- or person-specific considerations applying to this or that situation in a morally significant manner. How can one respond to this criticism against LAJ? 

			One way is to argue that LAJ (as well as abstract judgement in other rule-based systems beyond law) is not commensurate with the paradigmatic form of person-specific judgement, and thus that a characterisation of the former as morally impaired fails if it is premised upon a comparison between the former and the latter. Clearly, this line of argument, though it precludes the consideration of abstract judgement as a comparatively superior form of moral judgement tout court (in any case, to defend LAJ robustly, one does not need to subscribe to such a boastful and most likely misguided praise of abstract judgement), can effectively insulate LAJ against complaints for its alleged moral myopia. Another way is one that is more moderate towards LAJ’s critics: concede that LAJ may give rise to moral jolts, but then argue, in light of the particulars of the exercise of LAJ in specific areas of law, that such moral jolts are effectively avoided. It is this latter way that William often follows in his defence of LAJ: he rebuts objections against LAJ through arguing that though its generals (that is, its rule-based and, hence, non-person-specific character) may indeed give rise to moral problems, its particulars (that is, its manifestations in specific areas of law) prove to meet key moral expectations in any of those areas that he has chosen for field-testing LAJ’s moral competency. 

			Yet, as said, such rebuttals of the criticism against LAJ have its limitations. William’s exploration of the charge that LAJ has a part in complications concerning the ascription of responsibility in negligence law is telling in this respect. As it has been established in Nettleship v Weston,14 the standard of care that applies to a reasonably competent driver also applies to a learner driver. Regardless of her inexperience, the latter is also under an obligation to adhere to the high standard of performance required from the former. If a learner driver (as Mrs Weston, in this case) is in breach of the generally required standard, she is found responsible for the occurrence of any harm that her breach has caused to another person and liable to compensate for it. In the monograph, this rule is considered as a typical manifestation of LAJ, in the sense that it is blind to the particularity of the learner driver’s situation. 

			So far so good. But, in discussing this case, the monograph also turns to a relevant complaint of the critics of LAJ: holding a learner driver responsible for failing to meet the standard required from an experienced driver amounts, according to the critics, to an instance of judging the learner driver unfairly.15 More precisely, the rule in Nettleship v Weston is seen by the critics as a paradigmatic case of the morally objectionable judgements that LAJ is accused of having a propensity to lead to, due to its abstract character. Here, the objection to LAJ’s supposed neglect of morally crucial person-specific considerations culminates in the critics’ claim that ‘imposing liability on Mrs Weston for failing to meet a standard she plainly could not meet penalises her for failing to do the impossible’.16 

			Clearly, though this complaint against LAJ is discussed in light of a specific case from negligence law, it concerns the generals of LAJ. In fact, it is another version of the critics’ leitmotif that law’s judgment of a person and its negative evaluation of her conduct in light of abstract, rule-based criteria rather than in light of person-specific considerations are often morally problematic and occasionally morally untenable. William’s response to this criticism of the generals of LAJ is not a response at the general level, as it would be the one I would favour. Far from offering itself as a general defence of the moral legitimacy and appositeness of abstract judgement in law and in other rule-based systems, William’s approach is framed in terms of the particulars of LAJ in negligence law (equally field-specific defences of LAJ can be found in William’s discussion of LAJ’s place in other fields of law surveyed in the book).

			More specifically, William’s negligence-law-specific response could be summarised as follows: the crux of fairness in negligence law is less a matter of a fair judgement regarding the defendant’s responsibility for her acts and more a matter of a fair system of outcome responsibility according to which each person is found responsible for the outcome of her acts in a manner that is reciprocal, impartial, and beneficial for all law’s addressees.17 This response draws inspiration from Honoré’s account primarily of strict liability, but also of fault liability in private law.18 Regardless of whether the critics of LAJ would be attracted to William’s invitation for a fresh appraisal of LAJ’s manifestations in negligence law (an appraisal to be conducted, this time, in terms of a conception of fairness different to the one that their criticism has been premised upon), I hold that a response to the critics in light of the generals rather than the particulars of LAJ would be more apt and effective, even when it comes to a controversy as limited to a specific field of law as the one over the fairness of responsibility ascription in negligence law may seem to be.

			A response to the critics’ complaint that LAJ is to blame for the unfair, according to them, decision against Mrs Weston could take the form of a defence of the generals of LAJ, if, for instance, it emphasises that person-specific judgement cannot be a substitute for LAJ, because the two forms of judgement are incommensurable to each other. Incommensurability, here, can be highlighted in different terms, separately or cumulatively. 

			To the complaint that LAJ leads to unfair (in light of Nettleship v Weston) and, more broadly, to morally objectionable judgements of specific persons, one could respond through indicating that the exercise of LAJ in negligence and elsewhere in law is about judging not persons, but specific acts (the virtues and vices of a person as a character or other character traits no matter how relevant they may be to a facilitation or hindering of such a person’s compliance with the law do not interest LAJ).19 To the complaint that LAJ produces unwarrantedly negative evaluations of a person’s conduct in light of rule-based criteria, one could object that the primary moral function of rules is to provide action-guidance before they are (and in order not to be) infringed;20 not necessarily to provide criteria of evaluation of their possible infringements (let alone of the infringers’ broader conduct) as blameworthy, neutral or, in rare cases, even praiseworthy for some reason. And the list of responses to the ciriticism of LAJ that call attention to the LAJ’s generals rather than to its particulars could possibly continue.

			It may now be time to wrap this up. As I look forward to receiving William’s responses that are expected to be as thought-provoking as the monograph itself, I will end with this: the analysis of LAJ and of its critics’ objections that William undertakes in Law’s Judgement is engagingly complex, because it covers both the generals and the particulars of LAJ. The present note could be seen as an invitation to hear more about the intertwinement between the two, which, as any careful reader of the monograph must have noticed, William is fully aware of and potentially keen to explore even further.
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			EL JUICIO ABSTRACTO DEL DERECHO Y LA FIDELIDAD
INTELIGENTE: SOBRE LAW’S JUDGEMENT DE WILLIAM LUCY

			Imer B. Flores2

			We have to choose between an abstract, principled, moral reading… and a concrete, dated, reading.

			Ronald Dworkin, The Arduous Virtue of Fidelity (1997)



			Every proposition of positive law, whether contained in a statute or a judicial precedent, is to be interpreted reasonably, in the light of its evident purpose. 

			Lon L. Fuller, The Case of the Speluncean Explorers (1949)



			Summary: I. Introduction: Law’s Abstract Judgement (LAJ). II. LAJ Reviewed. III. LAJ Revised. IV. Conclusion: LAJ Recognised. 

			I. Introduction: Law’s Abstract Judgement (LAJ)

			Elucidating and defending the abstract nature of law’s judgement is the double aim of William Lucy’s Law’s Judgement.3 It is worth mentioning that this feature of law, i.e. law’s abstract judgement (hereinafter LAJ), has been either dismissed or overlooked by legal theory. What’s more for most critical authors it is morally troublesome or historically anachronistic.4 Hence, the book rectifies and redresses this wrong not only by exploring the various connections between LAJ and some of our most important legal and political values, such as dignity, equality and community, but also by showing its close relations to juristic conceptions embedded in the law, such as personhood, i.e. legal persons, and fairness, including responsibility, impartiality and equity (or even mercy). In that sense, it serves a double purpose: first, it makes a case against those who counsel liberation from LAJ; and, second, it redirects attention to the task of morally evaluating LAJ in its own terms. 

			In my opinion, Lucy’s contributions, in addition to providing the first book-length and pretty exhaustive analysis and defence of LAJ, are both descriptive/explicative and prescriptive/normative, since it has both explanatory/expository and justificatory aims.5 In what follows, I will commence by reviewing Lucy’s LAJ; continue by revising critically his version of LAJ; and conclude by reinforcing why I applaud and embrace Lucy’s LAJ. 

			II. LAJ Reviewed

			The main claim that William Lucy defends right from the start and develops throughout the book is: “[L]aw’s judgement is abstract” (p. 3). For that purpose, in the introductory chapter 1, he begins by explaining his claim re how law judges us, which he identifies mainly with bourgeois (or liberal and modern) law, and by emphasizing that LAJ includes as three of its most distinctive features:

			
					The presumptive identity component; 

					The uniformity component; and 

					The limited avoidability component. 

			

			According to (1) law —usually— sees its addresses as identical abstract beings, regarding both their capacities and entitlements, at least in a formal way; (2) law —generally speaking— judges its addresses by reference to general and objective standards equally applicable to all; and (3) law —often— includes a limited number and range of exculpatory claims that are subject to reasonableness standards (pp. 4-5). The first component refers to the nature of law’s addresses, i.e. legal persons or subjects, whereas the second and third components relate to the content of laws themselves (the former to legal standards and the later to its mitigations, i.e. rules and exceptions) (pp. 15-16). As Lucy clarifies, in stating the three components —(1), (2), and (3)— the qualifications used —‘usually’, ‘general speaking’, and ‘often’— are deliberate: “My claim is not that these three components are realised to the maximum degree across the whole of all or most current legal systems. Rather, it is that their significance in many legal systems and much legal thought is such that departures from them —which are in fact numerous— are regarded as suspicious or problematic.” (p. 5)

			Lucy continues by making explicit two caveats regarding LAJ (p. 16):

			(i) It is not ubiquitous, but pretty common throughout legal doctrine; and

			(ii) It oscillates from more to less abstract (and back). 

			And from the last caveat, i.e. “LAJ must be contrasted with less abstract (but not pure particularistic) judgment”, prefigures “another and related warning”: “It is that LAJ should not be flippantly contrasted with moral or ethical judgement. This is a mistake because there is no a priori reason why the models in play in one domain should not be similar or even exactly the same as those in another” (p. 18). 

			Later on Lucy responds to the question: “Why is LAJ worthy of further study?” (p. 19) Although his response is not fully unpacked until the end of the book, he advances: “My general argumentative strategy is an attempt to find value in LAJ regardless of the charges against it” (p. 25). In short, there are at least four considerations that make the study of LAJ worthwhile, each one responding to a charge against it: 

			(A) It appears to be an historical anachronism, but it is “historically significant”: “Its emphasis in generality and abstraction could be seen… as generating a distinction between feudal (or medieval law), on the one hand, and bourgeois (or liberal) law, on the other” (pp. 19-20); 

			(B) It “seems deeply morally counter-intuitive” by suppressing particularities and differences: “[L]aw deliberately ignores much about character, context, and knowledge of those before it, so that makers of good faith mistakes and those not wilfully ignorant can often be trapped in the law’s maw” (p. 21);

			(C) It looks like “there is a great deal wrong with it” and as such is “deeply problematic” (p. 22); and,

			(D) It follows —from A, B and C— that LAJ is, therefore, unfair, morally objectionable, or suspect.

			In sum, he identifies at least four different, but sometimes related, strands in the critique of LAJ:6

			 (a) The grip of a significant historical transition: “it is a shift from modern law to postmodern law, from autonomous law to responsive law, or from [liberal] legal order to post-liberal legal order” (p. 22); 

			(b) The suppression of “particularity and difference”, by ignoring “many of the significant features of those before it” and by articulating and informing behind an arguably gender-neutrality an “objectionably valorised notions of masculinity, on the one hand, and inappropriate images of femininity, on the other” (pp. 23-24);

			(c) The problem of fairness: “although law is often a means of treating people equally, it is simultaneously and equally often a means of treating them unequally. Treating different people as if they were the same, or treating different people in exactly the same way, is in effect a form of unequal treatment” (p. 24); and 

			(d) Two related forms of an intuition regarding the problem of fairness: “One holds that, keeping defendants rather than claimants in mind, it is unfair for the law to hold them to standards of behaviour which they cannot achieve… The other, related form of this intuition holds that it is unfair not to excuse good-faith wrong doing” (p. 25).7 

			Lucy proceeds to tackle the methodological question of “How?” Firstly, he advances: “The approach adopted here is jurisprudential or legal-philosophical”; but with an important constraint “law’s judgement is an aspect of legal institutional design”, which refers to “both to procedural and substantive doctrines, on the one hand, and more general features of a legal system, on the other” (p. 26). Secondly, he cautions: “The temptation among many contemporary jurists and legal philosophers is to assume that answers… must entail the construction of arguments from first principles” (p. 27). Instead, he explains: “What follows avoids immediate recourse to first principles. Our examination of LAJ aims to illuminate the values, if any, immanent within this aspect of legal institutional design or, at the very least, closely related to it”. Thirdly, he clarifies “The values I examine are normative —part of our moral, ethical and legal fabric—” and “I ignore non-normative sources of support for LAJ”, and even elucidates (p. 28): 

			My discussion of the values immanent within and supportive of LAJ is not in any sense foundational. It is not therefore concerned, as much moral philosophy is, with the epistemological or rational basis of those values. Rather, the principal burden is to elucidate those values and their relationship not just with this aspect of legal institutional design but also with one another.

			Fourthly, he makes explicit one key aspect: “One way in which we can try to ensure a close fit between our normative and explanatory accounts of an aspect of legal institutional design, on the one hand, and that aspect of legal institutional design, on the other, is by embracing the participants’ point of view as our principal methodological injunction” (p. 29).8 Lastly, he takes sides with those —like Ronald Dworkin— who think that contemporary legal philosophy does not have to be boring, but “should strive to be interesting” (p. 31, fn 79).9 He adds (p. 32): 

			[W]e cast our troth in with the proponents of the allegedly interesting jurisprudential project and focus upon illuminating some area of legal institutional design. The questions in this enterprise do not revolve around the existence conditions for law in general or for any conceivable legal system, but instead centre upon particular legal concepts and features of existing legal systems.

			He finishes his introductory chapter one “Law’s Judgement” with a “Prospect”: “Chapter two addresses the legal person, examining the forms it takes and sketching the nature of its relation with LAJ”. “Chapter three distinguishes three charges of unfairness that LAJ often generates. One of the charges relates to legal-liability responsibility, [other] raises the issue of impartiality and the third invokes the idea of equity (or mercy)” (pp. 32-33). The remaining chapters explore —as advanced— the various connections between LAJ and some of our most important legal and political values, such as “dignity” in chapter four (pp. 123-162), “equality” in chapter five (pp. 165-203), and “community” in chapter six (pp. 205-242). “The final [concluding] chapter —chapter seven— recaps the arguments of the previous chapters and reiterates the claim that LAJ is nowhere near as morally and politically problematic as critics lead us to believe” (p. 34). 

			Clearly, his argument implies the adoption of a broader normative perspective, which can be characterized as “immanence” and distinguished from “consistency” (or “congruence” or “coherence”):10 “The immanence (or embeddedness or embodiment) claim is stronger than the mere consistency claim in two respects. First, because it insists that the values in play are not merely compatible with, but make normative sense of LAJ; and second, because it holds that these values are indeed manifest or constrained in that social-institutional form” (p. 246). 

			What’s more, he adds: “an account of the moral and political company that LAJ keeps adds to the latter’s lustre because it endorses an holistic position about value. Such a position holds that both the worth and truth of each of our values is, either in part or in full, a function of how well each fits with the rest of our values” (p. 247). Immediately after, he refers to Dworkin —who espoused this kind of view— and quotes a couple of passages from Justice for Hedgehogs (pp. 247-248): “in political morality integration is a necessary condition of truth. We do not secure finally persuasive conceptions of our several political unless our conceptions do mesh.” And, “full value holism —the hedgehog’s faith that all values form an interlocking network, that each of our convictions about what is good or right or beautiful plays some role in supporting each of our other convictions in each of those domains of value”.11 In the final chapter seven “Conclusion”, Lucy wraps his argument (pp. 243-245):

			My attempt to place LAJ in a broader normative (moral-cum-political) perspective is intended to make some of its particular features less troubling than they might appear when viewed up close… Furthermore, this broader normative perspective prevents us viewing LAJ in isolation, helping us to see that it is not a free-standing, single ‘thing’ or discrete item but, rather, part of a more complex interconnected whole or amalgam comprising, at the least, notions of dignity, equality and community.

			III. LAJ Revised

			I agree almost completely with Lucy’s claims, but I fear he is being extremely cautious and tends to avoid going deeper and stops short by adopting weaker versions, instead of the stronger versions. Let me be clear, I totally agree that law’s judgement is abstract, and contains the three components described by Lucy, and so on, especially regarding the duty of the judges of fidelity to law and its purposes and values to the extent that I endorse completely the virtues of LAJ. As the reader can see I am sympathetic to the project, and will like to push it forward. 

			First, instead of endorsing unambiguously the claim that law’s judgment —in addition to being abstract— is objective, Lucy affirms (p. 5, fn 8):

			It is tempting to say that these features show that law’s judgement is also objective and there is at least one credible sense of ‘objective’ in which this is right... However, the notion of objectivity when applied to law can have many other senses... and is undoubtedly complex. Although some significant points about law’s abstract judgement can be made using various senses of that term...  this runs the risk of unnecessary complication.12 

			He can easily respond that his claim is merely that law’s judgement is abstract, without endorsing or neglecting that it can be objective as well. In any event, instead of saying that it is “undoubtedly complex” and “runs the risk of unnecessary complication”, I will like to advise him on the contrary: to explore not only the dichotomies abstract-concrete, general-particular and objective-subjective, but also the close interconnections between abstract-general-objective,
on the one hand, and concrete-particular-subjective, on the other hand. After all, these three components, in general, and the uniformity component, i.e. “law judges its addressees by reference to general and objective standards equally applicable to all” (p. 4), in particular, are rooted in the interconnection between abstractness, generality and objectivity, which are at the core of law’s formality and even legality. 

			Actually, in his “Abstraction and the Rule of Law”, Lucy advanced: “That concept [i.e. the concept of the rule of law] consists of two constitutive claims: first, that the rule of law stands against arbitrary power and, second, that it consists of, at the very least, a limited number of principles, observance of which prevents law-makers from exercising power arbitrarily.”13 Furthermore, he acknowledged that Lon L. Fuller’s and Joseph Raz’s accounts of the rule of law do not explicitly support LAJ, except implicitly through “the requirement that legal rules be general.” He added:14 

			As a matter of both lawyerly and ordinary common sense, generality in this context can have at least two meanings... one idea in play is that the provision in question applies to all citizens or, perhaps, to all of its addressees (these two possibilities need not be the same)... Generality here is therefore simple uniformity: the same rules bind all... 

			But there is another sense generality can plausibly have here... [rules] are or must be applied in the same manner. Saying this is to say more than that the same rules do or should bind all citizens (or addressees). It is to insist upon uniformity of application. This second sense of generality turns attention from the rules themselves to their enforcement and interpretation...

			Simple uniformity and uniformity of application can be advanced by, and are to some extent embodied in, law’s abstract judgement. The uniformity component of law’s abstract judgement is, after all, virtually synonymous with simple uniformity. The first —presumptive identity—component ensures a degree of uniformity of application by making it very difficult for liability decisions to turn upon particularities of the disputants’ character or context...  

			Second, regarding Lucy’s caveats, although he announces that “LAJ is not ubiquitous”, he cannot really meant it, at least not without risking a contradiction, since he asserts “It is more deeply embedded in some areas of legal doctrine than in others. A more expansive survey would disclose areas in which it has little influence”; and, “Judged across entire legal systems, the abstract nature of LAJ is thus a matter of degree, of more or less” (p. 16). In that sense, the fact that LAJ is not as deeply embedded in all areas of legal doctrine, even if we grant that there are areas with little influence, does not disprove, but —on the contrary— proves that it is ubiquitous, i.e. present everywhere, where law is and its large or little presence, reconfirms that it is thus a matter of degree, of more or less.

			Let me suggest a friendly amendment to this caveat: LAJ is ubiquitous, though more deeply embedded in some areas of legal doctrine than in others, including some in which it may appear to have little influence, and as such LAJ’s ubiquity across entire legal systems is thus a matter of degree, of more or less. Furthermore, this way of framing his caveat is consistent with the book, in general, and the other two warnings, in particular: not only LAJ oscillates from more to less abstract and back, and can be contrasted with less abstract (but not pure particularistic) judgment,15 but also has a close interconnection with moral or ethical judgement.16

			Third, despite his thorough defence of LAJ, Lucy tends to adopt the weaker versions, although stronger ones are easily available to him: “I do not claim that the three components of LAJ have marked each and every legal system known to human-kind. I claim only that LAJ is a more pronounced feature of liberal or bourgeois legal systems than it is of feudal legal systems” (p. 6). From my perspective, it is possible to adopt a stronger version of the LAJ claim to the extent that it is not only a pronounced feature of modern law, i.e. bourgeois or liberal, but also a prominent feature of law that has marked each and every legal system. He can again easily respond by repeating what his claim is and is not, but I will like to counsel him to the contrary. Let me be clear, I completely agree that “LAJ is a more pronounced feature of liberal or bourgeois legal systems than it is of feudal legal systems”, but it is still a prominent feature of law that has marked each and every legal system, including both feudal or medieval law and liberal or modern law. The problem seems to be that Lucy considers the former as rigid and the latter as not. In his voice (p. 20): 

			If the former was made up of different legal incidences tied to a variety of fairly rigid roles, one’s rights and obligations being determined by those roles, then the latter seems distinctive in its lack of such rigidity and because all addressees of the law are legally formally equal. Law’s abstract judgement in part embodies the latter idea and this could possibly be regarded as a constitutive characteristic of bourgeois law.

			...There was no genuine sense in which all addressees of the law were regarded as the same before it; nor were addressees of the law always bound by the same laws. The law recognized a number of different legal statuses and these determined one’s legal rights and duties, liabilities and immunities, in a fairly rigid way. 

			Certainly, in the feudal or medieval law there were different categories of legal addressees and the different legal statuses determined one’s rights and obligations, whereas prima facie in the liberal or modern law all legal addressees were placed in the same (or similar) broad category and so had the same (or similar) bundle of rights and obligations.17 Let me suggest that LAJ is independent not only of the rigidity or not of the categories but also of the multiplicity or not of legal addressees, since the abstractness is and will be present within each category regardless of being broadly or narrowly construed. Is this consistent with Lucy’s position? And more importantly, is this true? I believe it does.

			Bear in mind that in chapter two “Law’s Persons”, Lucy begins by clarifying “the legal person is not necessarily a natural person... Corporations are not natural persons —the kind of physically embodied human beings by which we are surrounded— yet they are certainly legal persons” (p. 35). Continues by distinguishing at least two instances of legal person-talk: “One encompasses what can be called ‘the person as presupposition’ (PaP), while the other is ‘the person as consequence’” (PaC) (p. 37).18 Accordingly, the legal person is understood not only “as the precondition of legal regulation” (p. 39) (or the “common point of imputation” in Kelsenian terms) but also “as a consequence of legal doctrine [that] can yield numerous apparently quite different persons” (p. 52) (or “an artificial construction of jurisprudence” / “a construction of legal science” in Kelsenian terms).19 Finally, he concludes: “‘the’ legal person is multiform and not identical with natural persons” (p. 53). In that sense, a “legal person” is a construction that does not correspond necessarily to a “natural person” (or a “human being” in Kelsenian terms), since legal systems do not grant necessarily “personhood” (or “personality” in Kelsenian terms) to all natural persons and even recognize non-natural persons as legal persons.20 In Hans Kelsen’s words:21

			It is said, too, that the human being has “personality”, that the legal order invests man with personality —and not necessarily all men. Slaves are not “persons,” they have no legal personality. Traditional theory does not deny that “person” and “human being” are two different concepts, though it asserts that according to modern law, as distinguished to ancient law, all men are persons or have personality.

			It is worth noting that the legal person comprehends not only the broader category of PaP and different narrower categories of PaC, including both natural and non-natural persons, but also that the abstractness is and will be present within each category, with their respective set of rights and duties.22 The fact that the category of legal persons has been extended from very few more or less rigid categories in ancient law23 to several rigid categories in medieval law24 to the not so rigid category of all —or almost all— legal addressees in modern law reinforces in my point of view that LAJ is independent both of the multiplicity or not and the rigidity or not of the categories. 

			What’s more, the fact that nowadays boys and girls, citizens and foreigners, disabled and not-disabled, heterosexual and homosexual, men and women, poor and rich, religious and not religious, and so on, can fit into the same abstract and broad category of human beings does not mean that they are completely identical nor that there are any differences among them. Let me insist that abstractness —and even generality— should not be confounded with equality, as Lucy himself argues, by exploring the connection between LAJ and “equality” (pp. 165-203), and even seems to recognize, as George Orwell puts it: “All animals are equal, but some animals are more equal than others.”25 

			Fourth, there are a couple of minor points, in which I prefer an alternative approach (or some other stipulations) and somehow a different conclusion. On the one hand, at first I was intrigued by Lucy’s use of the term “impartiality” (pp. 96-110), which in some contexts seemed to me to refer to “neutrality”. Then, I noticed —by revising the essay26 from which that section draws upon— that Lucy conceded not only that “impartiality is often taken to be synonymous with the idea of neutrality” but also that “efforts to distinguish them appear merely stipulative, inventing a distinction not actually here.”27 

			Personally, I believe that complete neutrality is impossible in social sciences, in general, and in the law, in particular. It is neither possible nor desirable. The law is not neutral, it has purposes and values, and the legal officials cannot remain neutral by taking no position, they have to act upon and take some position, as Lucy points out: “Yet, although adjudication rarely, if ever, extends its judgement to every aspect of the disputants’ conduct and character, it always invokes (when done legitimately, at least) the law values. And the judicial duty of fidelity to law must include, if recourse to purposes and values is unavoidable in rule application and interpretation, fidelity to those purposes and values” (p. 100).28 (I will return to the discussion on fidelity to law in section IV. Conclusion: LAJ Recognised.)

			On the contrary, I consider that impartiality at least in the application and interpretation of law is not only desirable and possible but also necessary.29 Since the law is not neutral and the legal officials cannot remain neutral, it is necessary not only to guarantee “a minimal requirement of impartiality in the context of legal disputes, namely, an attitude of openness to and lack of pre-judgement upon the claims of the disputants” (p. 97)30 but also to audi alteram partem, i.e. listen to the other party or side, in order to take a position on the dispute and not on the disputants, and much less to have an already biased, prejudiced or pre-established position on either the dispute or the disputants, as Lucy puts it (p. 106):31

			Judgment must be based on the law and not some assessment, unless it is part and parcel of the law, of one or other of the disputants’ moral or social status or virtue. Why? To ensure that disputants are treated in the same way regardless of their character or worth, their moral status, lifestyle or gender, ethnicity or religion. Judgement according to the law therefore treats disputants impartially, not in the sense of taking no position on the rights and wrongs on the dispute, but in the sense of taking no position on the rights and wrongs of their character, commitments, moral standing, etc., except insofar as such considerations are relevant to the interpretation or application of the relevant law. 

			On the other hand, Lucy affirms at the beginning of the book “Law’s judgement is supposedly blind to these differences, treating Duke and pauper, man and woman, Christian and non-Christian, homosexual and heterosexual, aesthete and philistine alike” (p. 8); later on, he reiterates “The law and the courts are supposedly blind to differences in status and needs, treating both mighty and lowly in exactly the same way” (p. 99). And in his conclusion he asserts (p. 243):

			The abiding motif of the various arguments presented in previous chapters is that law’s abstract judgement (LAJ) ignores much. What it ignores, and the ways in which it does so, is not, however, well captured in the traditional image of Justitia. That image most often tells us that the law has no gaze, for Justitia does not see: law and justice are blind. But they are patently not. When we stand before the law, facing its judgement, the law’s agents assuredly do see: they register all of those aspects of ourselves and our conduct made relevant by the law, both at conviction and liability stages, and at sentencing and remedy stages. The law sees, yet it almost never attempts to view us in all our detail and context, being satisfied only with glimpses of the real nature, character, experience and milieu of those it judges. This is not to suggest that the law’s agents —judges, magistrates, police officers, wardens and the like— deny the humanity and particularity of those with whom they interact. Yet they must often ignore aspects of that double-sided truth, setting aside or placing out of view many of the specificities of those before them.

			Let me recall that the traditional image of Justitia is depicted by a goddess, Astrea, for the Greeks, and Themis, for the Romans, who is not blind but blindfolded, i.e. it is no that she does not see, but that she is not expected to see. Therefore, I am confident, on the contrary, that the traditional image of the blindfolded goddess Justitia does capture why LAJ ignores much and has to ignore much.

			Last but not least, fifth, one of the many contributions of the book —as I’ve already said— consists in providing the first book-length pretty exhaustive analysis and defence of LAJ, and its connection not only with our most important legal and political values, such as dignity, equality and community, but also with some juristic conceptions embedded in the law, such as personhood, i.e. legal persons, and fairness, including responsibility, impartiality and equity (or even mercy). 

			Anyway, I have to confess that at some point I was speculating what about the connection of LAJ with liberty (and its many facets as autonomy, freedom, free will and even responsibility).32 However, I was surprised that though it was not developed explicitly, it was found throughout the book in most of the discussions, but especially in two: 1) on the rationalist legal person (and PaP) and its rationality (pp. 63-67); and, 2) on liability-responsibility (pp. 81-82), and its three conditions: capacity (pp. 87-89), intentionality (pp. 82-85), and rationality (pp. 85-86).

			On one side, after delineating three conceptions of rationality, from the “more demanding” to the “less demanding” and then to the “even less demanding”, Lucy affirms (p. 64): “To be an addressee of the law here, to be ‘response-able’, is to have the general capacity both to recognise reasons and have reasons as the basis for one’s beliefs and conduct”. On the other, after demarcating three conditions of liability-responsibility, Lucy cites Fuller at length (p. 90), but let me emphasis the relevant portions: “To embark on the enterprise of subjecting human conduct to the governance of rules involves of necessity a commitment to the view that man is, or can become, a responsible agent, capable of understanding and following rules, and answerable for his defaults”. “Every departure from the principles of the law’s inner morality [or legality] is and affront to man’s dignity as a responsible agent”.33 Furthermore, Lucy clarifies (p. 91):

			Yet law traditionally does build-in a good deal of room for such choice because it normally attempts to engage with the practical reasoning of its addressees. It sets and communicates requirements to its addressees, but it is possible for its addressees to ignore these, to make and act upon other choices, albeit at the risk of sanction or other legal consequence. By building in room for choice, the law treats its addressees as (in Fuller’s term) responsible beings, with (in Fuller’s terms) dignity. In allowing the possibility of choice contrary to its guidance, law also respects freedom. This is freedom to act other than law requires, but it is no less a form of freedom for all that.  

			I found these discussions very illuminating and consistent with the revision of the classic literature done by Friedrich A. Hayek, who attributed to Marcus Tullius Cicero the most effective formulations of freedom under the law:34 

			
					The conception of general rules —leges legum;

					The conception of obedience to law in order to be and remain free —omnes legum servi summus ut liberi esse possimus; and

					The conception of the judge as a law with voice and of the law as a voiceless judge —Magistratum legem esse loquentum, legem autem mutum magistratum. 

			

			IV. Conclusion: LAJ Recognised

			To conclude let me clarify that I not only applaud Lucy’s pretty exhaustive analysis and defence of LAJ but also embrace it because he has the merit of “standing on the shoulders of giants”,35 in general, and Dworkin and Fuller, in particular. On the one hand, in addition for adopting a form of “moral reading”, for his sympathetic but yet critical discussion of Dworkin’s conceptions of “dignity” (via Immanuel Kant) (p. 149),36 of “equality” as “(the right to) equal concern and respect” (pp. 192-200),37 and of “community” (or even “fraternity”) as “community of principle” (pp. 230-241).38 

			On the other hand, for his references to Fuller and the acknowledgment that the judicial duty of fidelity to law, i.e. to follow and apply the existing law, not to create new law, includes and must include fidelity to law’s purposes and values, which I have characterized —following Fuller— as an “intelligent fidelity” in contraposition to a “unintelligent fidelity”.39 In Lucy’s words (pp. 100-101):40

			But, as soon as it is conceded that the law is a purposive institution, it becomes unavoidably normative: law in general and the law of particular jurisdictions consists not only of a collection of standards, requirements or prohibitions, but also of a range of purposes that animate them... what we expect of good judges deciding hard cases is judgement, where what is meant is not simply a resolution of the dispute, but a discerning assessment of what the law and its underpinning purposes or values require in the particular case.

			Certainly, in hard cases, factual or fictional, such as the Elmer’s case,41 the Ida White’s —or the vanished legacy— case,42 the Speluncean explorers’ case,43 and even the “No dogs (in the airport/railway station/subway)” rule44 or the “No vehicles in the park” rule,45 the fidelity to law and to its purposes or values necessitates LAJ. It will guide the judge in doing a virtuous judgement from the abstract to the concrete and back of what the law and its purposes or values truly need not only in most cases but also in exceptional ones that cry for a mitigation of the rigidities of the written law. In sum, I endorse Lucy’s LAJ and will like to push the argument even further. 
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			EL JUICIO DEL DERECHO: ALGUNAS REFLEXIONES

			William Lucy2

			Summary: I. Amalia on Virtue and Community. II. Rodrigo’s Questions. III. Haris’s Tension.

			My first thought is gratitude: I’m grateful to Amalia Amaya, Rodrigo Camarena Gonzalez and Haris Psarras and for taking the time and trouble to engage with Law’s Judgement.3 Academic lives seem to be increasingly busy and the time needed to live that kind of life —to read, think, talk and teach— is under pressure from various performance metrics and indicators.4 So: I appreciate them making time. I am also grateful for the opportunity to think again about some of the arguments in the book, provoked by their interesting and insightful thoughts and comments. What follows are my thoughts on some of their thoughts.

			I. Amalia on Virtue and Community 

			I think that modern law’s judgment —the way in which we, law’s addressees, are assessed by its multiplicity of standards— is abstract. And a brief way of unpacking what I mean by ‘abstract’ is: it ignores a great deal about our conduct, characters and context when it judges us. Now, I presume that Amalia doesn’t disagree with this as an empirical claim, that she accepts that law’s abstract judgment (hereinafter LAJ) is an obvious but not ubiquitous feature of the major modern legal systems. But it is absolutely plain that she doesn’t like it. I’m not certain that I like it either, but I set myself to examine what might be said in its favour in the latter part of Law’s Judgement. My aim was not to provide an all-round defence of LAJ; it was, rather, to see if we could add ballast to the argumentative scales and incline them a little in LAJ’s favour. So, although Amalia takes me to offer a ‘justification’ for LAJ, I do not see my own arguments in that way if we mean by ‘justification’ something like this: an argument or series of arguments which show LAJ is of overwhelming importance or value.5 

			For Amalia, LAJ is, it seems, of no moral or political value. That is because abstract judgement is not virtuous judgement. The virtuous judge sees “the whole picture, perceives all the morally and legally salient features of the case and miss[es] nothing of relevance”; she is “emotionally attached to the parties [and] will describe and re-describe the case in all its particularity”; she can “specify the values at stake in ways that make them applicable to the situation at hand” and will revise those values when necessary to avoid absurdity or injustice. I have no problem with this as a possible and plausible characterisation of what virtuous judgement might look like in the abstract, or at large. I’m sure that openness to all possible relevant considerations when making decisions, emotional engagement with the parties affected by one’s decisions and sensitivity to the values in play in decisions are, in general, commendable. 

			But this picture of virtuous judgement is not a picture of legal judgement (or even that narrow subfield of it which consists of appellate courts deciding hard cases) in any of the jurisdictions with which I am familiar.6 One thing that looms large —overpoweringly so— in that limited subfield of legal judgement, but which features only fleetingly in Amalia’s characterisation of virtuous judgement is this: the law. That is, the legal doctrines, principles and rules, alongside their alleged underpinning values, the interpretation or application of which is the subject matter of the dispute in an appellate court hard case. It is exactly those principles and rules which prevent judges from being virtuous, in Amalia’s sense: they stop judges seeing the whole picture, they exclude some or many or possibly all of the morally salient features of the case and they constitute an interpretive straight-jacket through which the case must be described (so it cannot, legally speaking, be ‘redescribed’). The cases I mentioned in Law’s Judgement to highlight the ‘moral jolt’ that LAJ presents illustrate just this kind of exclusion and limitation; they are shorthand means of highlighting LAJ’s morally troublesome nature. 

			I disagree with Amalia, for now at least, about how we should respond to this: she responds by replacing LAJ with LVJ (law’s virtuous judgment) whereas I attempt to examine what moral or political weight LAJ might have despite its morally troubling features. This disagreement could well be temporary, since it is not certain that LAJ will, in the end, pass muster in moral and political terms; it might have some such credit but that might not be enough to outweigh its moral and political debits. I, however, have not yet given up on LAJ and so cannot endorse LVJ. 

			As to community, we are in agreement, subject to one caveat. I argue in chapter 6 of Law’s Judgement that LAJ embodies or supports a fairly thin form of community which, as Amalia notes, is egalitarian. It is not “a community in which people are bounded by affective ties and in which there are relations of mutual aid and reciprocal service”. I agree with Amalia that that is a worthy ideal, a form of community worth striving for and worth maintaining where it exists. The kind of community that LAJ creates is thinner than that, but not without moral standing; furthermore, that thin kind of community may well be a first step to the realisation of thicker, morally more appealing forms of community. The caveat is this: I do not think that our efforts to realise morally appealing forms of community is a zero-sum game, such that realising a thin form of community in some contexts (the juridical, for example) makes impossible the realisation of other, thicker forms of community in other, related contexts. The sources and forms of community are interconnected, and the means of realising and thwarting its many forms, are various;7 while law might be a means of realising and maintaining one such form of community, I hope that is not the only means. Moreover, if we have to rely upon law alone to realise our various ideals of community, then I think we are in trouble. 

			II. Rodrigo’s Questions

			These are excellent questions and none of them were raised, never mind answered, in Law’s Judgement which is not to say they are irrelevant. Rodrigo’s questions are pressing and absolutely pertinent. 

			This, I hope, is an accurate paraphrase of the thrust of Rodrigo’s first question: are statutory provisions the paradigm instance of rules? And, if they are, is it appropriate to speak of law’s abstract judgement in a common law legal system, since precedents look more like examples than rules, and abstraction is a notion more fitting for rules than for examples? On the first point, my answer is this: I don’t think so. My reason is that, along with most common lawyers, I have a rather loose understanding of what rules are: they are usually relatively general injunctions, although they can of course have very specific content, with an ‘internal aspect’ displayed by all who accept the rules.8 Common lawyers are just as happy to speak about rules in relation to cases —‘the rule in Rylands v Fletcher’ and ‘the rule against perpetuities’—9 as they are to speak about rules in relation to statutory provisions (as in the ‘rule’ in section 53 (1) (a) of the Law of Property Act 1925 that an interest in land can only be created or disposed of in writing signed by the person creating or disposing of the interest).

			Of course, they might be mistaken to do so, although I am not sure that their mistake is that common law ‘rules’ are always examples while statutory ‘rules’ are always rules. Insofar as the distinction between rules and examples rests upon specificity, the former always being more specific or detailed than the latter, it is dubious: the common law rule (or example) in Rylands v Fletcher is not radically, qualitatively less specific than that in s 53 (1) (a) of the LPA 1925. If the distinction is instead one that turns upon malleability, the thought being that examples provide more interpretative leeway for followers than rules, then that might be so in some instances. But all propositions are ripe for interpretation, particularly those, like propositions of law, that we have to ‘apply’ to the world. As a football referee, I have to apply the offside rule. That rule can be explained to me in at least two ways: I can be shown instances of the rule being applied by other referees and I can be given the text of the rule. In each case, there is room for interpretation, questions and clarifications. I doubt that there is anything like a qualitative distinction between examples and rules, the difference being at most one of degree.

			Does this matter for the arguments of Law’s Judgement? It might. For if we think there is a bright-line, qualitative distinction between rules and examples, the former always and ever being more detailed and less ‘malleable’ than the latter, then abstraction will be easier to achieve through rules than via examples. But I am not persuaded that such a bright-line qualitative distinction exists. 

			Rodrigo’s second and third questions raise difficult issues. The problems of implementing the principle of accommodation are
the core of his second question and I have no answers to the issues Rodrigo highlights. All I have to say is that he undoubtedly raises the correct issues: cultural accommodation is difficult for law, insofar as the latter is a regime of general rules (or principles or propositions). It remains difficult even for a regime of law that displays no or few of the marks of LAJ, since the questions of who belongs and how they belong, and of whether or not that type of belonging is sufficient to merit legal recognition, are just as pressing there. The Western legal systems have excluded and included different groups at different times: animals could once stand trial, but we now think it more appropriate to confer various legal protections upon them; women’s entrance into the domain of legal recognition was, in English law, incremental, full standing perhaps not fully confirmed until 1991.10 These struggles for inclusion and recognition are the stuff of everyday political action and, I think, will exist in any kind of legal system. How particular legal systems react to them and, ultimately, either accommodate or reject them, is important and interesting.11 But law should be only one stop in the journey of these recognition struggles and, in my view, not always the most important one, since legal changes alone do not often completely solve the struggles and injustices which provoke them. 

			Sovereignty is the fulcrum of Rodrigo’s third question, which I think can be paraphrased thus: is LAJ a product of sovereignty in the form it exists in the liberal state? That form, as Rodrigo suggests, is this: there is a single and supposedly all-powerful source of law. Certainly, the change from feudal to liberal (or bourgeois, capitalist or mercantile) legal orders was accompanied by changes in the way in which public power was envisaged. That was possibly a transformation from the charismatic power of Kings, Queens and Lords to the power of the ‘State’, something independent of those whose conduct deployed the power ‘it’ unleashed.12 But I’m not sure that state power has ever and always been reducible to a single sovereign source in the Western jurisdictions, many of which are politically complex, being amalgams of different cultures, ‘national’ groups and, of course, sources of power. Furthermore, this near ‘pluri-sovereign’ reality was seemingly stumbled upon or hinted at by John Austin, albeit as a matter of legal theory. What, after all, is the conclusion of Austin’s search for the sovereign if not this: it’s complicated!13 I think that might be Rodrigo’s thought, too, and, if so, I share it. What, then, is the relationship between LAJ and sovereignty? On a properly nuanced and probably complex view of the latter, I’m sure there is an historical, temporal correlation. As yet, I have no clear idea as to the causal or other connections that might underlie that correlation. 

			III. Haris’s Tension

			Haris takes the tension between LAJ and a range of moral values as the core of his comment. The tension is between LAJ’s failure to see all that is significant about the conduct and character of those it judges and those values which incline us towards an altogether more ethically sensitive —or virtuous, for Amalia— mode of judgement. He thinks that, although I offer some arguments to undermine some of the criticisms of LAJ that arise from these values, I nevertheless make too much of this tension. For me, there certainly is a tension; for Haris, there is not (or, as he says, it “is practically non-existent”). Can our disagreement be resolved? Possibly.

			One step to accord consists of noting what, exactly, we agree about. Haris and I are certainly in agreement on this issue: that the use of rules as a means of guiding and judging conduct always entails some degree of abstraction.14 That is because rules qua rules must have some degree of generality and generality always, to some degree, overrides particularity. I, like Haris, hold that “abtract judgement is a feature of any rule-based mode of action-guidance”. Where we might differ, though, is here: I think it is perfectly possible for different systems of rule-based action-guidance to display, across each system as a whole, different degrees or levels of abstraction. They can be, at large, more or less ‘abstract’. One of the contrasts I attempted to draw in Law’s Judgement, albeit hastily, was between the level of abstraction displayed by modern legal systems, which manifest LAJ, and the English feudal legal systems. My hunch is that the latter was much less abstract than the former, modern law’s embrace of LAJ being one of its most distinctive features.15 Furthermore, the possibility of more or less abstract systems of rule-governed action-guidance is attested by the contributions to this symposium, Haris’s view of such systems occupying a very different place on the ‘more or less abstract spectrum’ than Amalia’s view. Of course, if Haris’s view is that there is no such spectrum, that there are simply different —in terms of their content— systems of equally abstract judgement, then he would reject this point. But if he accepts it, where else might we disagree?  

			Perhaps on argumentative strategy. Haris is absolutely right to note that my responses to many actual and imagined criticisms of LAJ operate at the level of specifics rather than generalities, using my discussion of liability in negligence law as an example. My argument in Law’s Judgement is that this system of liability-responsibility is not unfair or, perhaps more accurately, not as unfair as critics allege. Its moral basis can be found in a not obviously morally mistaken system of outcome responsibility. It seems that Haris does not disagree with the particulars of that argument, but he does find it a little petty-fogging or trivial. He thinks that “a response to... critics in light of the generals rather than the particulars of LAJ would be more apt and effective”. Haris might well be right about that and he seems well placed to take up that issue himself. But I have what could be a partial defence for this approach, although some might regard it as no defence at all. 

			It is this: LAJ is hard to talk about in the abstract. One reason for that is that it is there, right in front of our (contemporary or modern lawyers) noses. So close, indeed, that we almost can’t see it. Furthermore, not only is it so close, it is also very nearly ubiquitous, albeit not in the sense of being always and ever explicitly in play: its absence is often as telling as its presence, making lawyers suspicious of law’s so narrowly drafted that they all but name a person, group or class or bodies of law that lack systematicity or generality. A good way of bringing this very close but not quite ubiquitous feature of the modern legal landscape into focus is to point to particular instances or aspects of it. That is how I began Law’s Judgement and how, as Haris notes, I respond to a few of the arguments offered by jurists against LAJ. 

			One could dub this a ‘bottom up’ approach, the ‘bottom’ being particular juridical instances of LAJ. The usual contrast is with a ‘top-down’ approach which was characterised thus by Jules Coleman: “In top down explanations, the theorist begins with what she takes to be the set of norms that would gain our reflective acceptance... Then she looks at the body of law... and tries to reconstruct it plausibly as exemplifying those norms. Parts of the law... may fail to be plausibly reconstructed... and identified as mistakes”.16 I do not think that one approach or the other is always obviously better nor do I believe that there is an a priori truth here to guide us. If Haris accepts that too, then the only thing that sets us apart is our different approaches to LAJ. That counts as a genuine difference but it is not, I think, one which will yield a great substantive divergence, generating radically incompatible accounts of LAJ’s value.    
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					6  I would not now say, as I once did, that this replaces law’s judgement with another, more ethically sensitive form of judgement: see W. Lucy, Book Review (1999) 19 Legal Studies at 427-428 and Alan Norrie’s reply at 231-234 of his Punishment, Responsibility and Justice (Clarendon Press 2000). 
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