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Abstract: Authoritative directives are distinguished from other im-
peratives, like the demands of a robber, in virtue of being made un-
der a claim of right that subjects treat as plausible. This essay argues
that the reason a directive must be grounded in a plausible claim of
right to count as authoritative is that a directive counts as authori-
tative only if backed by detriment that is reasonably likely to deter
enough noncompliance to enable the authority to minimally achieve
the ends she intends to achieve by directing behavior (the Detriment
Thesis or DT, for short). Only DT can explain why directives must be
grounded in a plausible claim of right to count as authoritative.
Keywords: practical authority; epistemic authority; legitimacy; law;
conceptual jurisprudence.

Resumen: Las directivas de autoridad se distinguen de otras 6rde-
nes imperativas, como las exigencias de un ladrén, en virtud de que
se emiten bajo una reivindicacién de derecho que los sujetos con-
sideran plausible. Este ensayo sostiene que la razén por la que una
directiva debe basarse en una reivindicacién plausible de derecho
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para ser considerada autoritativa es que una directiva sélo se con-
sidera autoritativa si estd respaldada por alguna coaccién que sea
razonablemente probable y que disuada lo suficiente del incumpli-
miento como para permitir a la autoridad alcanzar minimamente los
fines que pretende lograr al dirigir el comportamiento (la tesis del
perjuicio o DT, por sus siglas en inglés). Sélo la DT puede explicar
por qué las directivas deben basarse en una reivindicacion plausible
de derecho para ser consideradas autoritativas.
Palabras clave: autoridad practica; autoridad epistémica; legitimi-
dad; derecho; jurisprudencia conceptual.

Summary: |. Introduction. Il. An Analysis of the Concept of a Claim

of Right. lll. What Does it Mean to Say a Claim of Right is Plausible?

IV. Grounding the Plausibility of Authority’s Claim of Right. V. The

Detriment Thesis and Practical Authority’s Claim of Right. VI. Refe-
rences.

l. Introduction

It is commonly thought that authoritative directives are distinguis-
hed from the demands of someone with just a bare power in vir-
tue of being made under a claim of right —or, as it is sometimes
called, a claim of authority." Although it is sometimes thought that
authority’s conceptual claim of right is a claim of moral right, legi-
timacy, or correctness (Raz, 1994; Alexy, 1998), the relevant claim,
for my purposes, asserts only that the claimant has a right to direct
the behavior of members of a group which is conferred by an ar-

1 | use the term authoritative directives to refer to the directives of anyone who
has what Raz (1994) calls de facto authority, which is conferred by social facts —like
the existence of norms in a system that authorize someone to direct the behavior
of others. Raz distinguishes de facto authority from justified or legitimate authority,
which he refers by using authority without a modifier. This essay is concerned only
with de facto authority.
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tifactual system of guidance that otherwise governs the behavior
of the members of the group.?

This is not to deny that someone might have a moral right to di-
rect the behavior of subjects and thus have morally justified autho-
rity, as might be true of an all-perfect God, if any such being exists.
But, either way, it is uncontentious that not all authority is morally
justified. It is true, after all, both that a legal system can be ille-
gitimate, as in the case of an authoritarian system forced on sub-
jects against their resistance, and that even reasonably just authority
can be exercised in an illegitimate way.

This claim of right, moreover, must be treated by subjects as plau-
sible to constitute a person’s directives as authoritative —and hence
as binding— over them. It is not necessary, of course, to constitu-
te one person P as having authority over another Q that Q accepts
P's claim of right. But if Q does not accept P's claim, then Q must,
to constitute P as having practical authority over her, acquiesce to it
by behaving as if she regards it as plausible.

The statement that Q must behave as if she regards P's claim
of right as plausible to constitute P as having practical authority over
her does not entail she always complies; however, it is not compa-
tible with open and wholesale resistance. While plausible to think,
as Raz (1994, p. 211) argues, that P can have de facto authority over
Q if P (1) claims a right to direct Q's behavior and (2) is “effective
in imposing her will” on Q with respect to what P tells her to do,
this entails that Q complies enough to enable P to minimally achie-
ve the ends she seeks to achieve by directing Q's behavior. It is thus
necessary to constitute P as having authority over Q that her direc-
tives are minimally efficacious in guiding Q's behavior.

2 In most cases, the system of guidance also governs the behavior of the
putative authority. | am reluctant to claim this is necessarily true because it seems
to me our concept of authority is compatible with the possibility of authority that
is unconstrained by any existing system of guidance —i.e. of absolute authority of
the sort Hobbes (2017/1651) believed that sovereigns were entitled to. Though |
am not convinced of that possibility, | cannot rule it out. For this reason, this essay
is agnostic on that issue.

Problema. Anuario de Filosofia y Teoria del Derecho, (20), 2026, 20507
Kenneth Himma | Practical Authority as Grounded in a Plausible Claim of Right

e-ISSN: 2448-7937 DOI: https://doi.org/10.22201/iij.24487937¢.2026.20.20507

Esta obra esta bajo una Licencia Creative Commons Reconocimiento-NoComercial 4.0 Internacional

3de24


https://doi.org/10.22201/iij.24487937e.2026.20.20507
https://creativecommons.org/licenses/by-nc/4.0/

4 de 24

But it is not sufficient to constitute P as having authority over Q
that her directives are minimally efficacious in guiding Q's behavior.
Hostages and prisoners of war generally comply with the directi-
ves of their captors to ensure they survive their captivity; however,
we would not, without knowing more about the context of their
confinement, describe their captors as having anything more than
a bare power over them.? To constitute P as having authority over
Q, Q must concede P's authority by accepting or acquiescing to,
no matter how reluctantly, to P's claim of right and treating it as
plausible.

It is helpful to note that the issue considered here has not got-
ten the kind of attention in the literature that has been devoted
to the idea it is in the nature of authoritative guidance that it claims
moral legitimacy, moral correctness, or a moral right to rule.* The re-
ason for this, if | had to guess, is that the claim that practical autho-
rity must be conferred within a system of guidance that otherwise
governs the behavior of subjects is a truism;® and truisms do not at-

s Indeed, even where hostages or prisoners accept the legitimacy of their
captors, we hesitate to describe their captors as having authority over those in
captivity. In such cases, subjects are typically thought to suffer from a pathology
that renders them unable to render morally effective consent —such as, for
example, “Stockholm Syndrome”. See, e.g., Mona (2023).

+ It is arguable that having a moral right to direct the behavior of a subject
would constitute an authority as morally legitimate as to that subject —at least
to the extent that it is exercised within the scope of the right. Raz (1985, p. 3), for
instance, equates moral legitimacy with a “right to rule, where this is understood as
correlated with an obligation to obey on the part of those subject to the authority”.
See also Buchanan and Keohane (2006): “To say that an institution is legitimate in
the normative sense is to assert that it has the right to rule—where ruling includes
promulgating rules and attempting to secure compliance with them by attaching
costs to noncompliance and/or benefits to compliance” (p. 405).

5 Itis worth noting in this connection that the only claim to authority discussed in
the three entries in Stanford Encyclopedia of Philosophy devoted to the topic is the
claim to moral legitimacy or correctness. See “Authority” (Christiano & Sciaraffa,
2025), "Political legitimacy” (Peter, 2023), and “Legal obligation and authority”
(Renzi & Green, 2025). The idea that authority claims to legitimacy and correctness
has created a literature not only because those ideas are contentious, but also
because they are thought to have profound consequences for the theories of law
and authority. For instance, Raz (1994, p. 185) believes the idea that law as such
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tract a lot of attention in the literature —unless they have important
consequences, which is not always obvious until someone points
them out.®

Regardless of whether or not a particular authority is morally
legitimate, justified, or correct, practical authority can be conferred
only within systems that otherwise govern members of the relevant
group. A judge might, of course, believe that she has a moral right
to rule and that her legal authority is morally legitimate or correct;
but her legal authority to bind parties with her decisions is confe-
rred by the norms of the legal system. Similarly, a referee’s institu-
tional authority to bind players in a sports league with her decisions
about whether an infraction of the rules occurred is conferred by the
league’s institutional norms. In all such cases, the behavior of sub-
jects is already governed by substantive norms of the relevant sys-
tem; and the claimed right is conferred within, and by, that system.
Either way, the right that matters for my purposes is conferred by a
set of social or institutional norms, and not by objective or conven-
tional moral norms.

This essay argues that the reason a directive must be grounded
in a plausible claim of right to count as authoritative is that a directi-
ve counts as authoritative only if backed by detriment that is reaso-
nably likely to deter enough noncompliance to enable the authority
to minimally achieve the ends she intends to achieve by direc-
ting behavior (the Detriment Thesis or DT, for short). It begins with

claims morally legitimate authority is inconsistent with inclusive legal positivism.
Either way, the topic of this essay presents, as far as my research shows, an issue
of first impression. Apart from casual references to this right, like that discussed
below in the text to Note 6, | have not been able to find an extended discussion
of it —again, | suspect, because it is a conceptual truism that does not appear to
have any important implications with respect to the nature of practical authority.

o As Scott Shapiro (2011) explains this uncontentious claim in the context of
legal practice in the U.S.: “In the United States, for example, in order to establish
claims of legal authority within the federal system one must show that they
eventually derive from the United States Constitution” (p. 26). As far as | can tell,
the claim that practical authority in a system is conferred by other norms of the
system is a truism.
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an analysis of the compound concept of a claim of right in terms
of its atomic constituents and argues that whether a claim of right
is plausible is determined by the doxastic reactions of its subjects
to that claim as these are expressed in their behavior. It concludes
that only DT can explain why directives must be grounded in a plau-
sible claim of right to count as authoritative.

There is no requirement that detriment be punitive in motivation
or as severe as the penalties of the criminal law; even the threat of a
failing grade satisfies the DT to the extent it enables a teacher to as-
sess student performance. DT requires no more than that detriment
is reasonably contrived, and therefore reasonably likely, to deter
enough noncompliance to enable the authority to minimally achie-
ve her ends in directing behavior —no matter how mild the de-
triment may be and regardless of whether it is intended to deter
noncompliance. If a piece of detriment is minimally equipped to de-
ter noncompliance to the requisite extent, then it satisfies DT.

Il. An Analysis of the Concept of a Claim of Right

The idea that it is a necessary condition for someone to count
as having practical authority over members of a social group that

7 One might be tempted to object, as Hart does in the case of law, that this
makes practical authority a “gunman writ large”, but this objection is unpersuasive
—in both cases. Even if one believes there can be law or practical authority in a
society of angels, it is clear that laws and authoritative directives are typically (if not,
as | argue in this essay, necessarily) backed by detriment. It simply misrepresents
the situation to describe even the law of the most repressive existing legal regime
as a “gunman writ large”. | would be surprised if anyone who has ever had a
loaded gun pointed at her face would regard a system of law or authoritative
guidance as analogous to a gunman simply because its directives are backed by
detriment. | have parked illegally in front of cops on many occasions, knowing |
would be ticketed within moments of leaving my car, because it was expedient
to do so. But | would never flout the demands of a gunman. Indeed, | would go
further: | think it misdescribes the situation to characterize even the criminal law of
even the harshest regimes as coercive. While | have done so because it is standard
in the literature, | now think that is misleading, if not an outright exaggeration.
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her directives are made under a plausible claim of right cannot
be explicated without saying something about the compound con-
cept of a claim of right. This section explains this notion in terms
of its atomic constituents —that is, in terms of the concepts of claim
and right out of which the compound is constructed.

1. What is a Claim?

The term claim has a number of easily conflated usages. It is often
used as a verb to suggest a nontrivial probability that a statement
is either false or unjustified. As Oxford English Dictionary (n.d.) de-
fines this use, to claim is to “state or assert something is the case,
typically without evidence or proof”.? This use does not explicitly
state that some piece of content is false or lacking evidence, but a
word expressing that content is asserted without evidence is aptly
used to express skepticism about it; one familiar example is “so
you claim” when uttered in response to content one believes is du-
bious as a means of expressing one believes it is dubious.

This is the usage deployed in Joseph Raz's (1994) view that
law claims morally legitimate authority and Robert Alexy’s (1998)
view that law claims moral correctness. In both cases, claim is used
as a verb to attribute an unsupported assertion to a legal system
or its officials; indeed if the relevant claim is true and hence sup-
ported by the evidence, then the authority counts as legitimate,
on both their views of the matter. Given that judges commonly en-
force wicked norms, the appropriate response to each claim, unless
one knows considerably more about the content of the particular
system and norms, is the kind of skepticism insinuated by this verb-
usage of claim.

s | occasionally cite a dictionary to specify the relevant usage when there is
more than one usage and to justify describing a claim as a truism —which would
otherwise have no more convincing justification than that it seems intuitive to
the person making the claim. For a discussion of the essential role of truisms in
conceptual analysis, see Shapiro (2008, chap. 1).
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But this is not the relevant use; the one that matters —for my pur-
poses— is a noun that refers to a right one is believed to have.’
As Oxford English Dictionary (n.d.) defines this noun usage, the term
claim picks out an appeal for something believed, or thought,
to fall within the scope of an entitlement; that is, it defines the term
claim as a “demand or request for something considered one’s

due”(italics added).
2. What is a Right?

While the concept of a right is a contentious one, there is no need
for a nuanced explication of that notion here because its most sa-
lient property for my ends is uncontentious.' The claim that P has
a right, held against Q, to perform an act a entails that Q owes
an obligation to P to refrain from doing anything that interferes with
P's doing a: my speech right against the government under the First
Amendment defines a legal obligation on the part of state officials
not to interfere with my expression unless necessary to achieve
a compelling state interest; my moral right to life against all compe-
tent persons morally obligates them to refrain from interfering with
my continuing to be alive unless it is necessary to prevent me from
culpably causing death or grievous bodily harm to someone else;
and so on.™

s After all, the locution claim of right is, obviously, a noun phrase. The locution
of right specifies the kind of claim being made.

0 See, e.g., Wesley Newcomb Hohfeld (1919) and Judith Jarvis Thomson
(1990). This obligation of non-interference does not imply that Q has an obligation
to comply with P's directives. While it is not implausible to think authoritative
directives obligate subjects to do what they direct, that claim cannot be validly
deduced from just the claim that authoritative directives are issued under a
plausible claim of right.

1 This is uncontentious. As Raz (1999, p. 275) puts the matter, “A person who
says to another «l have a right to do it» is... claiming that the other has a duty
not to interfere”. For a number of similar quotes, see “Rights” in The Stanford
Encyclopedia of Philosophy (Wener & Cruft, 2025).
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3. What is a Claim of Right?

The content of the compound concept claim of right is easily de-
rived from its atomic pieces. Since (1) the concept-term claim
picks out an expressed belief about what one has a right to and
(2) the concept of a right entails an obligation of noninterferen-
ce on the part of those persons against whom the right is held,
the concept of a claim of right refers, in part, to an expressed view
about the obligation of noninterference owed by those agents aga-
inst whom the right is held.

The obligation of noninterference is created by the same norms
that create the right to direct the behavior of subjects: a legal right
on the part of Pto direct Q's behavior defines a legal obligation on the
part of Q not to interfere with P's efforts to direct Q's behavior; and a
moral right on the part of P to direct Q's behavior defines a moral
obligation on the part of Qs not to interfere with P's efforts to direct
Q's behavior. Though nonparties to an authority relation might also
have an obligation not to interfere, that obligation would be defined
by other norms governing them.

The idea that it is a conceptual truth that law claims moral co-
rrectness or legitimacy, as Alexy and Raz believe, is thus rooted in a
confusion about what kinds of right can ground authority. Given that
practical authority need not be grounded in some moral right to di-
rect behavior, there is nothing in the practices constituting a person
as having practical authority that even insinuates a claim of moral
correctness or legitimacy. If law can make conceptual claims about
its authority, those claims assert nothing about its correctness or le-
gitimacy because there is nothing in the concepts of law or autho-
rity that implies that only morally justified directives count either
as legal or authoritative. While there are evaluative uses of law
and authority which refer only to morally ideal systems of authorita-
tive guidance, this essay is not concerned with them.'?

12 Raz's distinction between de facto (i.e. factual) authority and justified authority
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lll. What Does it Mean to Say a Claim of Right is Plausible?

A claim of right must count as plausible to constitute someone
as having practical authority over members of a group. An ideolo-
gically minded robber might attempt to convince you that she has
a moral right to direct you to surrender your cash because “all pro-
perty is theft” or some such self-serving nonsense; but that does
not constitute her demand as authoritative because her claim is not
properly grounded in any system of norms that binds you and
is thus implausible. Even if she is a member of a criminal organiza-
tion and subject to norms that require members to rob nonmem-
bers, you are not bound or obligated by her demands (although
you might be obliged to comply) because those norms do not even
purport to be authoritative as to nonmembers.

This is not to suggest that a robber cannot, as a conceptual
matter, make a plausible claim of authority. Given that one per-
son can establish another person as having practical authority over
her by accepting or acquiescing to her claim of authority (provi-
ded that she counts as rational), it is conceptually possible for a
robber to gain authority over her victim, but only if the robber’s
engagement with her victim establishes a more durable relation-
ship that transcends just the random encounter where the robber
points a gun at the victim and demands her money. The differen-
ce between a robber and the boss of a crime gang is that gang
members voluntarily opt in to the system created by the boss's di-
rectives and consent to her general governance —and irrevocably
so in the case where any attempts to leave the gang are punished
with death.

One might think it is a necessary condition for a directi-
ve to count as authoritative that the corresponding claim of right
is true, but that overlooks an important nuance. While necessary
to constitute a directive as authoritative that the associated claim

(which he refers to using the term authority without modifiers), assumes there are
such evaluative usages. See Raz (1994).

Problema. Anuario de Filosofia y Teoria del Derecho, (20), 2026, €20507
Kenneth Himma | Practical Authority as Grounded in a Plausible Claim of Right

e-ISSN: 2448-7937 DOI: https://doi.org/10.22201/iij.24487937e.2026.20.20507
Esta obra esta bajo una Licencia Creative Commons Reconocimiento-NoComercial 4.0 Internacional


https://doi.org/10.22201/iij.24487937e.2026.20.20507
https://creativecommons.org/licenses/by-nc/4.0/

of right is true, its truth-value is determined by whether subjects
treat it as true and therefore as plausible. Although most true state-
ments count as true regardless of whether they are treated as true,
the claim of right needed to constitute a directive as authoritative
is true only if the intended subjects treat it as true by complying with
the claimant’s directives enough to enable her to achieve, at least
minimally, the ends she attempts to achieve by directing their be-
havior. Plausibility and truth thus converge in the context of autho-
ritative guidance.

This is not true of other kinds of claim. To say some claim is plau-
sible is to say that one would be epistemically justified, at least pre-
sumptively, in believing it on the strength of a pre-reflective reaction
that it seems true.”™ But it is crucial to note that whether a claim
seems true is determined by our initial reactions to it, which count
as intuitive in virtue of being pre-reflective and thus as immedia-
te. However, those reactions are not arbitrary: they are conditioned
by evidence that makes the claim seem true to us without reflection.

What counts as plausible will vary from one group to the next
depending on what evidence is available to members. The claim
the earth is flat was once considered plausible in virtue of its ap-
pearance to the unaided eye because people at the time had no
conflicting evidence: someone who believed that the earth is flat
on the strength of such appearances was presumptively justified
in believing it —as would be a child with no more to go on than
what her eyes tell her. What counts as plausible thus varies across
cultures and people.

IV. Grounding the Plausibility of Authority’s Claim of Right

There are two salient questions in assessing the plausibility of a pu-
tative authority P's claim of right over members of some group S:

15 Oxford English Dictionary (n.d.) defines the term plausible as “seeming
reasonable or probable” (emphasis added).
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the first is whether there is a set of norms already governing mem-
bers of Swhich confers a right on P to direct their behavior; the se-
cond is whether members accept, or acquiesce to, P's claim of right.
Acceptance and acquiescence differ in terms of the conscious
mental state that expresses them; however, both require, as is dis-
cussed below, that the person instantiating that mental state com-
plies enough with P's directives, to enable P to minimally achieve
the purposes she seeks to achieve by directing her behavior.

1. Grounding the Plausibility of Authority’s
Claim of Right in a System of Norms

P counts as having authority over members of a group only if the-
re exists a norm conferring a right on P to direct their behavior.
The authority of federal courts in the U.S., for instance, is conferred
by Article I, Section 1 of the U.S. Constitution, which states that
“the judicial Power of the United States shall be vested in one su-
preme Court, and in such inferior Courts as the Congress may from
time to time establish”. Further, Article Ill, Section 1 defines the ju-
risdiction of the federal courts, whereas Article Il, Section 3 autho-
rizes the President to nominate persons to serve as Justices of the
Supreme Court.™

The ratification of the Constitution by the original thirteen sta-
tes brought the U.S. federal government into existence by means
of institutional norms conferring authority on various governmental
bodies to create, adjudicate, and enforce tellings that count as le-
gally authoritative in virtue of satisfying those constitutional norms.
The efficacy of these norms in guiding behavior, together with that
of federal statutes governing official and nonofficial behavior, create
and sustain the federal government as part of a composite system
that also incorporates the legal systems of the states and their mu-
nicipalities; these latter entities are created in similar fashion by their
state constitutions and municipal charters. The authority of the le-

1+ See Note 6, above, and associated text.
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gislative, judicial, and executive bodies, as well as that of officials
who act on their behalf, is wholly grounded, then, in authorizing
norms that are formal and institutional.

While possible to ground authority in norms that are neither for-
mal nor institutional in character, practical authority must, by its very
nature, be grounded in authorizing norms that confer a right to di-
rect the behavior of members of some group. In every case, practi-
cal authority is constituted, in part, by a right to direct the behavior
of persons whose behavior is subject to the same system of guidan-
ce that creates that right to direct their behavior.

An assertion of this right is implicit in any directive that counts
as authoritative and is easily read off of the circumstances in which
a directive is issued. The imperatives of a cop, for instance, di-
ffer from those of a robber in that the cop’s comes bundled with
a claim that asserts, in essence, that law authorizes her to issue
those imperatives, which constitutes them as directives. Although
not every authority comes dressed in a uniform indicating her sta-
tus as such, a putative authority’s assertion of this right can nearly
always be quickly inferred from the circumstances of an encounter
resulting in an imperative or directive in most cases.

The notions of plausibility and efficacy are thus conceptually
related in the context of authoritative guidance. Just as it is a ne-
cessary condition for the existence of a system of law that its norms
are minimally efficacious, it is a necessary condition for the existen-
ce of a system of authoritative guidance that its directives are mini-
mally efficacious in guiding subject behavior. Accordingly, whether
members of a group regard a putative authority’s claim of right
as plausible is determined, in part, by whether they comply enough
with her directives to enable her to minimally achieve the ends
she seeks to achieve by directing their behavior —i.e. by whether
the putative authority’s directives are minimally efficacious in gui-
ding the behavior of members.
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2. The Relevance of Moral Considerations in
Assessing the Plausibility of a Claim of Right

The content of authority’s conceptually requisite claim of right need
not be reasonable from the moral point of view to count as plausible.
If our conceptual practices are any indication, even the head of an
organized crime gang can count as having authority over its mem-
bers. If members accept or acquiesce to the head's claim of right
and comply enough to enable her to minimally achieve the pur-
poses she seeks to achieve by directing their behavior, she counts
as having authority over them; this is implicit in our use of the term
boss to describe such heads —i.e. as crime bosses.

One might think that there are conceptual limits on how wicked
a directive can be and count as authoritative, but any such limits
are determined by considerations of efficacy. There cannot be legal
authority in a system lacking norms prohibiting violence, not be-
cause it is too wicked to count as a system of law, but because (1)
there cannot be an efficacious legal system in a Hobbesian state
of nature defined by a condition of war of all against all and (2)
a normative system that prohibits no violence is just not equipped
to prevent a state of nature among self-interested beings like us in
worlds of acute material scarcity like ours.

That said, considerations of efficacy do not define an absolute
limit on how wicked someone’s directives can be consistent with
an apt attribution of authority to her, as various religious texts attri-
bute authority to Satan —whose wickedness is, according to each
of the Abrahamic traditions, unlimited. Consider, for instance, Luke
4:5-7 (NIV):

The devil led him up to a high place and showed him in an instant all the
kingdoms of the world. And he said to him, "1 will give you all their authority

and splendor; it has been given to me, and | can give it to anyone | want to.

If you worship me, it will all be yours”. (Emphasis added)'

15 While other translations use the term “power” instead of “authority”, this
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While Jesus, knowing the devil is maximally evil, decli-
ned the offer, it was not because he rejected the notion that Sa-
tan has authority over the kingdoms of the world; it was because
he believed that he was morally obligated to do so. As he explai-
ned to Satan “[ilt is written: «Worship the Lord your God and serve
him only»” (Luke 4:8, NIV).

Although the text explicitly attributes to Satan only the capacity
to confer authority, it presupposes Satan has authority to confer. Whi-
le one can do something akin to conferring authority over oneself
by accepting a claim of right, one can confer authority over others
only if one has it to confer. One can confer authority only by dele-
gating or granting it, and one can delegate or grant authority only
if one has it to delegate or grant. If Satan can confer authority on Je-
sus, then a person who is maximally wicked can have authority over
a person who is not, as presumably occurs in hell, on these Biblical
doctrines.

One might reject these views on moral or theological grounds,
but that is different from rejecting them on the ground that they
do not cohere with the existence conditions for authority —at least,
as we folk understand them. The notion that these views are incon-
sistent with our concepts (which are constructed by how we use
the corresponding words) cannot be reconciled with the fact that
millions of believers accept them, as strange as they might seem
to nonbelievers. Though ordinary talk is not always precise, it is
unambiguous on this much: it is possible for devils, crime bosses,
and anyone else devoted to the pursuit of evil to have practi-
cal authority over others —though such authority is obviously
not justified.

does not matter. The point here is just to illustrate that “authority” can aptly be
used in such contexts —and not to decide on the best translation of the verses.
That the NIV translation uses the term is enough to make the point about use.
Indeed, the fact there is a substantive moral or theological issue concerning
whether authority is the best word to use in such contexts presupposes that the
word is aptly used in those contexts.

Problema. Anuario de Filosofia y Teoria del Derecho, (20), 2026, 20507
Kenneth Himma | Practical Authority as Grounded in a Plausible Claim of Right

e-ISSN: 2448-7937 DOI: https://doi.org/10.22201/iij.24487937¢.2026.20.20507
Esta obra esta bajo una Licencia Creative Commons Reconocimiento-NoComercial 4.0 Internacional

15 de 24


https://doi.org/10.22201/iij.24487937e.2026.20.20507
https://creativecommons.org/licenses/by-nc/4.0/

16 de 24

3. Grounding the Plausibility of Authority’s Claim of
Right in the Doxastic Reactions of Subjects

The plausibility of a claim among members of some group is de-
termined, as was discussed in Section 2, by their pre-reflective re-
actions about whether, given the available evidence, it is worthy
of belief in virtue of seeming true. Since their pre-reflective reac-
tions depend on what evidence is available to members, what cou-
nts as plausible varies from one group to the next.

The composition of the group determining the plausibility of a
claim depends on its content and therefore differs from one type
of claim to another. Whether a scientific claim is plausible is deter-
mined by the reactions of scientists with the relevant expertise. Whi-
le a scientific claim might seem plausible to nonexperts, whether it
counts as being plausible is determined by the pre-reflective reac-
tions of experts, who count as epistemic authorities on the relevant
matter in virtue of having expertise on the content of the claim.

But expertise is not at all relevant in evaluating practical
authority’s claim of right.’® One can, of course, seek the advice of ex-
perts on issues of authoritative guidance, but their views, do not
necessarily count as practically authoritative: even if an attorney’s
expressed views about the content of law are infallible, that does
not constitute them as practically authoritative. A judge’s orders
are binding because she has legal authority to issue them and not
because she has epistemic authority on the law’s content. While
a judge might also have epistemic authority on law’s content in vir-
tue of having the proper expertise, whether any judge has such
authority is a wholly contingent matter.

Since it is the doxastic reactions of those over whom someo-
ne claims authority that determine whether her claim is plausible,
her claim of right must be public in the sense that it and its grounds

15 Raz's Normal Justification Thesis purports to justify practical authority in terms
of its expertise in guiding subjects to do what right reason requires. But it is crucial
to recall that this essay is concerned with articulating the existence conditions for
what Raz calls de facto authority —and not justified authority. See Note 1, above.
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are knowable without unreasonable effort. It is not possible for P
to have practical authority over someone unable, in principle, to as-
certain P claims a right to direct her behavior. Although there can be
authority relations known only to the parties, as is true of certain
intimate relationships, there cannot be an authority relation that
is unknowable by the subject of that relation. Just as one cannot
be unknowably married, one cannot be unknowably subject to prac-
tical authority.

A claim of right counts as plausible as to members of a group,
then, only if grounded in authorizing norms that are epistemica-
lly accessible to them. Although this does not entail that subjects
grasp all the nuances of that claim, it does entail they must be able
to ascertain, at least in principle, that someone claims a right to di-
rect their behavior grounded in those norms —whether because
those norms are published in a medium subjects have easy access
to or whether because that claim of right is easily inferred from
the behavior of the putative authority and other subjects.

The relevant group is wholly comprised by the class of per-
sons whose behavior the authority claims a right to direct: if P
and Q agree P has a right to direct Q's behavior, then P's claim
meets the standard needed to constitute her, assuming that all the
other necessary conditions are also met, as having authority over
Q. It does not matter whether the rest of us regard the head of an
organized crime gang’s claim over members as plausible; if they
accept or acquiesce to it, that constitutes it as plausible —which
we implicitly acknowledge, perhaps with reservations, by describing
such heads as bosses.

4. Acceptance and Acquiescence as Determinants of Plausibility

Q's accepting P's claim of right plays the same role in determi-
ning its plausibility that Q's contracting with P plays in determining
the plausibility of the claim that Q is contractually obligated to P.
Whether you and | agree to a set of contractual terms determines
the truth of claims concerning whether we are contractually obliga-
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ted and hence also determines the plausibility of such claims: if my
agreeing to certain contractual obligations constitutes the claim
| owe them as true, it also constitutes that claim as plausible to each
of us since the fact that | agreed to them is epistemically accessible
to each of us. If a person is aware of all the facts constituting a claim
as true and grasps that those facts constitute it as true, she unders-
tands everything she needs to understand to discern its plausibility.

One counts as having acquiesced to an imperative only when
one complies despite being antecedently disposed not to. A per-
son acquiesces to a robber’s demand, for instance, when she com-
plies without resisting. She need not acquiesce to —much less
accept— any claims the robber makes to justify her demand to cou-
nt as acquiescing to that imperative; it is enough that she submits
to the robber’s demand by doing what she would not otherwise
do. It is enough to acquiesce to an imperative, whether authorita-
tive or not, that she submits to it by complying when not antece-
dently disposed to do so."”

Acquiescing to a practical authority’s claim of right differs from
acquiescing to an imperative in this way: acquiescing to a claim
of right involves submitting to the claimant’s authority in a way that
concedes her authority over the subject, whereas acquiescing to an
imperative involves submitting to that imperative by complying
when otherwise disposed. Acquiescing to an authority’s claim
of right, unlike acquiescing to an imperative, expresses a com-
mitment to comply that concedes the claim and thus the claimant’s
authority.’ While one might acquiesce to a robber's demands
on multiple occasions, if unlucky enough to be robbed by the same
robber more than once, submitting to the robber on one occasion
entails nothing by way of commitment —though it insinuates a dis-

17 To submit is, according to Merriam-Webster (n.d.), “to yield oneself to the
authority or will of another”.

18 This is the difference between membership in a crime gang and a transient
encounter with an armed robber. In the former case, the gang member accepts
and acquiesces to a claim of right; in the latter case, the victim acquiesces to an
imperative.
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position to comply with armed demands. A claim of right, unlike
an imperative, expresses a general capacity to direct the behavior
of the subject; however, one can acquiesce to such a claim only
by conceding that general capacity.

Acquiescence constitutes a claim of right as plausible in the fo-
llowing way. Since acquiescing to a claim of right implicates a com-
mitment to comply, it involves treating the claim as true and thus
as plausible. It does not matter whether one rejects the legitimacy
of the claim; what matters here is that one submits by complying
enough with the claimant’s directives enough to enable her to mini-
mally achieve the purposes she seeks to achieve by directing one’s
behavior, thereby conceding the formal or institutional validity (as
opposed to the moral legitimacy or moral correctness) of the claim.
Once again, we can see how the concepts of plausibility and efficacy
converge in the context of practical authority.

Accepting a claim of right is also constituted, in part, by a com-
mitment to comply, but for a different reason: accepting a claim
of right involves adopting the internal point of view towards that
claim and regarding it as morally legitimate. Adopting the inter-
nal point of view towards a system of guidance involves, as Hart
(1994) explains, treating its directives “as standard[s] to be fo-
llowed by the group” (p. 56). Although acceptance and acquies-
cence differ on whether the subject regards the system as morally
legitimate, each is constituted, in part, by a disposition to comply.

The plausibility of a putative authority’s claim of right is hen-
ce determined by the following social facts: (1) it is grounded
in authorizing norms that are knowable (if not known) by group
members; (2) group members converge in accepting or acquies-
cing to it, hence manifesting a commitment to comply that enables
the authority to minimally achieve the purposes she seeks to achie-
ve by directing their behavior; and (3) members understand that
any other members of the group, when there are other members,”

1w A set or group of subjects can, of course, consist of one member.
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accept or acquiesce to it, thereby manifesting a similar com-
mitment to comply.

V. The Detriment Thesis and Practical
Authority’s Claim of Right

The statement that practical authority can be exercised only under
a plausible claim of right entails that directives need a plausible
practical justification to count as authoritative: since the statement
that P has a right to tell Q to do a under some system N of norms
entails P is practically justified under N in telling Q to do a, the sta-
tement that P has a plausible claim of right to tell Q to do a under
N entails that P has a plausible practical justification under N for te-
lling Q to do a.

Norms confer authority by creating a permission to do what
is otherwise prohibited —i.e. by authorizing the relevant persons
to do it. Legal norms authorize judges in criminal cases to di-
rect bailiffs to forcibly remove a defendant from the courtroom
and transport her to another location where she will be incarce-
rated, which defines a special permission to do so. Absent that
permission, directing a person to remove someone else from
one location to transport her to another without her consent cons-
titutes intent to kidnap in every known legal system in our world.
Similarly, legal norms authorize bailiffs to remove a defendant from
the courtroom and transport her to another location where she will
be jailed, which defines a special permission to do so. Absent that
permission, removing a person from one location without consent
to transport her to another constitutes the offense of kidnapping
in every known legal system in our world.

While an act neither required nor prohibited by a set N of norms
counts as permitted under N without needing to be authorized un-
der N, an act permissibly done only by persons authorized to do
it under N because it is otherwise prohibited under N falls within
the scope of a right to perform it. Since the law permits only cops
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to detain people for reckless driving and confers a continuing per-
mission that can be revoked only by formal means, that special
permission defines a right which presumptively justifies an officer
in detaining a person for reckless driving under the legal norms that
create the permission. Moreover, it immunizes cops from the sanc-
tions that you and | would face for forcibly detaining a driver if it
cannot be otherwise justified under the law. It is this immunization
that, in the end, constitutes that permission as a right.?

Creation of a special permission to direct behavior in the form
of a right to do so is the only mechanism by which a system of gui-
dance can confer practical authority: a system N of guidance is co-
rrectly described as conferring authority on P to direct behavior only
if N entitles P to do something in the course of attempting to direct
behavior that it otherwise prohibits subjects from doing.?!

DT is uniquely equipped to explain why practical authority must
be exercised under a plausible claim of right that presumptively
justifies its exercise: it is the fact that the law authorizes a judge
to enforce her directives by imposing detriment such as incarcera-
tion or fines that explains why her directives must be grounded in a
plausible claim of legal right that legally justifies enforcing them
and constitutes them as legally authoritative. The judge needs a le-
gal right to impose such detriment because the rest of us are not
legally permitted to do so and, indeed, can be punished for doing
so. It is the fact the law authorizes judges to do what would otherwi-
se be unlawful that explains why their directives count as legally

2 Ordinary permissions seem to differ from special permissions in three
respects: (1) they are granted by the person whose interests are affected, and not
by the law — though the law might allow such permissions to be granted; (2) they
are special, and not general, permissions in the sense they are occasion-specific;
and (3) they can be revoked by the person granting it at will without invoking a
formal procedure.

2 |t is true, of course, that Q may decide to do what P says on the basis of P's
charisma. However, P does not count as having practical authority over Q until P
asserts a claim of right that ultimately threatens enforcement of her directives. Until
that point, Q is treating P's guidance as merely constituting suggestions that she is
free to disregard at any point.
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authoritative only if issued with a plausible claim of legal right that
presumptively justifies them under the law.

There is simply nothing else in the practices constituting autho-
ritative guidance that needs justification. Practical authority guides
behavior by means of sentences telling others what to do; however,
just uttering an imperative no more needs to be done under claim
of right than uttering any other sentence: | am as much permitted
to say “you must do this” as | am to say “the sky is blue” under
any norms of which | am aware that govern my behavior —other
than those of etiquette. It is the fact that a practical authority’s sa-
ying “you must do this” may be enforced by detriment severe
enough to deter noncompliance to the needed extent that expla-
ins why authoritative directives must be made under a plausible
claim of right that provides a presumptive practical justification.

It is crucial to note that a plausible claim of right to direct
someone’s behavior does not entail doing so is morally legitima-
te because that claim need not be morally plausible, as discussed
in Section 3.2.% Even so, it is not absurd to think practical authority
is morally legitimate only if grounded in a claim of right that sub-
jects treat as plausible. But if a system of guidance is legitimate only
if subjects consent to being governed by it, as is asserted by social
contract theories of moral legitimacy, then only systems of guidan-
ce grounded in a claim of right that subjects find plausible count
as legitimate.?

Either way, there is no other explanation of the notion that
practical authority must be grounded in a plausible claim of right
—or, for that matter, of the notion that practical authority, by its
nature, implicates a need for moral justification— than DT. DT ex-
plains not only why authoritative guidance is uniquely well-equip-
ped to guide the acts of rational self-interested subjects like us in
worlds of acute material scarcity like ours but also why we have

2 Again, this essay is concerned with de facto authority —and not justified
authority. See Note 1, above.

» Regarding a claim of right as plausible does not constitute consent to the
authority of the claimant.
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such grave misgivings about it which find expression in our search
for a theory of morally legitimate authority.
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