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Re su men:

En este ar tícu lo se sos tie ne que los con cep tos de le ga li dad, den tro de la
teo ría del de re cho, pue den en ten der se con ma yor pro ve cho si se pien sa
que es tán de ter mi na dos por mo dos de ob je ti va ción es pa cio-tem po ral. En
la pri me ra par te se pre sen ta un es que ma de ta les mo dos y, de esa ma ne -
ra, se ofre ce un mapa de las in ves ti ga cio nes ius fi lo só fi cas. En la se gun da 
par te, se ana li zan dos con cep tos de le ga li dad —de ter mi na dos por dos
mo dos di fe ren tes de ob je ti va ción es pa cio-tem po ral—. El aná li sis mues tra 
cómo am bos con cep tos de le ga li dad con du cen a di fe ren tes con jun tos de
fuen tes pres crip ti vas para la eva lua ción y el di se ño de los sis te mas ju rí -
di cos. Fi nal men te, se sos tie ne que la res pues ta de la teo ría del de re cho a 
los pro ble mas prác ti cos del ám bi to pú bli co no pue de ba sar se en un solo
con cep to de le ga li dad. Por el con tra rio, es ne ce sa rio ser plu ra lis tas so bre 
los con cep tos de le ga li dad y re co no cer las li mi ta cio nes de cada uno de
ellos —re pre sen ta dos, en este en sa yo, por la ob je ti va ción es pa cio-tem po -
ral que los sus cri be—. No se pue de ase gu rar que la teo ría del de re cho
esté en cri sis so bre la base de una pre sun ta fal ta de co rres pon den cia en -
tre al gún con cep to de le ga li dad y la rea li dad. Por el con tra rio, aque lla se
ge ne ra rá en la me di da en que la teo ría del de re cho lle gue a es tar do mi -
na da por un im pe ria lis mo teó ri co, a sa ber, por la creen cia de que cual -
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quier con cep to de le ga li dad es ca paz de cap tu rar el mun do tal como es,
y, por lo tan to, que es ca paz de eri gir se como fun da men to para una
agen da pres crip ti va. El vi cio de un im pe ria lis mo teó ri co in du ce una in -
quie tud so bre la iden ti dad de una dis ci pli na, y con du ce a so fo car la di -
ver si dad teó ri ca que se re quie re para dar una res pues ta éti ca a la com -
ple ji dad con cre ta del ám bi to pú bli co.

Abstract:

This pa per ar gues that con cepts of le gal ity in le gal the ory can be prof it ably
un der stood as be ing un der writ ten by modes of spatio-tem po ral objecti-
fication. In the first part of the pa per, a scheme of such modes is pro vided,
and a map of ju ris pru den tial in qui ries is thereby of fered. In the sec ond part 
of the pa per, two con cepts of le gal ity – un der writ ten by two dif fer ent modes 
of spatio-tem po ral objectification – are ana lysed. The anal y sis shows how
both con cepts of le gal ity lead to dif fer ent sets of pre scrip tive re sources as
to the eval u a tion and de sign of le gal sys tems. Fi nally, it is ar gued that the
re sponse of le gal the ory to prac ti cal chal lenges within the pub lic sphere
can not af ford to be based on any one con cept of le gal ity. Rather, we need
to be pluralists about con cepts of le gal ity, re cog nis ing the lim i ta tions of any
one such con cept – rep re sented, in this pa per, by way of spatio-tem po ral
objectification that un der writes those con cepts. A cri sis in le gal the ory can -
not be claimed on the ba sis of any al leged lack of cor re spon dence be tween
any one con cept of le gal ity and re al ity. On the con trary, a cri sis will en sue
to the ex tent that le gal the ory be comes dom i nated by the o ret i cal im pe ri al -
ism, namely, by the be lief that any one con cept of le gal ity is ca pa ble of
cap tur ing the world as it is, and, there fore, also ca pa ble of stand ing as a
foun da tion for a pre scrip tive agenda. The vice of the o ret i cal im pe ri al ism in -
duces anx i ety over the iden tity of a dis ci pline, and leads to a quell ing of the 
very the o ret i cal di ver sity that is re quired for an eth i cal re sponse to the spe -
cific com plex ity of the pub lic sphere.
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SUMMARY: I. In tro duc tion. II. Part I: Spatio-Tem po ral Objectifi- 
cat ion in Le gal The ory. III. Part II: Le gal ity Be -
tween The ory and Prac tice. IV. Con clu sion.

I. INTRODUCTION

Even the most ru di men tary re flec tion on the physi cali ty of
bor ders points us to wards re cog nis ing their ir re duc ibly
spatio-tem po ral na ture – an ob ser va tion, at first blush, so
ob vi ous it risks be ing in vis i ble to us. Bor ders, as we know,
can be em bod ied in the form of walls, fron tiers, cross roads,
door steps, check points. Bor ders may also be twi lights, sun -
sets, the first day of spring, dead lines, cur fews, the eves of
up ris ings. But no tice that a wall is it self of a cer tain thick -
ness. The bor ders be tween na tion states are them selves
spaces. Dusk and dawn are not neatly de mar cated phe -
nom ena: the pro cess of tran si tion from light ness to dark -
ness, or vice versa, is sim pli fied by us as a kind of bor der -
line.

There are two el e ments to these ob ser va tions. On the one 
hand, we are able to re cog nise that any phys i cal bor der is
it self of an ir re duc ible, in ev i ta ble thick ness, of an on go ing
pro cess, a con tin u ous move ment in time. On the other
hand, in ev ery day life that ir re duc ible spatio-tem po ral ity of
phys i cal bor ders is made in vis i ble to us – in us ing bor ders
to ori ent our selves, to see and rep re sent re al ity, to track
and con trol the cease less move ment of phe nom ena, we are
prone to for get the ar ti fi ci al ity, the ar bi trari ness of bor -
der-mak ing. The in sight to be gained is as fol lows: the mak -
ing of bor ders does not pro vide us with ac cess to the way
the world is; nor is it an end in it self. Rather, the prac tice of 
bor der-mak ing is an ar ti fi cial pro cess that makes us see
and rep re sent reality in a certain way, and that can there-
af ter be used for various ends.

Re cog nis ing the in ev i ta ble lim i ta tions of one’s own way of 
see ing can be pain ful, and at tempts have been made – in le -
gal the ory, but of course also gen er ally in the so cial sci -

129

CONCEPTS OF LEGALITY BETWEEN THEORY AND PRACTICE



ences – for grand uni fied the o ries. Once we re cog nise the
lim i ta tions of the so cial sci en tific con cepts of agency and
struc ture, say, we should then, it is thought, come to real -
ise the ne ces sity for a uni fied the ory, e. g., structuration (as 
in the work of An thony Giddens), or the habitus (as in the
work of Pi erre Bourdieu). The prob lem with any at tempt at
uni fi ca tion is the cor re la tive loss of ex plan a tory power:
structuration may avoid some of the ex treme as sump tions
made by ei ther an agency-driven or a struc ture-driven ex -
pla na tion of so cial be hav iour, but in do ing so, it also fore -
goes the in sights that such arguably more focused theo-
retical emphases can produce.

The ac tiv ity of the o ret i cal bor der-mak ing is, then, in ev i ta -
ble. We could not do the ory with out cir cum scrib ing, clas si -
fy ing, ap pro pri at ing, objectifying re al ity. The more strin gent 
and well-de fined our the o ret i cal bor ders, the more we can
ex plain, and, ar gu ably, the more use ful our the o ret i cal ex -
pla na tions can be, but, in do ing so, we move fur ther and
fur ther away from re al ity. Re cog nis ing the lim i ta tions of our 
the o ret i cal pic tures may make us think we should avoid
well-de fined the o ret i cal bor ders – that we should at tempt,
as I have noted above, unifications, ho lis tic grand the o ries.
To do this, how ever, is to fall into a trap, risk ing the util ity
of the ory. Rather, the utility of theory lies precisely in the
gifts of its constraints.

Cru cially, how ever, we come to see the lim i ta tions of the -
ory – of the ar ti fi ci al ity of the o ret i cal bor ders, of the en -
abling con straints of the o ret i cal pic tures – when we sub ject 
our the o ret i cal pic tures to the scru tiny of prac ti cal con -
texts. The o ret i cal ques tions are, in ev i ta bly, of the fol low ing
kind: what is law? What is le gal work? What is a le gal or -
der? Such ques tions de mand the dis ci plined con struc tion
of a the o ret i cal vi sion: one that uses a well-de fined con -
strained set of the o ret i cal tools to rep re sent phe nom ena in
a par tic u lar way. How ever, we would be per form ing a deep
mis take should we at tempt to use this one the o ret i cal vi -
sion as the foun da tion for pre scrip tions in re sponse to the
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scru tiny of a prac ti cal con text. That we are tempted to do
so is com mon enough: e. g., hu man be ings are, by na ture,
ra tio nal; there fore, we need to de sign our le gal and po lit i cal
sys tems such that they ca ter for the cal cu lat ing and de lib -
er at ing ca pac i ties of hu man be ings. In do ing so, the prac ti -
cal con text, say, of po lit i cal par tic i pa tion, is made all the
poorer for its ex clu sion of those that do not meet the stan -
dards of ra tio nal ity, as de fined in our the o ret i cal pic ture of
hu man na ture, e.g., the dis abled, the in ar tic u late, the poor. 
It is only by sub ject ing our the o ret i cal pic tures to the scru -
tiny of prac ti cal con texts that we can see the lim i ta tions of
our the o ret i cal pic tures. In com ing to re cog nise those lim i -
ta tions, what we ought to do is be come com fort able with
the en abling con straints of the ory: we need to keep pur su -
ing the tal ents of the ory to help us see and rep re sent re al -
ity, while si mul ta neously re strain ing our selves from think -
ing that any one of our the o ret i cal pic tures cap tures the
na ture or es sence of some phe nom e non, such that it can
form the foundation for a prescriptive agenda. Rather, we
should combine the discipline of theory as theory, while
defending theoretical pluralism in the light of practice.

To say all this is to both in tro duce the first part of this
pa per – that of pro vid ing a spatio-tem po ral schema for cate -
go ris ing the o ret i cal bor der-mak ing (I call it here, objecti-
fying) in le gal the ory – and to pre fig ure some of the con clu -
sions I shall draw as to the way we should con sider the re -
la tion ship be tween the ory and prac tice, and the ef fect that
this might have on our un der stand ing of the con cept of le -
gal ity. To pre fig ure the con clu sion more ac cu rately: I shall
ar gue that the con cept of le gal ity is it self in formed, if not
de ter mined, by spatio-tem po ral objectification. Char ac ter is -
ing such modes of objectification in le gal the ory will help us 
see the lim its of any one the o ret i cal pic ture of le gal ity. See -
ing the lim i ta tions of any one the o ret i cal pic ture of le gal ity
will help us to be the o ret i cal pluralists: we shall not see
con cepts of le gal ity as ri vals, but as po ten tial col lab o ra tors.
The scru tiny of prac ti cal con texts, I shall ar gue, de mands
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we be the o ret i cal pluralists: it de mands, in other words,
that we com bine the lim i ta tions of the o ret i cal pictures of
legality, thereafter using that plurality to offer more robust
responses to practical contexts.

One fur ther pre lim i nary mat ter must be men tioned be -
fore go ing on to pres ent an ini tial di a gram of spatio-tem po -
ral objectification in le gal the ory. The pre sen ta tion of such
meth ods is an ex er cise in look ing back, i. e., in char ac ter is -
ing tra di tions of ju ris pru den tial in quiry in cer tain ways.
Any such char ac teri sa tion is, of course, one out of many
ways of draw ing the map of a dis ci pline. The one I shall of -
fer does seem to me to be both a per sua sive and a use ful
one, but I do not pres ent it as the only or the cor rect or
even the most use ful ex er cise in a his tor i cal de scrip tion of
meth ods of objectification in le gal the ory. In other work, I
de velop other ways of look ing back, of map ping meth od -
olog i cal ten den cies, as sump tions and in sights in the long-
stand ing tra di tions of un der stand ing law, le gal work and le -
gal or der.1 The limits of the historical enterprise are the
limits only of our imagination.

II. PART I: SPATIO-TEMPORAL OBJECTIFICATION

      IN LEGAL THEORY

I be gin with a sim pli fied di a gram of spatio-tem po ral
objectification in le gal the ory:

SHORT-TERM LONG-TERM

INTERNAL BOX 1

Rea sons
De li be ra tion

De ci sions

BOX 2

Ha bits
Dis po si tions

Skills
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Con ti nuation

SHORT-TERM LONG-TERM

EXTERNAL BOX 3

Spa ces
Pro ce du res

Bio lo gi cal fac tors

BOX 4

Systems
Struc tu res
Insti tu tions

The hor i zon tal axis is the mode of spa tial ori en ta tion,
with the tem po ral ori en ta tion il lus trated by the ver ti cal
axis. In pro ceed ing be low to ex plain the ba sic tools and in -
stru ments of its each box, I shall also at tempt to lo cate – no 
doubt, in some cases, con tro ver sially – works of le gal the ory 
ca pa ble of be ing said to fall within each box.

In the short-term in ter nal box (Box 1) we can lo cate, for
ex am ple, the work of Jo seph Raz.2 Here, law is ana lysed
(and the bound aries of the le gal drawn, at least partly) by
ref er ence to the role that norms (de rived from the mo men -
tary snap shot of a le gal sys tem) play or should play in the
short-term de lib er a tion of agents – i. e., they need to func -
tion as pre-emptory rea sons, and for them to do so, we
need a par tic u lar con cep tion of au thor ity to sup port the ex -
er cise of that func tion. The point is that the con cep tion of
the law-giv ing au thor ity is it self al ready con di tioned by
prior spatio-tem po ral objectification – in this case, of lim it -
ing one’s the o ret i cal at ten tion to the short-term in ter nal.
Ar gu ably, much of con tem po rary le gal the ory lo cates it self – 
ei ther re flec tively or unreflectively – within this box. The
norms of ra tio nal ity are com monly evoked, and the sup -
posed in ter nal mach i na tions of thoughts are ana lysed via
the use of the for ma li sa tion of such norms, in clud ing that
of both prop o si tional and deontic logic. Such formalisations 
reach their apo gee with game the ory or ra tio nal choice the -
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ory. Thoughts are typ i cally said to pre cede ac tions: rea sons
func tion as causes of be hav iour. The tra di tional Car te sian
split be tween mind and body is fol lowed, with mind given
pri or ity. Of course, these ten den cies are hardly spe cific to
le gal the ory: both con tem po rary moral and po lit i cal phi los o -
phy tends to be dom i nated by re flec tion upon the sta tus,
struc ture and role of propo si tion ally ex pressed rules and
prin ci ples, most com monly used for the res o lu tion of tra di -
tional prob lem cases or moral di lem mas. Those fall ing short 
of the ex cel lence de manded by ad her ence to the norms of
ra tio nal ity, tend to be ex cluded – as has been ar gued, for
ex am ple, in the con text of po lit i cal phi los o phy, by Mar tha
Nussbaum in her crit i cism of John Rawls’ meth od ol ogy.3

The re volt in moral phi los o phy against the nar row ing of its
do main to that of the pro duc tion of rules and prin ci ples,
there af ter used by at om ised agents in the jus ti fi ca tion of
de ci sions, has been taken up, in the last quar ter cen tury,
by think ers (them selves very di verse) such as Iris Mur-
doch,4 Alasdair Mac In tyre,5 Nel Noddings,6 Owen Flana-
gan,7 Ste ven Fesmire,8 and others who have looked back to
Aristotle or John Dewey.

In deed, much of the crit i cism of those works one could
iden tify as fall ing within the short-term in ter nal box, has
come from the long-term in ter nal box (Box 2), where
long-term learn ing is given ex plan a tory pri or ity. Here, the
em pha sis is on know-how, rather than know-that. Apart
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from Dewey, in clud ing, most prom i nently, his work on ac -
tive hab its in Hu man Na ture and Hu man Con duct,9 and the
im por tance he placed on ed u ca tion in works such as De -
moc racy and Ed u ca tion,10 the philo soph i cal heroes here in -
clude Gilbert Ryle, whose crit i cism of the “ghost in the ma -
chine” —i. e., the prioritisation of thought (know-that over
ac tion (know-how))— is seen as valu able as his pos i tive
con tri bu tion based on the lan guage of dis po si tions.11 There
is, it must be said, a dearth of le gal the o ret i cal lit er a ture
that one can iden tify as be long ing to this box. One as yet
un pub lished con tri bu tion is that of Sundram Soosay’s PhD
the sis at Ed in burgh, en ti tled Skills, Hab its and Ex per tise in
the Life of the Law.12 Soosay’s work, in turn, ac knowl edges
a debt to some of the Amer i can and Scan di na vian Le gal Re -
al ists. Soosay’s work is men tioned, and briefly dis cussed,
by Neil MacCormick in his most re cent mag num opus, In sti -
tu tions of Law.13 There, MacCormick re minds us of the im -
por tance of not for get ting, while also warn ing us against re -
ly ing too much on, hab its – the lat ter be ing ar gu ably the
case in Aus tin’s work. As MacCormick is quick to point out, 
how ever, the con cept of habit is by no means used in the
same way by Aus tin as it is by Dewey, or, for that mat ter,
Soosay. The lat ter (Dewey and Soosay) view hab its as ac -
tive, not merely re spon sive to the en vi ron ment, but also an -
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tic i pa tory –a view sim i lar to that of the ar gu ment made by
Krygier in his crit i cism of Hart’s dis missal of hab its.14

Un der the above long-term in ter nal per spec tive, the o ries
of le gal lan guage and, in turn, for in stance, the o ries of ad -
ju di ca tion, will be dif fer ent to those whose fo cus is the
short-term in ter nal. Mean ing is more likely to be ex plained
as the re sult of the ac cu mu la tion of hab its of see ing facts in 
cer tain ways, as it is, for ex am ple, in the work of Geoffrey
Sam uel.15 The flu id ity of ju di cial be hav iour is more likely to 
be no ticed, i. e., the way in which se nior judges (and law -
yers) will quickly visu al ise the facts pro vided by a wit ness,
claim ant or cli ent in such a way that will im me di ately suit
the im po si tion of cer tain nor ma tive stan dards. Oc ca sion -
ally, that visu ali sa tion is ex pressed in the form of a con -
struc tion of a nar ra tive, as sisted, once more, by the ac cu -
mu la tion of stocks of typ i cal nar ra tive im ages that find
their ex pres sion in case law. The work of Ber nard Jack son
is ex em plary here,16 but there have been other con tri bu -
tions, some to the im por tance of the skill of narrativisation
in law and lit er a ture stud ies, and some to the im por tance of 
judge ment (seen as a set of skills de vel oped over long pe ri -
ods of time), as cham pi oned by Ron ald Beiner17 and use -
fully sum ma rised most re cently by Leslie Thiele.18

It is im por tant, how ever, to re mem ber that the lo ca tion of 
works within this sec ond box, i.e., that of the long-term in -
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ter nal, is not one that re lies on any kind of straight for ward
causal rep re sen ta tion of stim u lus and re sponse. Works in
this sec ond box emphasise the ex plan a tory po ten tial of in -
ter nal mach i na tions – of skills, hab its, dis po si tions, and so
on, that are in some sense owned by the agent – but ac -
quired only over long pe ri ods of time, and thus un able to
de tected by an ex clu sive fo cus on short-term de lib er a tion.
The de vice of the agent is still here, though the en gine of
agency has changed: it is, for ex am ple, an tic i pa tory rather
than merely cal cu lat ing. The long-term in ter nal fo cus is
thereby well con trasted with the third box, namely that of
the short-term ex ter nal per spec tive. Behaviourism is the
most ob vi ous ex am ple of the third box: the be hav iour of car 
driv ers at traf fic lights is ex plained on the ba sis of their
stop ping, start ing, slow ing down or speed ing up in re -
sponse to the stim u lus of the traf fic lights go ing green, red,
or or ange. The ex plan a tory de vice used here is that of
causes, which, more over, are external to the will of the
agent, but influence, or more commonly, determine, beha-
viour.

One should be care ful here about the term “ex ter nal”.
Externality does not re fer to any thing out side of the per son, 
but rather to that which falls out side of the will (or con trol)
of the per son. Thus, it may, as it of ten does, in clude ge netic 
makeup, but it will also in clude the struc ture of spaces
within which peo ple work, or the pro ce dures un der which
they are re quired to pro duce cer tain out comes. So, for ex -
am ple, the fund ing schemes of uni ver si ties are used to ex -
plain the be hav iour of ac a dem ics, where the use of ci ta tion
met rics is said to re sult in the pro lif er a tion of pub lish ing
(of ten said to be of lower qual ity as a re sult) and to the det -
ri ment of teach ing. The con fig u ra tion of le gal spaces is
deemed to be of causal rel e vance,19 e. g., the de sign of
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Spaces” (2005) 9, Law, Text, Cul ture 1-10, and the other pa pers in that is sue.



court-rooms is said to cause cer tain kinds of out comes.20

Cer tain pro ce dures, such as that of the re cruit ment and
ap point ment of judges, or of pro mo tion and mo bil ity, or
man age ment and gov er nance (e. g. role of ju di cial clerks),
are all hy poth es ised to cause cer tain kinds of out comes.21

The en tire tra di tion of em pir i cal le gal stud ies,22 in clud ing
that of socio-le gal stud ies,23 and some ap proaches to the
so ci ol ogy of law, falls rea son ably neatly into this short-term 
ex ter nal box.24

At first glance, there is a good deal of over lap be tween the 
short-term ex ter nal and the long-term ex ter nal per spec tive.
The sec ond, it might be thought, is just as much fo cused
on the causal re la tion ship of stim u lus and re sponse, but
sim ply on a larger time-scale: e. g., the fo cus may be on
how (in the con text of a the ory of ad ju di ca tion) judges are
ed u cated (whether they are ca reer judges or ap pointed from 
the bar). In deed, there is over lap, but it must not be over -
stated. As noted above, works in this box tend to fo cus on
the causal rel e vance of, for ex am ple, mar kets or sys tems
said to be rel a tively au ton o mous (once again, ex ter nal to
the will, or con trol, of the agent).25 It may be, of course,
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20 See, for ex am ple, Rudden, Ber nard, “Courts and Codes in Eng land, France
and So viet Rus sia (1974)”, 48, Tulane Law Re view 1010. More re cently, Rob ert
Sum mers has pointed to the causal rel e vance of (amongst many other things) the
form of in sti tu tions, which in cludes spaces and pro ce dures: see, Sum mers, Rob -
ert, Form and Func tion in a Le gal Sys tem: A Gen eral Study, Cam bridge, Cam bridge
Uni ver sity Press, 2006.

21 For a wide rang ing com par a tive study of such fac tors, see Bell, John, Ju di cia -
ries within Eu rope, Cam bridge, Cam bridge Uni ver sity Press, 2006.

22 See, for ex am ple, Baldwin, John and Da vis, Gwynn, “Em pir i cal Re search in
Law”, in Cane, Pe ter and Tushnet, Mark (eds.), The Ox ford Hand book of Le gal Stud -
ies, Ox ford, Ox ford Uni ver sity Press, 2003, p. 880.

23 See, for ex am ple, Galligan, Den nis (ed.), Socio-Le gal Stud ies in Con text: the
Ox ford Cen tre Past and Fu ture, Lon don, Blackwell, 2000.

24 Fol low ing the work of Don ald Black in The Be hav iour of Law, Lon don, Ac a -
demic Press, 1976; see, for ex am ple, the more re cent col lected ed ited by Cass
Sunstein, Be hav ioural Law and Eco nom ics, Cam bridge, Cam bridge Uni ver sity
Press, 2000.

25 Sys tems the ory is the best ex am ple: see Luhmann, Niklas, Law as a So cial
Sys tem, Ox ford, Ox ford Uni ver sity Press, 2004; but see also Teubner, Gun ther,
Autopoietic Law: a New Ap proach to Law and So ci ety, Berlin, Wal ter de Gruyter,



that some may wish to com bine the al leged cau sal ity of
struc tures with the short-term in ter nal or the long-term in -
ter nal per spec tive. In other words, the causal ef fect of these 
struc tures could be said to im pinge on de ci sion-mak ing or
de lib er a tion, or, al ter na tively, on skills, hab its, dis po si tions, 
and so on. More of ten than not, how ever, the fo cus is on
the ex pla na tion of that which causes: on struc tures and sys-
tems. Of course, one can not ne glect to men tion the Marx ist
in sis tence on the pri or ity of the eco nomic super-struc ture – 
a typ i cal ex am ple of the o ret i cal fo cus on the long-term ex -
ter nal.

Be fore long, any con tem po rary reader of le gal the ory be -
comes dis sat is fied with such an ini tial clas si fi ca tion. The
bor ders of each box seem rel a tively clear, and are, thereby,
ar gu ably more use ful both in the his tor i cal ex er cise of iden -
ti fy ing meth od olog i cal ten den cies and as sump tions as well
as in ac cu mu lat ing and rec on cil ing the o ret i cal tools for the
pur pose of meet ing cer tain prac ti cal chal lenges. For ex am -
ple, in seek ing to meet the prac ti cal chal lenge of the con -
straint and di rec tion of power (of those who gov ern), one
may wish to use all four kinds of in quiry, mak ing one’s re -
sponse to that prac ti cal chal lenge ar gu ably more ro bust.
How ever, the price of clar ity (of con cep tual bor der-mak ing)
here is that we miss many other tra di tions of ju ris pru den -
tial in quiry – on the whole more re cent ones, and ones that
tend to of fer a more com plex spatio-tem po ral objectifica-
tion. As we shall see, how ever, to gether with the in creas ing
spatio-tem po ral complexification of these rel a tively re cent
the o ret i cal con tri bu tions, the bound aries of these con cepts
blur, ar gu ably plac ing at risk the util ity of these con tri bu -
tions in re sponse to prac ti cal con texts. What are the more
complex contributions I am alluding to? They are illustrated 
below in boxes 5 to 9 (grey-shaded):
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1988. Teubner’s pa per, “How the Law Thinks: To ward a Constructivist Epis te mol -
ogy of Law” (1989) 23(5), Law & So ci ety Re view 727-758 makes this stance par tic u -
larly clear.



SHORT-TERM LONG-TERM ONGOING

INTERNAL BOX 1

Rea sons
De li be ra tion

De ci sions

BOX 2

Ha bits
Dis po si tions

Skills

BOX 7

Growth
De ve lop ment
Per so na lity /

Cha rac ter

EXTERNAL BOX 3

Spa ces
Pro ce du res

Bio lo gi cal fac -
tors

BOX 4

Systems
Struc tu res
Insti tu tions

BOX 8

Insti tu tio nal
ways of life

Com ple xi fi ca -
tion

Orga ni sa tions

INTER-
SUBJECTIVE

BOX 5

Com mu ni ca tion
Dis cour se

Argu men ta tion

BOX 6

Epis te mes
Pa ra digms

Mo dels

BOX 9

Tra di tions
Prac ti ces

So cial
Ima gi na ries

The com plex ity en sues along both the spa tial and the
tem po ral axis. Spa tially, an at tempt is made to shat ter the
dis tinc tion be tween the in ter nal and ex ter nal by ap peal ing
to the inter-sub jec tive. This inter-sub jec tive fo cus can be
fur ther di vided into three dif fer ent kinds of tem po ral di vi -
sion, il lus trated above in boxes 5, 6 and 9. Box 5 re fers to
the con tri bu tion of Jürgen Habermas and Rob ert Alexy (and 
their fol low ers), both of whom emphasise the norms of ra -
tio nal dis course, ar gu men ta tion and com mu ni ca tion.26 The
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26 See Habermas, Jürgen, The The ory of Com mu ni ca tive Ac tion, Boston, Bea con
Press, 184 (vol ume 1) and 1987 (vol ume 2); and Alexy, Rob ert, The ory of Le gal Ar gu -
men ta tion, Ox ford, Clar en don Press, 1989.



lit er a ture on speech acts27 is, nat u rally, im por tant for that
con tri bu tion, and re sides com fort ably within this short-
term inter-sub jec tive box. The tem po ral fo cus is short-term
be cause the fo cus of anal y sis tends to be on the ex tent to
which ex cerpts of di a logue or ar gu ment or dis course com -
ply with the norms (whether un der the guise of com mu ni -
ca tion, discourse or argumentation) that stipulate the ideal
speech act situation.

Box 6, in turn, is that of the long-term inter-sub jec tive.
Here, one can call upon the work of Michel Foucault (on
epistemes),28 and his pre cur sors, as well as the work of
Thomas Kuhn on par a digms in the phi los o phy of sci ence,29

some of which res o nates (though of course with im por tant
dif fer ences) with the work of Ian Hack ing.30 Epistemes and
par a digms are nei ther prop erly clas si fi able as in ter nal or
ex ter nal: they are shared, but they be come vis i ble only by
way of long-term periodisation, of ten also within cer tain
geo graph ical lim i ta tions. It is said by these the o rists that
what counts as an ob ject, and equally what is said to sat -
isfy the con di tions (in deed, de ter mines the con tent of the
con di tions) of knowl edge, truth and cor rect ness, is spe -
cific to cer tain times and so cial group ings. At first glance, 
there is lit tle le gal the ory that takes up this tra di tion –
Foucault, for ex am ple, is most com monly used through
the ru bric of his writ ings on power,31 rather than the so cial
epistemological ar gu ment we re ceive in The Or der of Things
or Ar chae ol ogy of Knowl edge. How ever, more re cent work
in comparative law, par tic u larly that of Pi erre Legrand,
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27 Fol low ing the work of John Searle.
28 See, for ex am ple, Foucault, Michel, The Or der of Things, Lon don, Tavistock,

1970, and Foucault, Michel, Ar chae ol ogy of Knowl edge, Lon don, Routledge, 2002.
29 Kuhn, Thomas, The Struc ture of Sci en tific Rev o lu tions, Chi cago, Uni ver sity of

Chi cago Press, 1996.
30 See, for ex am ple, Hack ing, Ian, His tor i cal On tol ogy, Cam bridge, Har vard Uni -

ver sity Press, 2002.
31 A re cent ex am ple of this in the con text of in ter na tional le gal the ory is that of

Ham mer, Leon ard, A Foucauldian Ap proach to In ter na tional Law: De scrip tive
Thoughts for Nor ma tive Is sues, Aldershot, Ashgate, 2007.



Geoffrey Sam uel, and oth ers,32 who use such con cepts as
le gal men tal i ties to fo cus on the long-term inter-sub jec tiv ity 
of le gal knowl edge, can be readily in cluded here. One may
also in voke the work of Alvin Goldman on le gal knowl edge
seen through the op tic of his ac count of so cial epis te mol -
ogy.33

There is yet a third tem po ral clas si fi ca tion of the inter-
sub jec tive fo cus, il lus trated in the above ta ble by Box 9. I
shall re turn to this box by way of an in ves ti ga tion, first, of
boxes 7 and 8, which will also help us to clar ify the tem po -
ral di men sion at play in this ver ti cal axis. Box 7 re fers to
the on go ing in ter nal the o ret i cal fo cus. By on go ing, I wish to 
in voke the sense, in some the o ret i cal works, of the em-
beddedness of the mo men tary in the his tor i cal, of the sense 
of the pres ent as con tin u ously mov ing. The or i gins of this
kind of think ing are an cient: Heraclitus and Lucretius, to
men tion but two, stand out as early spokespersons for the
continual flow of re al ity.34 In mod ern times, the work of
White head,35 him self draw ing on ideas such as the long
durée of Bergson,36 and of course the evo lu tion ary epis te -
mol ogy of Hayek,37 are all typ i cal ex am ples of the o ret i cal em -
pha sis on this no tion of tem po ral ity. Box 7 takes some thing
of this no tion of the on go ing, the evolv ing, and uses it to fo -
cus on the de vel op ment (moral or oth er wise) of per sons,
whether there af ter ex plained in terms of per son al ity or
char ac ter. The work of John Dewey once more stands out
here (in par tic u lar by vir tue of his fo cus on “growth”),38 but
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32 For a good over view, see Van Hoecke, Mark (ed.), Epis te mol ogy and Meth od ol -
ogy of Com par a tive Law, Ox ford, Hart Pub lish ing, 2004.

33 See Goldman, Alvin, Knowl edge in a So cial World, Ox ford, Clar en don Press,
1999, ch. 9.

34 See, The Frag ments of Heraclitus and Lucretius’ De Re rum Natura.
35 White head, Al fred, Pro cess and Re al ity, New York, Macmillan, 1929.
36 See Bergson, Henri, Du ra tion and Si mul ta ne ity, Man ches ter, Clinamen Press, 

1999.
37 Hayek, Friedrich, Law, Leg is la tion and Lib erty (3 vol umes), Chi cago, Chi cago

Uni ver sity Press, 1973.
38 See Dewey su pra noted 9 and 10.



it has some con tem po rary ad her ents in le gal the ory, the
most force ful (in my view) be ing Philip Selznick’s work.39

In deed, Philip Selznick’s work cuts across boxes 7 and 8.
On the one hand, Selznick tries not to lose sight of the no -
tion of per sonal de vel op ment (Box 7), but with out mini mis -
ing the im por tance of what he ref er ees to as the or ganic na -
ture of or gani sa tions (as op posed to the rule-struc tured and 
rule-gov erned con cept of in sti tu tions).40 Zenon Bankows-
ki’s more re cent work41 on in sti tu tional ways of life may
also fit well within this box. The fo cus here is on the ways
in which in sti tu tional ways of life de velop in par tic u lar
kinds of com mu ni ties, e.g., the Red Army. Early pre cur sors
of this view may be those who emphasised the chang ing na -
ture of forms of life (as the con cept is used, but never re ally 
elab o rated upon, in the lat ter Wittgenstein),42 and of course 
the equiv a lent Lebenswelt in Habermas.43 One may also re -
fer to Roger Cotterrell’s no tion of cer tain kinds of trust de -
vel op ing in cer tain kinds of com mu ni ties.44 Fi nally, work
be ing un der taken by John Bell at Cam bridge on Eu ro pean
le gal de vel op ment,45 and in deed other work, such as that of 
Suri Ratnapala’s, on evo lu tion ary ju ris pru dence (build ing
on Hayek),46 are also very rel e vant here. The com mon el e -
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39 See the role that Dewey and the lit er a ture of de vel op men tal psy chol ogy play
in Selznick, Philip, The Moral Com mon wealth: So cial The ory and the Prom ise of Com -
mu nity, Berke ley, Uni ver sity of Cal i for nia Press, 1992.

40 See Selznick, Philip, Lead er ship in Ad min is tra tion: A So cio log i cal In ter pre ta -
tion, New York, Harper & Row, 1957.

41 Bankowski, Zenon, “Bring ing the Out side in: The Eth i cal Life of le gal In sti tu -
tions”, in Gizbert-Studnicki, Tomasz and Jerzy Stelmach (eds.), Law and Le gal Cul -
tures in the 21st Cen tury: Unity and Di ver sity, Po land, Wolters Kluwer Polska, 2007, 
pp. 193-217.

42 Wittgenstein, Lud wig, Philo soph i cal In ves ti ga tions, Lon don, Blackwell Pub -
lish ing, 2001.

43 See Habermas su pra note 26.
44 See, Cotterrell, Roger, Law, Cul ture and So ci ety, Dartmouth, Ashgate Pub -

lish ing, 2004.
45 See, www.cels.law.cam.ac.uk/re search/ahrb_re search_grant_on_eu ro pean_

le gal_de vel op ment_. php, last ac cessed by the au thor 23 No vem ber 2007.
46 See Ratnapala, Suri, “The Tri dent Case and the Evo lu tion ary The ory of F A

Hayek” (1993) 13, Ox ford Jour nal of Le gal Stud ies, pp. 201-224.



ment is that the the o ret i cal at ten tion is drawn to the struc -
tural as pects of these modes of or gani sa tions, with the im -
por tant dif fer ence that the struc tures are con ceived of as
in ter nally dy namic, ever-chang ing, and or ganic – comple-
xifying any par tic u lar sphere of gov er nance (e. g. the rise of
bu reau cratic forms and pro ce dures in cer tain ar eas, such
as tax or cor po rate reg u la tion), and of ten, there fore, re quir -
ing de-complexification, the lat ter be ing il lus trated neatly
by the re turn to var i ous forms of self-reg u la tion in com pany 
law.47

The fi nal box is Box 9. It is here that we reach, ar gu ably,
the most dif fi cult, the most vague, pos si bly the most
nuanced views – but, equally, thereby also the most dif fi -
cult to ap ply, or the most dif fi cult to use to meet the chal -
lenge of cer tain prac ti cal con texts. It is no sur prise that
Pat rick Glenn, whose con cept of le gal tra di tion48 is a per fect 
ex am ple of this on go ing inter-sub jec tive fo cus, cel e brates
the “pre ci sion of vague ness”,49 re fer ring to such de vices as
fuzzy logic, and de nounc ing such the o ret i cal de vices as
incommensurability.50 Le gal tra di tions, Glenn ar gues, are
flows of in for ma tion that are not sub ject to the same kinds
of an a lyt i cal stan dards as, say, an anal y sis of the mo men -
tary snap shot of a le gal sys tem would be – e. g. le gal tra di -
tions may in some sense be co her ent, but that co her ence is
not de pend ent on log i cal systematicity; it need not rely, for
ex am ple, on the log i cal law against con tra dic tion (or so ar -
gues Glenn). More over, le gal tra di tions may leak and de -
velop be tween na tion states, and may ex press them selves
in many kinds of forms, by no means re stricted to ab stract
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47 See Braithwaite, John et al., Reg u lat ing Law, Ox ford, Ox ford Uni ver sity
Press, 2004.

48 See Glenn, Pat rick H., Le gal Tra di tions of the World: Sus tain able Di ver sity in
Law, 2nd. ed. Ox ford, Ox ford Uni ver sity Press, 2004.

49 The phrase was used in a re cent in ter view with Glenn: Hildebrandt, Mireille,
“The Pre ci sion of Vague ness, in ter view with H. Pat rick Glenn” (2006) 35(3),
Nederlands Tijdschrift voor Rechtsfilosofie en Rechtstheorie, pp. 346-360.

50 See Glenn, Pat rick H., “Le gal Tra di tions and the Sep a ra tion The sis” (2006)
35(3), Nederlands Tijdschrift voor Rechtsfilosofie en Rechtstheorie, pp. 222-240.



ar tic u la tion.51 One might think that an early pre cur sor for
Glenn is Eu gene Ehrlich’s con cept of liv ing law,52 whose ex -
pe ri ence of liv ing in Bukowina —a hot bed of pluralisms (le -
gal and oth er wise)— and an ever-chang ing pol ity (with var i -
ous kinds of po lit i cal ram i fi ca tions), made him con ceive of
le gal ity in strongly inter-sub jec tive and evolv ing terms. The
con cept of prac tices, too, though per haps not as ob vi ously,
may fall within this box. The work of Pi erre Bourdieu is
most ob vi ous here,53 but there is a grow ing the o ret i cal lit er -
a ture with sym pa thies to the per spec tive of evo lu tion -
ary-interactionism. Most re cently, George Pavlakos sought
to of fer a “Prac tice The ory of Law”,54 and though much of it
re tains el e ments that would fit much more neatly into Box
1, his no tion of the on go ing prac tice of rule-fol low ing (he
has in mind, in par tic u lar, rules of gram mar) within (and
only within) cer tain do mains may come close to the the o ret -
i cal at ten tion that char ac ter ises this box. Fi nally, one
should men tion Charles Tay lor’s rel a tively re cent re course
to the con cept of so cial im agi na ries, by which he means, as
he says, “some thing broader and deeper than the in tel lec -
tual schemes [ar gu ably, the mod els, par a digms, and episte- 
mes of Box 6] peo ple may en ter tain when they think about
so cial re al ity in a dis en gaged mode”.55 He is think ing, he
says, in stead “of the ways peo ple imag ine their so cial ex is -
tence, how they fit to gether with oth ers, how things go on
be tween them and their fel lows, the ex pec ta tions that are
nor mally met, and the deeper nor ma tive no tions and im -
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51 As an ex am ple of al ter na tive forms of ex pres sion, con sider Glenn’s dis cus -
sion of the tra di tion of Kuchipudi in “Law and Kuchipudi” in Leskiewicz, Max (ed.),
The 2005 An nual Pub li ca tion of the Aus tra lian Le gal Phi los o phy Stu dents As so ci a -
tion, Bris bane, ALPSA, 2006, pp. 77-81.

52 See Ehrlich, Eu gene, Fun da men tal Prin ci ples of the So ci ol ogy of Law, Lon don, 
Trans ac tion Pub lish ers, 2002.

53 Bourdieu, Pi erre, The Logic of Prac tice, Stan ford, Stan ford Uni ver sity Press,
1992.

54 Pavlakos, George, Our Knowl edge of the Law: Ob jec tiv ity and Prac tice in Le gal
The ory, Ox ford Hart Pub lish ing, 2007.

55 Tay lor, Charles, Mod ern So cial Im agi na ries, Dur ham, Duke Uni ver sity Press,
2004, p. 23.



ages that un der lie these ex pec ta tions”.56 There is much to
be said, then, for the similarity between the concepts of
traditions, practices and social imaginaries.

The above map, then, of fers a clas si fi ca tion of le gal the o -
ret i cal works on the ba sis of objectification made in ac cor -
dance with spatio-tem po ral em pha ses. Of course, I have,
nec es sar ily, made many omis sions. Some may think, for ex -
am ple, my omis sions of Ron ald Dworkin, Jules Coleman,
Fred er ick Schauer, Lewis Kornhauser, Brian Leiter, and
many oth ers, to be most neg li gent; still oth ers might try to
see where they fit into the above schema. Fur ther more, and 
as I noted in the In tro duc tion, I ac knowl edge that there are
many —in deed, no doubt, an in fi nite— ar ray of pos si ble
back ward-look ing clas si fi ca tions. Each such clas si fi ca tion
will pro duce dif fer ent maps, dif fer ent un der stand ings of the 
dis ci pline, and there fore al low us to use the in sights (as we
char ac ter ise them on the ba sis of the map we use) for dif -
fer ent pur poses. I turn now, to con sider the util ity of the
map that I of fer above – to con sider, in other words, how
aware ness of these dif fer ent forms of spatio-tem po ral objec- 
tification might help us to understand the gifts and limita-
tions of concepts of legality.

III. PART II: LEGALITY BETWEEN THEORY AND PRACTICE

Paul de Man be gins his won der ful col lec tion of lit er ary
crit i cism, en ti tled Blind ness and In sight, by not ing how the
“well es tab lished rules and con ven tions that gov erned the
dis ci pline of crit i cism and made it a cor ner stone of the in -
tel lec tual es tab lish ment have been so badly tam pered with
that the en tire ed i fice threat ens to col lapse”.57 One is
tempted, he says, to speak of Con ti nen tal crit i cism in terms 
of cri sis.58 Such cri ses have been iden ti fied many times be -
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Crit i cism, 2nd. ed., Lon don, Routledge, 1983, p. 3.
58 Idem.



fore, in many dis ci plines. So-called Co per ni can rev o lu tions, 
par a digm shifts, epistemic breaks, and many other such
no tions, are used to in di cate the need for a com pletely new
the o ret i cal con struct – one that re cog nises that the cen tre
of the world, as we know it, has cracked. A call to arms is
raised: we better get hold of new the o ret i cal in stru ments to
meet the im pend ing flood waters. Every so often, such a
crisis is also said to emerge for legal theory.

What this way of con ceiv ing of a cri sis in any dis ci pline
—in clud ing that of le gal the ory— as sumes is that there is a
sense in which we can speak of the cor re spon dence of con -
cepts to re al ity; in the case of le gal the ory, of the con cept of
le gal ity to the world as it, ar gu ably, now is (or is be com ing). 
The most im por tant point of this pa per is that to think this
way is to per pet u ate the cri sis, not to over come it. No con -
cept of le gal ity can cor re spond to the way the world is, be -
cause we have no such ac cess to re al ity. All con cepts of le -
gal ity are un der writ ten by a mode of objectifying re al ity. As
I have noted above, we can char ac ter ise those modes of
objectification in var i ous ways. In the first sec tion of this
pa per I have pro vided a map on the ba sis of modes of
spatio-tem po ral objectification. Be low, I shall pro vide two
ex am ples of con cepts of le gal ity un der writ ten by two such
modes (broadly speak ing, that of agency and struc ture, re -
spec tively), and pro ceed, there af ter, to show how we need
both. The re sult ing the o ret i cal plu ral ism about con cepts of
le gal ity will equip us with more ef fec tive re sources for re-
sponding to cer tain prac ti cal prob lems, and will thereby
re sist the mis take —made of ten with tragic con se -
quences— of adopt ing just one con cept of le gal ity as a
foun da tion for a pre scrip tive agenda. The only cri sis, then,
that we should avoid is that of dis ci plin ary iden tity: crit i -
cisms made on the ba sis of the al leged un faith ful ness of
con cepts of le gal ity to the world as it is carry with them a
con form ist ten dency; such crit i cisms fuel an anx i ety that
can only lead to the quell ing of the very the o ret i cal di ver sity 
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that is re quired for an eth i cal re sponse to the spe cific com -
plex ity of the pub lic sphere.

Per haps the most dom i nant con cept of le gal ity in the
West ern world is the one that lo cates le gal ity in the ex is -
tence of rules authorised by the State. The way to un der -
stand the spec i fic ity of le gal or ders is to see them as sys -
tems of rel a tively closed norms, the ex is tence of which can
be as cer tained by trac ing their ped i gree back to a Rule of
Rec og ni tion, a Grundnorm, or any other way of cir cum -
scrib ing the au thor ity of the State. Whereas the source of
the ar tic u lated, in sti tu tion al ised norms of a le gal sys tem
may be trace able to the prac tices of norm-us ers, the ob ject
of le gal the ory should be the ar tic u lated, in sti tu tion al ised,
for ma lised rules, set down and pub lished in ac cor dance
with de fined pro ce dures. This con cept of le gal ity, in turn, is 
some times, though not al ways, ex plic itly com bined with a
pre scrip tive agenda. We need well-de fined rules in or der to
avoid re course, by of fi cials, to “raw moral ar gu ment”;59 or,
we need well-de fined rules in or der to avoid al low ing
Leviathian to be come Fran ken stein’s mon ster —an un pre -
dict able, un con trolled power— that can lead, as, for ex am -
ple, Jeremy Bentham saw it, to wide-spread cor rup tion
amongst the ju di ciary. Such rules are most ef fec tively de -
fined, it is ar gued, when lim its are placed on how they can
be pro duced: hence the call, in Bentham’s work, for com -
plete and per fect cod i fi ca tion.60 Fur ther, we need well-de -
fined rules be cause cit i zens —and not just of fi cials— re -
quire guid ance in their ev ery day life: the main te nance of
so cial or der, it is thought, re quires agents to act in ac cor -
dance with rel a tively co-ordinated rea sons. When faced
with the ques tion of what they ought to do, both of fi cials
and cit i zens ought to be given re sources in the form of
reasons for action (articulated rules), because in the
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absence of such resources the possibility of social order will 
be placed in jeopardy.

It takes some work to re cog nise the lim i ta tions of such a
con cept of le gal ity. In ac cor dance with the first of the pa per, 
we may now char ac ter ise those lim i ta tions as be ing based
on a mode of objectification that un der stands the out comes 
of hu man be hav iour to be de ter mined by the rea son ing and 
de lib er a tion en gaged in by in ten tional and con scious
agents. In it self, this is not a prob lem: in fact, we would not 
have the ben e fit (and, as I stress once more, it is a ben e fit)
of that con cept of le gal ity with out that mode of objec-
tification. The prob lem is that the o rists work ing within that 
con cept of le gal ity are prone to for get ting that a mode of
objectification is just that, a mode, a set of as sump tions al -
low ing for the pro duc tion of cer tain in sights. It is tempt ing,
in de fend ing that vi sion of le gal ity, to ar gue that hu man be -
ings are by na ture ra tio nal and de lib er a tive agents, and
that the out comes of hu man be hav iour re ally are caused by 
the rea son ing en gaged in by such agents. One of the most
im por tant pur poses of this pa per is to re mind the o rists
never to lose sight of the fact that a con cept of le gal ity is
never ca pa ble of cor re spond ing to the world, for it al ways
in volves some man ner of prior objectification —in this pa -
per, a man ner of objectification circumscribed in spatio-
tem po ral form— that, in itself, necessarily offers just one
way of seeing.

Con sider, now, an al ter na tive con cept of le gal ity – that is, 
one based on a dif fer ent mode of spatio-tem po ral objecti-
fication. In a re cent book,61 Scott Veitch ex plores, amongst
other things, the link be tween be hav ioural out comes and
so cial struc tures. He shows, for ex am ple, how the in flic tion
of mass suf fer ing —e. g., the suf fer ing in flicted on the Iraq
peo ple as a re sult of the im po si tion of the UN sanc tion re -
gime in the 1990’s— was the re sult not of any one or even
an ac cu mu la tion of de lib er a tions of in di vid ual in ten tional
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agents, but a com plex ar ray of le gally authorised bu reau -
cratic pro ce dures. Of course, there is a long and rich tra di -
tion —no less so in so cio log i cally in formed the o ries of law— 
of so cial struc tural anal y ses of be hav ioural out comes (in -
deed, I men tioned some of them in the first part of the pa -
per). Many the o rists have pointed to the causal ef fi cacy not
of the rea son ing pro cess of in ten tional agents, but of social -
ised hab its, in sti tu tional ways life, firm cul tures, forms of
gov er nance, and so on. This has lead to an al to gether dif fer -
ent con cept of le gal ity: law is what the courts do; the law is
the living law; law is not the law on the books but the law
in action; and so on.

It is deeply un for tu nate that the pre scrip tive re sources of
such a con cept of le gal ity are all too of ten over looked. There 
are two prin ci pal strands to such re sources: first are the
warn ings by the o rists of the ef fect of rule-based sys tems of
reg u la tion and ed u ca tion. One ex am ple, at first blush per -
haps an un likely one, is that of John Stu art Mill’s warn -
ings, in his pe ren ni ally im por tant work, On Lib erty,62 of the
eth i cal blind ness of em bed ded nor ma tive lan guage63 – when 
such a lan guage be comes too em bed ded in a cul ture, we
tend to hide be hind it, be come com fort able with its ca pac ity 
to lead us, to re lieve us of the ne ces sity to main tain eth i cal
aware ness. Liv ing un der sys tems of rules, we tend to be -
come sub ser vi ent, as Lon Fuller noted, to the mo ral ity of
duty.64 The o rists of le gal pro fes sional eth i cal ed u ca tion, or
even com pany reg u la tion, speak of the in ef fi ciency of codes
– when we are taught that the right thing to do is to act in
ac cor dance with a set of pre de ter mined rules, we tend to
hide be hind them, let ting them do the “eth i cal” work for us, 
some times go ing fur ther to fit our more or less sin is ter am -
bi tions un der the jus ti fi ca tory can opy of those rules. The o -
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rists speak then of the im por tance of moral par tic u lar ity,65

of sit u a tion eth ics,66 of moral at ten tion,67 of the moral
imag i na tion,68 of moral per cep tion,69 of moral vi sion,70 of
the power of love,71 of the na ked face of the other.72 Such
em pha ses can lead to pro grams of eth i cal ed u ca tion that do 
not rely on teach ing knowl edge of the rules and de vel op ing
ca pac i ties to ma nip u late them (to use them to ori ent or jus -
tify one’s be hav iour), but rather fo cus on the de vel op ment,
say, of sit u a tional aware ness and the em pa thetic imag i na -
tion. The re sult ing con cept of le gal ity is one that is more
likely to emphasise the im por tance of more broadly ar tic u -
lated rules. Rules that are too well-de fined, it is ar gued,
have a ten dency to pro duce men tal i ties of ir re spon si bil ity,
and blind ness to the pur poses of the rules. Fur ther, such a
con cept of le gal ity can also lead to calls for an increase in
self-regulatory systems, where organisations take the re -
spon si bil ity of drafting and maintaining the rules, rather
than the rules being imposed externally.

The sec ond strand of such a so cial struc tural con cept of
le gal ity places em pha sis on in sti tu tional de sign. Given the
causal ef fi cacy of so cial struc tures, we need to be more
care ful in how we de sign in sti tu tions, for, over time, the de -
sign of those in sti tu tions leads to cer tain ways of life. Re -
lated to this rec og ni tion of the im por tance of in sti tu tional
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de sign is a call —raised also by Scott Veitch— for re con sid -
er a tion of le gal re spon si bil ity, away from its in di vidu ali -
sation, and to wards a set of stan dards im posed on com plex
or gani sa tions, and per haps even to cit i zens, whose pay -
ment of taxes and, thus, fund ing of mil i tary pro grams by
their gov ern ments, may pro vide a link for find ing them
complicit in the in flic tion of mass suf fer ing by gov ern ment
pol i cies such as that of the UN sanc tions re gime.73

As im por tant as these pre scrip tive re sources en abled by a 
so cial struc tural con cept of le gal ity are, they also have their 
lim its. We can not af ford to rely solely on de sign ing in sti tu -
tions, on hold ing com plex or gani sa tions re spon si ble, on
sys tems of self-reg u la tion, or on non-rule based eth i cal
pedagogies. Sim i larly, we can not af ford to rely ex clu sively
on those pre scrip tive agen das —e. g., ex ten sive cod i fi ca tion, 
more and more de tailed and ab stract rules, crit i cal anal y -
ses of the jus ti fi ca tions of fered by judges in their de ci sions,
et cet era— in duced by a con cept of le gal ity that con ceives of
it as a sys tem of ap pro pri ately authorised, ar tic u lated, and
in sti tu tion al ised norms. Nei ther con cept of le gal ity can be
said to cor re spond to the world more cor rectly than any
other: rather, each is un der writ ten by some mode of objecti-
fication, and each, thereby, pro vides dif fer ent kinds of pre -
scrip tive re sources. To use one, and only one, con cept of le -
gal ity, as a foun da tion for our re sponse to cer tain prac ti cal
con texts would be to fall foul of the worst pos si ble kind of
the o ret i cal im pe ri al ism. Rather, what we need is recog-
nition of the fun da men tal im por tance of the o ret i cal plura-
lism.

The cru cial point, in the con text of this part of the pa per,
is the dual func tion of the con cept of le gal ity in the ory and
prac tice. We can only come to re cog nise the lim i ta tions of
any the o ret i cal pic ture of le gal ity when we sub ject that con -
cept to the scru tiny of prac tice. Within the ory —and with -
out the scru tiny of prac ti cal con texts— we are prone to see
con cepts of le gal ity as ri vals: which one, we are tempted to
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ask, cor re sponds to the world more cor rectly, more faith -
fully? Within the world of the ory this ques tion makes sense
(in deed, the very prob lem is that it makes too much sense).
The dis ci pline fos tered by the de sire for cor re spon dence is
pro duc tive: it mo ti vates us to push our the o ret i cal vi sions
fur ther and fur ther, to ex plain more and more. But we can -
not re main in the world of the ory – to do so is to risk not
see ing the lim i ta tions of our the o ret i cal pic tures. And, to
risk not see ing those lim i ta tions is to risk using our
theoretical pictures as foundations for prescriptive agendas.

IV. CONCLUSION

I have sought in this pa per to pro vide re sources thanks
to which we can see the lim i ta tions of con cepts of le gal ity.
Those re sources ap peared in the form of one out of many
ways of map ping ju ris pru den tial in qui ries, i.e., in this pa -
per, a way of map ping that shows how the in sights pro -
duced by le gal the o ret i cal works are un der writ ten by forms
of spatio-tem po ral objectification. In it self, such an ex er cise 
may seem triv ial: per haps, at best, a form of his tor i cal na -
vel-glaz ing. But the clas si fi ca tion per formed in the first part 
of the pa per is not of fered for its own sake. Dif fer ent ways
of char ac ter is ing the tra di tions of in quiry within a dis ci -
pline al low us to pro duce a dif fer ent patch work of as sump -
tions and in sights. I hap pen to think that a mode of char ac -
ter is ing ju ris pru den tial in qui ries on the ba sis of their mode
of spatio-tem po ral objectification is par tic u larly help ful. It
is sur pris ing how well-matched cer tain modes of spatio-
tem po ral objectification are to con cepts of le gal ity, and to
the cor re la tive pre scrip tive agen das in duced by those con-
cepts. It is also sur pris ing, I think, to come to see that those
pre scrip tive agen das need not be ri vals; in deed, that they
should not be ri vals. The way for ward, I have sought to
sug gest, in be com ing more re spon sive to the chal lenges of
the spe cific complexity of the pub lic sphere, is to re cog nise
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the value of the o ret i cal plu ral ism, and the re sult ing rich -
ness of pre scrip tive re sources that such rec og ni tion en -
ables.

The ref er ence to the spe cific com plex ity of the pub lic
sphere is im por tant. No one de nies the com plex ity of our
ev ery day per sonal life, the life of the pri vate sphere. And
yet, in the pri vate sphere, at least it seems so to me, a
more straight for ward link be tween be lief and ac tion may
be war ranted. I form be liefs about the value of cer tain
things, which lead me to act in cer tain ways: I value ed u -
ca tion, and so I en rol in a doc toral pro gram; a cer tain re li -
gion pro vides mean ing for my life, and so I prac tise it; I en -
joy play ing and watch ing foot ball, and I be come a mem ber
or a fan of a cer tain foot ball club. To say this, of course, is
not to say that all of my ac tions are the re sult of my form -
ing cer tain be liefs: to say so would be to for get that I was
born into a par tic u lar cul ture, in a par tic u lar place, to a
par tic u lar fam ily, to a mix of tra di tions and prac tices that
formed my pre dis po si tions, my hab its, my likes and dis -
likes. It is to say, how ever, that hav ing a cer tain iden tity al -
lows me to decomplexify my pri vate life – with out which I
may be par a lysed into in ac tion by the sheer in fin ity of pos -
si bil i ties.

How ever, in the pub lic sphere, one set of be liefs about
how we are or what makes life valu able should not be used
as a foun da tion for ac tion. We must be more cir cum spect,
more care ful – we must con tinue to re vise val ues by re cog -
nis ing their lim i ta tions. That task is an end less one: we can 
never reach the ho ri zon of prac tice; the re spon si bil ity to see 
and re spond to the in fi nite va ri ety of suf fer ing and vul ner a -
bil ity is not one that we can ever sat isfy. The the o ret i cal
pro ject of find ing an swers to ques tions of the form, what is
a hu man be ing, what is a le gal sys tem, and so on, is a
worth while, per haps even an in dis pens able, endeavour. But 
when it co mes to so cial gov er nance, we can not af ford to rely
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on any one such an swer to any one such ques tion. Rather,
the ho ri zon of prac tice de mands of us that we be the o ret i cal 
pluralists, for ever mov ing back —in a form of re flec tive
equi lib rium— be tween the chal lenge of prac ti cal con texts in 
the pub lic sphere and the gifts of the inevitably limited
scope of theoretical pictures.

155

CONCEPTS OF LEGALITY BETWEEN THEORY AND PRACTICE


