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Re su men:

El po si ti vis mo ju rí di co mo der no pue de ser cues tio na do por con cen trar se
ex ce si va men te en el Esta do y, en con se cuen cia, por su in ca pa ci dad para
ex pli car el pa pel del de re cho en una so cie dad mo der na, frag men ta ria y
glo ba li za da. Un as pec to que no ha sido abor da do ade cua da men te por
esta pers pec ti va cen tra li za da en el Esta do es el pa pel de los ofi cia les del
de re cho. En teo rías como las de Ju les Co le man y Scott Sha pi ro la dis tin -
ción en tre los ofi cia les y los ciu da da nos or di na rios ocu pa un pa pel cen -
tral: en la re gla de re co no ci mien to que fun da men ta el con cep to de de re -
cho, en el ca rác ter con ven cio nal del de re cho y en la fun ción del de re cho
de guiar la con duc ta. El es tu dio sos tie ne que el pa pel de los ofi cia les ha
sido so bre di men sio na do y que la dis tin ción en tre és tos y los ciu da da nos
or di na rios ha sido exa ge ra da.

Abstract:

Mod ern le gal pos i tiv ism can be crit i cized for be ing un duly state-cen tred,
and thus fail ing to ac count for the role of law in mod ern, glob al ized and
frag mented, so ci ety. One as pect of that state-cen tred per spec tive that has
not been ad dressed ad e quately, is the role of le gal of fi cials. In the o ries
such as that of Jules Coleman or Scott Shapiro, the dis tinc tion be tween of fi -
cials and or di nary cit i zens plays a piv otal role: in the rule of rec og ni tion
that grounds the con cept of law, in the con ven tional char ac ter of law and in 
the guid ance func tion of law. I ar gue that the role of of fi cials is over stated
and the dis tinc tion with or di nary peo ple is over drawn.
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SUMMARY: I. In tro duc tion. II. Guid ance by Le gal Rules and
Prac ti cal Dif fer ence. III. Of fi cials and the Prac tice
of Rec og ni tion. IV. The Prob lem of Un crit i cal Con -
ven tion al ity. V. Broad en ing the Con cept of Law.
VI. Bib li og ra phy.

I. INTRODUCTION

A large por tion of the cur rent de bate in le gal phi los o phy
con cerns the char ac ter and im pli ca tions of mod ern le gal
pos i tiv ism. By mod ern le gal pos i tiv ism I mean le gal the o ries 
that build on the work of H. L. A. Hart. In this ar ti cle, I will
dis cuss ideas of le gal positivists such as Jules Coleman,
Scott Shapiro, and Brian Tamanaha and their con tri bu tion
to the post-Hart posi tiv ist de bate about two the ses: that the 
rule of rec og ni tion is a con ven tional prac tice;1 and that le -
gal rules must be ca pa ble of mak ing a prac ti cal dif fer ence. I 
will ar gue that both of these cen tral the ses build on a com -
mon as sump tion, namely that le gal of fi cials are the ac tors
that mat ter for the con cept of law, while or di nary cit i zens
do not. Le gal of fi cials mat ter for two rea sons: first, it is the
prac tice of of fi cials that forms the rule of rec og ni tion, and
sec ond, rules need to guide of fi cials, and merely gov ern or -
di nary cit i zens, in or der to be prac ti cally rel e vant. I think
this as sump tion is wrong with re gard to both the prac ti cal
dif fer ence the sis and the rule of rec og ni tion, for rea sons I
will ad vance be low. Fur ther more, I will in di cate the con se -
quences of drop ping the as sump tion in fa vour of a broader
con cep tion of law, which is not as state-cen tred as the
stan dard le gal posi tiv ist ac count. I will also ar gue why a
thin con ven tional con cep tion of law does not suffice.

Since my ar gu ment fo cuses on the dis tinc tion be tween le -
gal of fi cials and pri vate cit i zens, it will be help ful to state
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1 Two elab o rate defences of this the sis are: Coleman, Jules L., The Prac tice of
Prin ci ple, Ox ford, Great Brit ain, Ox ford Uni ver sity Press 2001, pp. 74-102, and
Tamanaha, Brian Z., A Gen eral Ju ris pru dence of Law and So ci ety, Ox ford, Great
Brit ain, Ox ford Uni ver sity Press, 2001, pp. 133-170.



spe cif i cally my un der stand ing of the group of or di nary cit i -
zens. Since I will ar gue that these non-of fi cials in flu ence
the con tent and scope of law, I want to stress that I take a
broad view of this group as ac tors whose con duct mat ters
le gally, in clud ing not only in di vid u als, but also or ga nized
groups and en ti ties such as com pa nies and nongovern-
men tal organizations.

II. GUIDANCE BY LEGAL RULES AND PRACTICAL DIFFERENCE

One of the main rea sons why le gal positivists stress the
dis tinc tion be tween of fi cials and or di nary cit i zens is Hart’s
claim that it is only nec es sary for of fi cials to re gard le gal
rules from the in ter nal point of view with out or di nary peo -
ple do ing the same.2 The up keep of a le gal sys tem de pends
on the peo ple who are as signed the for mal role of ap ply ing
and en forc ing law ac cept ing the rules of their le gal sys tem
as the ap pro pri ate stan dards. What Hart’s idea of the in ter -
nal point of view means ex actly is a mat ter of de bate,3 yet
there is no need to re visit that dis cus sion here. In stead I
will fo cus on the elab o ra tion of Hart’s point by Coleman
and Scott Shapiro in terms of law guid ing con duct.4

Shapiro makes a dis tinc tion be tween norm-gov erned and
norm-guided be hav iour. A norm gov erns be hav iour if that
be hav iour “is sub ject to the reg u la tion of an ac tual norm,
whether or not the be hav iour con forms to the norm”.5 This
is con trasted with norm-guided be hav iour which “con forms
to a norm for the rea son that the norm reg u lates the ac tion
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2 Hart, H. L. A., The Con cept of Law, 2nd. ed., Ox ford, Great Brit ain, Clar en don 
Press 1994, pp. 116-117.

3 An in flu en tial ex change is that be tween Perry and Shapiro: Perry, Ste phen
R., “Holmes ver sus Hart: The Bad Man in Le gal The ory”, in: Ste ven J. Bur ton (ed.),
The Path of the Law and its In flu ence: The Leg acy of Ol i ver Wendell Holmes, Jr.,
Cam bridge, Great Brit ain, Cam bridge Uni ver sity Press 2000, p. 158-196; Shapiro,
Scott J. , “The Bad Man and the In ter nal Point of View”, idem, pp. 197-210.

4 Coleman, Jules, op. cit., n. 1, p. 78 and p. 135 ff; Shapiro, Scott, “On Hart’s
Way Out”, in Coleman, Jules (ed.), Hart’s Post script. Es says on the Post script to the
Con cept of Law, Ox ford, Great Brit ain, Ox ford Uni ver sity Press, 2001, p. 153 ff.

5 Shapiro, Scott, op. cit., n. 4, p. 153.



in ques tion”.6 Shapiro uses this dis tinc tion for two pur -
poses: first, to ar gue that it is nec es sary for of fi cials to be
guided by the rule of rec og ni tion in or der for that rule to
gov ern, and sec ond, to ar gue that law can only guide con -
duct if the rule of rec og ni tion does not in clude moral cri te -
ria, be cause only then can law make a practical difference.

That law should make a prac ti cal dif fer ence is a widely
shared view among le gal positivists.7 The prac ti cal dif fer -
ence the sis, how ever, is prob lem atic. The ba sic idea is
plau si ble: mark ing a rule as a le gal rule gives peo ple
whose con duct is gov erned by that rule a rea son to fol low
it. How ever, the fur ther elaboration of that idea is less
plau si ble. A le gal rule only makes a prac ti cal dif fer ence if
peo ple fol low that rule for the rea son that it is law. In other
words, their rea son must be con tent-in de pend ent: if I pay
my taxes be cause I feel it is only fair to con trib ute to the
up keep of col lec tive goods such as in fra struc ture, I am not
guided by the le gal rule on tax a tion. If I pay my taxes be -
cause the law re quires it, I am guided by the le gal rule and
law there fore makes a prac ti cal dif fer ence.8 Pay ing for the
rea son that the law re quires it im plies that I would not have 
paid if tax a tion were not laid down in law.9 In the first case, 
my rea sons are con tent-de pend ent: I fol low the rules be -
cause I be lieve they are worth while.10
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6 Idem.
7 The dis cus sion be tween ex clu sive (like Raz and Shapiro) and in clu sive

positivists (like Coleman) is about the im pli ca tions of this claim. Ex clu sive
positivists say that an in clu sive rule of rec og ni tion (in clud ing moral cri te ria) can -
not make a prac ti cal dif fer ence in peo ple’s rea son ing, while in clu sive positivists
deny this. See the dis cus sion by Coleman, Jules, op. cit., n. 1, p. 134 ff.

8 Of course, the dis tinc tion be tween con tent-de pend ent and con tent-in de -
pend ent is not as clear-cut as I pres ent it now for the pur pose of this ar gu ment. A
le gal rule may in form me of the par tic u lar form of a le gal duty, while it does not mo -
ti vate me to per form the ba sic duty in it self. This dis tinc tion be tween epistemic and 
mo ti va tional guid ance will be ad dressed be low.

9 I bor row the tax a tion ex am ple from Sean Coyle (“Prac tices and the Rule of
Rec og ni tion”, Law and Phi los o phy 25, 2006, p. 446) but ap ply it some what dif fer -
ently.

10 I have slightly sim pli fied the ar gu ment in or der to make the dif fer ence be -
tween con tent-de pend ent and con tent-in de pend ent rea sons clear. There is a dif -



This in ter pre ta tion of prac ti cal dif fer ence is quite strin -
gent: the con tent-in de pend ent rea son that the le gal rule
pro vides must be vis i ble in peo ple’s be hav iour. Law only
makes a prac ti cal dif fer ence, if peo ple would have acted dif -
fer ently with out an ap peal to the le gal rule.11 Such a strict
con di tion is im plau si ble, how ever. The rea son for this is
that such a sep a ra tion be tween con tent-de pend ent and
con tent-in de pend ent rea sons does not re flect real-life guid -
ance by law: or di nary peo ple have a va ri ety of rea sons for
fol low ing le gal rules which are part sub stan tive and part
for mally-le gal. When I de cide not to ride my bi cy cle in a pe -
des trian area, I do that in part be cause it is for bid den by
law, in part be cause I ac cept some one’s judg ment (who de -
signed the rule) that it is haz ard ous to al low bik ing in that
area, and in part be cause I do not wish to in con ve nience
oth ers who ex pect me not to ride my bike. The law plays a
part in my rea son ing, but it is not the whole story. There is
a chance that I would not have rid den my bike any way,
even with out the le gal rule. More over, the le gal rule plays a
role in the dif fer ent rea sons, but not al ways in the same di -
rect man ner. The first rea son is con tent-in de pend ent, but
the other two are not, even though law plays a role there as 
well. Ac cept ing the judg ment of the law-maker can be seen
as obe di ence to le gal au thor ity, but not for a com pletely
con tent-in de pend ent rea son: it is be cause I ac knowl edge
that my own rea son ing might be de fec tive on this par tic u lar 
point (I can not be sure it is safe to ride my bike), so that the 
le gal rule is an added rea son for think ing it is haz ard ous.
The third rea son is con tent-de pend ent: my main wish is to
be con sid er ate of oth ers and the le gal rule points out how I
can, be cause the legal rule is the basis for their expec-
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fer ence in types of guid ance —mo ti va tional and epistemic— by law that Shapiro
and Coleman rightly make: al though my mo ti va tion to fol low the rule might be con -
tent-based, I may still need the rule in or der to know what to do ex actly. I will ad -
dress these types of guid ance later. Shapiro, Scott, op. cit., n. 4, p. 172.

11 See Shapiro, Scott, ibi dem, p. 178: “To know whether a rule makes a prac ti -
cal dif fer ence, we must con sider what would hap pen if the agent did not ap peal to
the rule. The rule makes a dif fer ence to one’s prac ti cal rea son ing only if, in the
counterfactual cir cum stance, the agent might not con form to the rule”.



tations. Absent the legal rule, the third reason could still
lead to the decision not to ride my bike.

The strict in ter pre ta tion of prac ti cal dif fer ence leads le gal
positivists to the in ev i ta ble con clu sion that law must only
be ca pa ble of mak ing a prac ti cal dif fer ence, and need not
ac tu ally make a dif fer ence, for the sim ple rea son that it is
hard to find a le gal sys tem where peo ple only fol low the le -
gal rules be cause they are law, i. e. a sys tem where law
makes a sub stan tial prac ti cal dif fer ence. Be cause the pos si -
bil ity of or di nary peo ple ac tu ally be ing guided by law is so
slight, it is nat u ral to limit law’s rel e vance for or di nary peo -
ple’s con duct to le gal gov er nance and to limit the guid ance
claim to of fi cials. So the ex is tence re quire ment for a le gal
sys tem is that of fi cials are guided, and not even by the pri -
mary rules, but by the secondary rule that determines legal 
validity.

This makes the posi tiv ist po si tion awk ward: on the one
hand, a ba sic pur pose of hav ing a le gal sys tem in the con -
text of Hart’s the ory is to en able or di nary peo ple to lead
their life in a com plex so ci ety,12 while on the other hand it
can not be proven to be of real rel e vance by ac tu ally mak ing 
a dif fer ence. The idea that the proper goal of le gal the ory is
to fo cus on the strict ex is tence con di tions of law, makes
pos i tiv ism too re stricted and causes it to lose sight of the
equally in ter est ing ques tion: in what way law does fig ure in
or di nary peo ple’s lives? If we do pur sue that ques tion, a dif -
fer ent con cep tion of guid ance by law is called for. My claim
is that by re lax ing the cri te ria for guid ance by law, we have
a better de scrip tion of the role law plays in peo ple’s lives.
That de scrip tion does not re duce them to pas sive or de -
tached sub jects of a gov ern ing le gal system, but takes
ordinary people and their reasons seriously.

The most im por tant change needed in the con cep tion of
guid ance is a reconnection be tween con tent-de pend ent and 
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12 Hav ing a le gal sys tem with sec ond ary rules solves prob lems of un cer tainty,
static rules, and in ef fi ciency that a sys tem of merely pri mary rules has (Hart, H. L.
A., op. cit., n. 2, pp. 92-94).



con tent-in de pend ent rea sons. As I have al ready tried to
show in my bike-rid ing ex am ple, even in fairly triv ial sit u a -
tions peo ple have mixed rea sons for com ply ing with the
law. Clas sic crim i nal law is the prime ex am ple of le gal rules 
that are obeyed not for their own sake, but for moral rea -
sons. Such rules are pri mar ily an af fir ma tion of al ready ex -
ist ing norms, pro hib it ing kill ing or rape. Does this make
the fact that they are le gal rules ir rel e vant from the point of 
view of the rule-fol low ers? Not at all: many peo ple ex pect
their le gal sys tem to re flect the ba sic val ues of their so ci ety, 
and prohibition by law indicates the importance of the rule.

Moral rea sons are one va ri ety of con tent-de pend ent rea -
sons, but there are other such rea sons that are pri mar ily
prac ti cal. Large por tions of pri vate law are sim ply use ful to
peo ple: they en able peo ple to do busi ness and ar range their 
lives ef fi ciently. Peo ple do not care for the spe cific con tent
of these rules; they mainly serve to take work off their
hands. Does this mean these rules are fol lowed for con -
tent-in de pend ent rea sons then? No, that does not fol low:
the rea sons be hind those rules, their ra tio nale, are im por -
tant. We might de scribe the con tent-re lated rea sons in play
here as sec ond-or der rea sons: the spe cific con tent of the
rule is not the rea son for com pli ance, but the rea son for
hav ing such a rule is.13 Rules solv ing co or di na tion prob -
lems are the tra di tional ex am ple. Peo ple fol low such rules
not only be cause they are law, but also be cause they serve
to coordinate their behaviour with that of other people.

Shapiro and Coleman may claim that they can ac com mo -
date such prac ti cal rea sons be cause they dis tin guish be -
tween mo ti va tional and epistemic guid ance. In Shapiro’s
words: “The rule can mo ti vate ac tion sim ply in vir tue of the
fact that the rule reg u lates the ac tion in ques tion. Or it can
in form the per son of the ex is tence of cer tain de mands made 
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13 Jo seph Raz makes the dis tinc tion be tween op er a tive rea sons and aux il iary
rea sons (Prac ti cal Rea son and Norms, Lon don, Great Brit ain, Hutch in son of Lon -
don, 1975 , pp. 33-35): in my ex am ple, the con tent-re lated rea sons are op er a tive
rea sons, while co or di nat ing rules are aux il iary.



by those in au thor ity and, as a re sult, that con for mity is
ad vis able”.14 They would also say that co or di nat ing rules
guide epistemically: they pick out the rule for peo ple, so
that peo ple know what to do. Epistemic guid ance is pri mar -
ily seen as, first, com mu ni ca tion be tween of fi cials and or di -
nary peo ple, and sec ond, as of fi cially des ig nated rules that
sup ply nor ma tive choices for cit i zens. Mo ti va tional guid -
ance in volves a be lief in the le git i macy of the le gal rule; only 
mo ti va tional guid ance is the tak ing of an in ter nal point of
view to wards le gal rules.15 If some one is mo ti vated to con -
form merely by the threat of pun ish ment, the rule spec i fy -
ing which con duct will be pun ished guides epistemically
only. This leads Shapiro and Coleman to mod ify the con clu -
sion that only of fi cials need to be guided by law to the claim 
that only of fi cials need to be motivationally guided by law,
while ordinary people need to be epistemically guided only.

Al though this is an im prove ment on the orig i nal posi tiv ist 
claim, it is still prob lem atic for two rea sons. The first prob -
lem is Shapiro’s char ac ter iza tion of epistemic guid ance as
me di a tion be tween of fi cials and non-of fi cials.16 The sec ond
prob lem is the sep a ra tion be tween of fi cials as motiva-
tionally guided and or di nary peo ple as epistemically guided. 
The first prob lem arises from Shapiro’s ex pla na tion of the
epistemic guid ance func tion of le gal norms as those norms
me di ate be tween of fi cials and non-of fi cials in the sense that 
“they elim i nate the need for of fi cials to is sue par tic u lar ized
or ders”.17 This in ter pre ta tion of epistemic guid ance is based 
on the idea that law is an in stru ment used by of fi cials. This 
idea is haunted by Aus tin’s com mand model of law: of fi cials 
want non-of fi cials’ be hav iour to con form to their wishes,
with the ad di tion of rules in be tween to make the com -
mands of the of fi cials more ef fi cient. They do not need to
tell ev ery sin gle cit i zen sep a rately what their duty is, of fi -
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14 Shapiro, Scott, op. cit., n. 4, p. 172.
15 Ibi dem, p. 174.
16 Idem.
17 Idem.



cials make a rule that tells cit i zens what their duty is. How -
ever, the main idea is still that au thor i ta tive fig ures want to 
give or ders to sub jects. To ap pre ci ate the in flu ence of the
com mand model on Shapiro’s ar gu ment, it is use ful to con -
trast com mand and cus tom mod els of law. The cus tom
model sees rules as em a nat ing from pat terns of in ter ac tion
be tween peo ple: the le gal rules arise from the moral and so -
cial norms that peo ple adhere to. Rules of sale at farmers’
markets are rules based on their practices, not on an
external authoritative order.

Hart’s the ory is dis tinc tive in part be cause it works from
both mod els: he crit i cizes and mod i fies Aus tin’s com mand
the ory (in tro duc ing the in ter nal point of view) and he points 
out the weak nesses of the cus tom ary model (in tro duc ing
sec ond ary rules). In the cus tom ary model, of fi cial law is
needed if there is un cer tainty or con flict about which rule is 
to be fol lowed (Shapiro’s sec ond epistemic role of law: mak -
ing nor ma tive choices). This is not fruit fully seen as a com -
mand, but more nat u rally as of fi cial en dorse ment of an ex -
ist ing rule. Such rules do not me di ate be tween of fi cials and
non-officials, they facilitate action by people.

So the idea of epistemic guid ance makes sense in the
sec ond sense, as “[elim i nat ing] the need for non-of fi cials to
solve ev ery nor ma tive prob lem by them selves”.18 This is a
key el e ment in many the o ries of law, in clud ing for in stance, 
the nat u ral law the ory of John Finnis:19 law serves to
choose a so lu tion when there is more than one good an swer 
to a prob lem. In such a sit u a tion, where it is not di rectly
clear what is the right thing to do, or when there is the pos -
si bil ity of dis agree ment about it, a le gal so lu tion is use ful.
How ever, it is not ob vi ous why of fi cials need to be the ones
pro vid ing the so lu tion (or have less of a need for epistemic
guid ance than or di nary peo ple). An of fi cially de ter mined
rule solves the prob lem, but there are other so lu tions that
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18 Ibi dem, p. 173.
19 Finnis, John, Nat u ral Law and Nat u ral Rights, Ox ford, Great Brit ain, Clar en -

don, 1980, p. 276.



need not bear the stamp of of fi cial law. Con sider a nor ma -
tive prob lem: should chil dren be ex posed to tele vi sion com -
mer cials for al co hol? This nor ma tive prob lem of bal anc ing
the free dom to ad ver tise against the health of chil dren can
be given the so lu tion of a state le gal rule for bid ding al co hol
com mer cials be fore nine in the eve ning.20 It can also be
solved by the al co hol in dus try agree ing among them selves
to re strict their com mer cials. Once they have taken that de -
ci sion, each in di vid ual pro ducer no lon ger needs to think
about a per sonal or cor po rate pol icy in each case. For this
par tic u lar kind of prob lem, i. e., co or di na tion by one so lu -
tion to solve nor ma tive prob lems, unofficial rules, such as
self-adopted rules, may serve just as well. Epistemic guid -
ance does not need official law.

A sec ond prob lem re mains for the posi tiv ist view, how -
ever: the gap be tween guid ance for of fi cials and non-of fi -
cials, re strict ing to of fi cials the re quire ment of mo ti va tional
guid ance. Again the in her i tance of Austinian the ory makes
it self felt: mod ern le gal pos i tiv ism has im proved on Aus tin
by in tro duc ing the in ter nal point of view, but it is still com -
mit ted to Aus tin’s idea that a le gal sys tem that only gov erns 
un will ing sub jects should fall within the range per mit ted by 
the con cept of law. Epistemic guid ance is com pat i ble with
the fig ure of the “bad man”, the per son with out a con -
science whose only mo tive for com ply ing with le gal rules is
nar row self-in ter est. Even a sys tem gov ern ing a whole so ci -
ety of bad men can be a le gal sys tem as long as the of fi cials 
are bona fide. Mo ti va tional guid ance by law is some thing
spe cial that is not of ten ap par ent in the be hav iour of or di -
nary peo ple. In the le gal posi tiv ist pic ture, mo ti va tional
guid ance by law is ac tu ally un der mined from two di rec -
tions: the bad man and the moral man. The bad man is re -
luc tant to com ply, the moral man does not need law to urge 
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20 This par tic u lar le gal pro hi bi tion is a gov ern ment pro posal in the Neth er -
lands, part of the co ali tion agree ment con tain ing the pol icy goals of the gov ern -
ment formed in 2007 (Co ali tion agree ment of 7 Feb ru ary 2007, http://www.reger
ing.nl/Het_kabinet/Regeerakkoord, p. 40).



him to com ply.21 That mod ern le gal sys tems aim at hav ing
con tent that is in accordance with what the majority of
people believe in, becomes irrelevant for the concept of law.

The use of the ex tremes of the bad and the moral man fo -
cus ses our at ten tion on a prob lem that is too spe cific: in -
stead of try ing to un der stand how law fig ures in or di nary
peo ple’s mo ti va tion for ac tion, we are led to con sider its role 
for peo ple who could care less, for whom law is un in ter est -
ing or at best an noy ing. The puz zle is: how can we ex plain
that most or di nary peo ple gen er ally com ply with law, with -
out as sum ing they have a par tic u lar moral char ac ter? Le gal 
positivists want to ad dress that puz zle, but they approach
it from the wrong angle.

In stead of ask ing what makes law ca pa ble of guid ing con -
duct, we should ask in what way law can mo ti vate peo ple.
If we con sider the rea sons for fol low ing a le gal rule, it is
clear that law fig ures in rea son ing in dif fer ent ways. This
in deed ranges from the avoid ance of the bad con se quences
threat ened by law (the bad man per spec tive), such as sanc -
tions, to the ac cep tance of the le gal norm be cause it is mor -
ally right (the moral man per spec tive). My claim would be
that law fig ures in peo ple’s ac tions largely in a pos i tive way, 
be cause it is use ful to them, and that law loses its point if it 
fails to con trib ute pos i tively. I would like to call this
broader, less ex treme view, “the practical man perspective”.

What does it mean to be pos i tively mo ti vated in ac tion by
law? It means that some one sees the use ful ness of the le gal 
sys tem in gen eral, and of par tic u lar le gal rules, for his own
ac tions in the con text of in ter ac tions with oth ers. I de lib er -
ately em ploy the term ‘use ful ness’ here, be cause it re fers to
the thought of clas si cal prag ma tism, in which law is one of
the prac tices that serve to solve prob lems. Law, from this
the o ret i cal per spec tive, is pri mar ily fa cil i tat ing ac tiv i ties: it
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helps to plan, ex e cute and co or di nate ac tions.22 What
makes law use ful is, first of all, its con tent: the spe cific
sub stance of le gal rules and prin ci ples makes it pos si ble to
at tach con se quences to be hav iour. Rules of adop tion, for
in stance, es tab lish for mal ties be tween a par ent and child,
giv ing the child the right to sup port by the par ent and the
par ent the pos si bil ity to de cide about the child’s up bring -
ing, etc. Peo ple are mo ti vated to fol low those rules of which
they can un der stand the im por tance for their lives and ac -
tions. That mo ti va tion based on con tent can have a moral
char ac ter, a self-in ter ested char ac ter or a prac ti cal char ac -
ter, with prac ti cal mo ti va tion mean ing: val u ing that le gal
rules serve pur poses such as ef fi ciency and se cu rity. I may
also be mor ally in dif fer ent about a par tic u lar rule, while ac -
knowl edg ing that it makes cer tain so cial in ter ac tions more
ef fi cient, a goal that I may value highly.

Al though it is eas ier to ar gue why par tic u lar le gal rules
fa cil i tate ac tion, there is also a gen eral ar gu ment for see ing
the le gal sys tem as a whole in such a role. Given the com -
plex ity of mod ern so ci ety and the en su ing mul ti tude of pos -
si ble in ter ac tions with oth ers, hav ing gen eral rules to gov -
ern these in ter ac tions is nec es sary.23 Rec og niz ing that
over arch ing role of the le gal sys tem can also be a mo ti va -
tion to fol low le gal rules. From a le gal posi tiv ist per spec tive, 
that would be a mo ti va tion based on con tent-in de pend ent
rea sons: we need le gal au thor ity to make nor ma tive choices 
re gard less of con tent. From a prag ma tist per spec tive, the
char ac ter iza tion of this mo ti va tion need not be so strictly
cat e go rized as ei ther con tent-de pend ent or con tent-in de -
pend ent. Such a sys tem-level ar gu ment is still con nected to 
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22 Dewey, John , “My Phi los o phy of Law”, in My Phi los o phy of Law: Cre dos of
Six teen Amer i can Schol ars, Boston, Mas sa chu setts, USA, Boston Law Book Co.,
1941, p. 77, com pare Taekema, Sanne, “Be yond Com mon Sense: Philo soph i cal
Prag ma tism’s Rel e vance to Law”, Retfaerd - Nordisk Juridisk tidsskrift 29/nr. 4,
2006, p. 27.

23 This is in spired by Lon L. Fuller, e.g. in his es say “Hu man In ter ac tion and
the Law” in Fuller, Lon L., The Prin ci ples of So cial Or der: Se lected Es says, ed ited by
Ken I. Winston, Dur ham, North Carolina, USA, Duke Uni ver sity Press, 1981, pp.
111-146.



sub stan tive rea sons, al though these are sec ond-or der rea -
sons: the jus ti fi ca tion of those rules is then in di rect, un like
the jus ti fi ca tion for par tic u lar rules which is di rectly based
on their con tent. Al though this may seem a ter mi no log i cal

move − I call con tent-re lated what is con tent-in de pend ent

for le gal positivists − there are im por tant con se quences. By
see ing the rea sons for obey ing le gal rules as con tent-re -
lated, al beit in a range of dif fer ent ways, the ques tion of
why rules should be fol lowed re mains con nected to the dis -
cus sion. What I mean is that this per spec tive can make
sense of peo ple who fol low the law gen er ally, but trans gress 
cer tain spe cific rules. Al though some one may obey the
rules that for bid smok ing on trains, that same per son may
dis obey the rule for not smok ing on open-air plat forms, be -
cause the point of the in side ban on smok ing is seen as le -
git i mate while the out side ban is not. Such selective
following of rules is not particularly problematic as long as
the legal system as a whole is perceived as legitimate by the 
majority of its subjects.

This ap proach means that a par tic u lar point of view is in -
deed priv i leged over oth ers, a prac ti cal in ter nal point of
view in which law is seen as ob li ga tion-im pos ing. These ob -
li ga tions, how ever, can not be over rid ing in all cir cum -
stances: be cause not all pur poses that law serves are
moral, le gal ob li ga tions can con flict with moral ob li ga -
tions.24 In case of such con flicts, it is the re spon si bil ity of
the in di vid ual to find a so lu tion. One way in which this may 
be done is by ac tively try ing to change the par tic u lar le gal
rules that cause the con flict.25 When in di vid ual cit i zens
take up that re spon si bil ity they take part in the prac tice of
shap ing the law, an ac tive role that also has im pli ca tions
for the con cept of law. I now turn to the role of or di nary
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24 This re fers to the fa mil iar dis cus sion about the moral ob li ga tion to obey the
law that falls out side the scope of this ar ti cle. I re fer to it here to in tro duce one type
of re sponse to a con flict of ob li ga tions.

25 Civil dis obe di ence (as de scribed by Rawls, John, A The ory of Jus tice, Cam -
bridge, Mas sa chu setts, USA, Har vard Uni ver sity Press, 1971, p. 319) is a clas sic
form of such an ef fort to change the law.



peo ple with re gard to the con cept of law, more specifically
to their role for the rule of recognition.

III. OFFICIALS AND THE PRACTICE OF RECOGNITION

In his dis cus sion of the char ac ter of the rule of rec og ni -
tion, Coleman briefly ad dresses the ar gu ment that his idea
of the rule of rec og ni tion as a prac tice of of fi cials is flawed
be cause of fi cials them selves are in sti tuted by law. The ob -
jec tion is that his ac count is cir cu lar: of fi cials de ter mine
what the rule of rec og ni tion is, while the rule of rec og ni tion
de ter mines who counts as an of fi cial. His an swer to the ob -
jec tion, how ever, is not convincing. It is worth quoting at
length:

We must dif fer en ti ate be tween two dis tinct roles that the
same group of in di vid u als plays in the conventionalist story.
First, some group of in di vid u als —we do not call them of fi -
cials and we need not iden tify them by ref er ence to laws—
choose to have their be hav ior guided by a cer tain rule. In
other words, they take the rule as giv ing them good rea sons
for ac tion. If that rule takes hold in the sense of es tab lish ing
mem ber ship cri te ria in a sys tem of rules, and if those rules
are com plied with gen er ally, and if in sti tu tions of cer tain
types are then cre ated, and so on it is fair to say that a le gal
sys tem ex ists. If a le gal sys tem ex ists, then that rule which
guides the be hav ior of our ini tial group of in di vid u als is cor -
rectly de scribed as the rule of rec og ni tion for that le gal sys -
tem. And those in di vid u als who guide their be hav ior by that
rule are thus ap pro pri ately con ceived of as “of fi cials”. They
are, in a sense, of fi cials in vir tue of that rule, but they are
not of fi cials prior to it (in ei ther the fac tual or the log i cal
sense).26

There is one el e ment con spic u ously lack ing in this an -
swer: why does a ran dom group of in di vid u als sud denly
choose to guide their be hav iour by a rule (of rec og ni tion)?
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What marks out this par tic u lar group as the ones who
should con cern them selves with the use of a rule that de -
ter mines whether other rules are law? An ac count of of fi -
cial dom must at least have a story about the se lec tion of
the group. In or der to avoid cir cu lar ity that story can not de -
pend on for mal es tab lish ment of the officials by law.

In what fol lows, I will first ad dress the ar gu ment that of -
fi cials are those with rec og nized au thor ity. Sec ondly, I will
dis cuss the ar gu ment that of fi cials need to prac tice the rule 
of rec og ni tion in the course of their other tasks. Thirdly, I
will coun ter the ar gu ment that only the in ter pre ta tion by
of fi cials of the rule of rec og ni tion mat ters. I hope to show
that all three ar gu ments can not be sus tained and that the
prac tice of rec og ni tion is as much a mat ter of ordinary
people as it is of officials.

Re gard ing the pri mary es tab lish ment of of fi cials I see two 
pos si bil i ties: first, the group may dis tin guish it self by
means of power, that is, they may be in a so cial po si tion to
claim that they are the ones who should de cide what is law
and be able to en force their po si tion. This pos si bil ity, how -
ever, does not fit the over all idea that law is a le git i mate
force, in Hart’s words, not a ‘gun man sit u a tion writ large’.27

We need an ac count of le gal of fi cials that is not sim ply re -
duced to the na ked fact of who is in charge, but makes
them part of a legitimate system.

The sec ond pos si bil ity is that of fi cials are rec og nized as
such by oth ers. The group of in di vid u als does not ap point
it self as of fi cials, but the larger group for whom the le gal
rules are meant rec og nizes the smaller group as the ones
who should prac tice the rule of rec og ni tion. The small
group of “of fi cials” de pends on the or di nary cit i zens to per -
ceive them as hav ing the au thor ity to de ter mine what the
law is. This sec ond pos si bil ity is more in ter est ing be cause it 
in volves a re la tion ship of au thor ity in stead of a re la tion ship 
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of mere co er cive power. It also raises the ques tion why they
are rec og nized as of fi cials with au thor ity. A fruit ful way of
ap proach ing this ques tion is to ask what rea sons or di nary
peo ple have for not prac tic ing the rule of rec og ni tion
themselves but recognizing a special group as authorized to 
practice it.

One rea son is that or di nary cit i zens may find it dif fi cult
to de ter mine what is valid law by them selves and there fore
choose to have an ex pert or wise per son per form this task
for them. The au thor ity of the per sons ap ply ing the rule of
rec og ni tion in that case de rives from their ex per tise.28 It
makes more sense to ask some one who al ready knows
some thing of law, rather than an ar bi trarily cho sen per son, 
to de ter mine what is valid law, even though this sit u a tion
might also in volve a sim ple di vi sion of la bour (if you fig ure
out what the law is, I will put food on the ta ble). This idea
of hav ing of fi cials to per form bur den some tasks is pre mised 
in part on the idea that or di nary cit i zens do not want to do
it them selves. How ever, fram ing the is sue this way makes
clear that such a di vi sion of la bour is by no means nec es -
sary. In a so ci ety mod elled like the Athe nian polis it is not
strange to think of the as sem bly of free cit i zens not only
mak ing the le gal rules, but also re solv ing con flicts ac cord -
ing to these rules and de ter min ing which rules are valid
law. Such rad i cal de moc racy shows that of fi cials are not a
nec es sary fea ture: it is possible to have a system with
secondary rules practiced by citizens themselves.

How ever, in com plex mod ern so ci et ies, there are prac ti cal 
bar ri ers to rad i cally dem o cratic de ci sion-mak ing within a
le gal sys tem.29 If we grant that un der the con di tions of
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28 Tra di tion ally, a dis tinc tion is made be tween the o ret i cal au thor ity (based on
ex per tise, for ex am ple, the au thor ity of a doc tor) and prac ti cal au thor ity (based on
de ci sion power, for ex am ple, the au thor ity of a le gal of fi cial). That law should be re -
garded as a prac ti cal au thor ity is dis puted by, e. g. Heidi Hurd (Moral Com bat,
Cam bridge, Great Brit ain, Cam bridge Uni ver sity Press, 2004).

29 Al though there is a wide range of sys tems from the more dem o cratic to the
less dem o cratic: the ref er en dum and the lay jury in courts are ex am ples that show
that the dem o cratic el e ment can have a more im por tant place. My thanks to
Wibren van der Burg for point ing this out.



mod ern life it is ex tremely rare to see a le gal sys tem with -
out of fi cials prac tic ing a rule of rec og ni tion, it is worth ex -
plor ing what these of fi cials are ex pected to do. Put sim ply,
they are ex pected to de ter mine and make clear what the
law re quires. In the tra di tional le gal posi tiv ist pic ture, the
of fi cials who prac tice the rule of rec og ni tion are usu ally
judges.30 Judges have the task of de ter min ing whether par -
tic u lar rules are valid law. Why judges? This brings me to
the sec ond main ar gu ment: that prac tic ing the rule of
recognition is a task that accompanies other tasks officials
have.

This ar gu ment of ten re mains im plicit, but the most ob vi -
ous rea son for judges to be con cerned with the rule of rec -
og ni tion is that judges need to de ter mine what valid law is
in or der to per form their other main task well. If they are to 
do a good job of re solv ing dis putes ac cord ing to law, they
need to de ter mine what the law rel e vant to the case is ex -
actly. Al though it is con ceiv able that there is a le gal sys tem
in which these two tasks are al ways per formed by sep a rate
bod ies, it is prac ti cal to com bine them. Ques tions re gard ing 
the va lid ity of a par tic u lar rule do not ap pear of the blue,
they arise out of un cer tain ties over the spe cific le gal du ties
cit i zens have. Be cause le gal va lid ity of the rel e vant rules is
a pre req ui site for as sum ing le gal ob li ga tions, it is quite dif -
fi cult in prac tice to sep a rate the ac tiv i ties of rec og niz ing
valid law and de ter min ing the ex tent of le gal du ties in dis -
putes. Rec og ni tion of judges as of fi cials who le git i mately de -
ter mine what law is, thus occurs in the context of their
broader role of legal interpretation and dispute settlement.

So far, I have only shown why of fi cials, un der stood most
typ i cally as judges, are rec og nized as the le git i mate prac ti -
tio ners of the rule of rec og ni tion: be cause they need to do
so to per form their task of dis pute res o lu tion well. This ar -
gu ment is based on the as sump tion that judges are in deed
the ones who prac tice the rule of rec og ni tion. But is that a
fair pic ture of what the prac tice of rec og niz ing law in volves? 
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Imag ine two com pany man ag ers draft ing a con tract. They
con sult the law books and maybe call a law yer to es tab lish
whether their con tract is roughly in ac cor dance with the
rules of pri vate law. How ever, they put in one clause that to 
the let ter vi o lates the law of their ju ris dic tion. Let us as -
sume that this clause is not un fair and that the two ap ply it 
with out trou ble un til one of the com pa nies un der goes a
change of man age ment, and the new man ager chal lenges
the clause in court. It might hap pen that a judge then de -
cides that, al though the clause was against the let ter of the
law, it is fair and un der the cir cum stances should re main
valid. In such a case, is it fair to say that it is only the judge, 
the of fi cial, who prac tices the rule of rec og ni tion? The two
contract draft ers also thought about the va lid ity of the le gal 
rules and even re in ter preted it in the light of fair ness. Or
should we say that they also to some ex tent prac ticed the
rule of rec og ni tion?

Here we come to the third ar gu ment of the posi tiv ist view. 
See ing of fi cials as the ex clu sive de ter min ers of what is valid 
law, makes the fi nal de ter mi na tion of va lid ity the only rel e -
vant mo ment. Only the ac tiv ity of the of fi cials who make
the ul ti mate de ci sion on how the rule of rec og ni tion is to be 
ap plied, is to be re garded as rel e vant for the prac tice of rec -
og ni tion. This seems wrong for two rea sons. First, the fa -
mil iar prob lem re gard ing cus tom ary law re sur faces: is it
nec es sary for a cus tom ary rule to be ex plic itly rec og nized as 
valid law by an of fi cial for it to count as law? If that were
the case, rules that are never tested, that are never sub ject
to an of fi cial de ci sion on their va lid ity would not be law,
which is a strange con clu sion. If the rule of rec og ni tion
con tains the norm that cer tain cus toms are con sid ered law, 
these cus toms are law in vir tue of that norm, not in vir tue
of the ex plicit ap pli ca tion of that norm. There fore, it seems
that the prac tice of rec og niz ing valid law is broader: it is not 
only the group of of fi cials that ap ply the norms of the rule
of rec og ni tion but or di nary cit i zens do so as well. The key to 
the prac tice of rec og ni tion is the use of le gal rules: by in ter -
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pret ing le gal rules so that they are relevant to conduct,
those who use the rule are involved in determining its
validity.

Work ing from a model that puts of fi cials at the cen tre of
the prac tice of rec og ni tion, as le gal positivists do, this may
seem strange. Is it not the point of a rule of rec og ni tion to
de ter mine what valid law is for the us ers of le gal rules? The 
posi tiv ist view as sumes that only the fi nal, de fin i tive, de ter -
mi na tion counts as prac tic ing the rule of rec og ni tion. The
sec ond rea son for doubt ing the view is that, if we make that 
as sump tion, even lower court judges do not prac tice the
rule of rec og ni tion. The de ter mi na tion of va lid ity made by
lower court judges is not fi nal ei ther, as it is al ways in prin -
ci ple sub ject to over rul ing by the high est court. (By the
way, this shows how im por tant ac cep tance of the judg ment
of va lid ity by the cit i zens in volved is: if they do not chal -
lenge that judg ment, it is fi nal). The us ers of le gal rules,
how ever, only need de ter mi na tion by le gal of fi cials, if they
are in ca pa ble of de ter min ing le gal va lid ity them selves; of ten 
it is per fectly clear to them what the valid le gal rules are, so 
that the ac tiv ity of an of fi cial is un nec es sary. If va lid ity is a
prob lem, then it is a prob lem put for ward by the us ers of le -
gal rules for of fi cial so lu tion. And in that case, we should
not un der es ti mate the in flu ence of ar gu ments put for ward
by cit i zens (and their law yers) on the de ter mi na tions of the
of fi cial judge. Therefore, it makes more sense to see the
practice of recognition as one shared by officials and
ordinary citizens.

IV. THE PROBLEM OF UNCRITICAL CONVENTIONALITY

My ar gu ments so far have shown that both the rule of
rec og ni tion and the guid ance func tion of law should in cor -
po rate the per spec tive of or di nary cit i zens. A sim i lar ar gu -
ment is made from a socio-le gal per spec tive by Brian
Tamanaha, who pro poses a new con cept of law: “Law is
what ever peo ple iden tify and treat through their so cial
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prac tices as «law»”.31 In Tamanaha’s the ory, the con ven -
tions of or di nary cit i zens de ter mine what is law and who is
a le gal of fi cial,32 thus broad en ing the con cept of law to in -
clude state law, cus tom ary law, in dig e nous law, in ter na -
tional law and nat u ral law, all of which count as law as
long as they are treated as such.33 Tamanaha’s point of de -
par ture, like Coleman’s or Shapiro’s, is the the ory of Hart,
but he strips that the ory of all func tional and essentialist
el e ments to re tain only its con ven tion al ism. This rad i cal iza -
tion of the conventionalist el e ment in le gal pos i tiv ism def i -
nitely an swers my crit i cism that or di nary cit i zens are ne -
glected, be cause their point of view is made cen tral. This
kind of the ory none the less con tains problems of its own
regarding the work a concept and a theory of law are
supposed to do.

The most strik ing fea ture of Tamanaha’s con cept is that
it is com pletely un con strained: it ac cepts any thing as law
as long as peo ple treat it as law, if it car ries the la bel “law”.
This fol lows from Tamanaha’s re jec tion of nec es sary fea -
tures of the con cept of law and from his re jec tion of law
per form ing spe cific func tions. Thus, the the o rist’s role in
con cept for ma tion is se verely re duced: what law is, is a
com pletely em pir i cal ques tion. This re duc tion of the role of
the ory I be lieve to be mis taken. My main rea son is that a
thicker con cept of law can help ad dress ques tions of the
proper role of law in so ci ety and in peo ple’s lives more fruit -
fully than a thin con ven tional con cept can. Such a thicker
con cept needs es sen tial and func tional el e ments. Here the
dis tinc tion be tween a weak def i ni tion and a strong con cept, 
made by Selznick, is help ful to un der line my point. A def i ni -
tion should be weak in or der to serve as a heu ris tic de vice,
i.e. to catch phe nom ena that are rel e vant ob jects of re -
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Ibi dem, p. 142.
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search; a con cept should be strong in or der to give a judg -
ment on what should or should not count as law.34 In
Tamanaha’s ap proach, the con cept of law is re duced to a
def i ni tion, and while I have no fun da men tal ob jec tion to his 
ap proach as a weak def i ni tion, that ap proach is much too
thin to provide a concept of law up to the explanatory jobs
of a concept of law.

With Tamanaha’s def i ni tion as con cept, we can imag ine,
e. g., the laws of phys ics be ing law. These are called law
and it is pos si ble for a group of peo ple to treat them as law.
What it means to treat some thing as law in Tamanaha’s
view, re mains un clear; for in stance, his def i ni tion does not
in clude fol low ing rules or re gard ing rules as nor ma tive as
part of the mean ing of law. It is re duc ible to the la bel: if
peo ple re fer to it as law, it is law.35 We can imag ine the
group who re gard the laws of phys ics as law as also hav ing
moral and so cial rules that pre scribe and pro hibit cer tain
con duct, pro vide pro ce dures for re solv ing con flicts, etce-
tera. If this group de nies that any thing other than the laws
of phys ics are law, Tamanaha would have to ac cept this
view of law as le git i mate. His the ory does not pro vide any
sub stance to en able crit i cism of par tic u lar con cep tions of
law. In my ex am ple, the so cial rules that have the roles
usu ally per formed by law have di men sions in com mon with 
law that the laws of phys ics lack, but with out an ac count of 
the el e ments nec es sary for law, there is no mean ing ful way
of com par ing these so cial rules to le gal rules.

It is clear why Tamanaha thinks as crib ing in her ent fea -
tures or func tions to law is prob lem atic: in many so ci et ies,
what is of fi cially called law is com pletely dys func tional.
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35 This crit i cism was al ready for mu lated by Twin ing in his re view of
Tamanaha’s book: Twin ing, Wil liam, «A Post-Westphalian Con cep tion of Law», Law
and So ci ety Re view 37, 2003, pp. 199-257.



Tamahana par tic u larly thinks of co lo nial le gal sys tems in
which French or Amer i can law were the of fi cial le gal sys -
tems, but in which the in dig e nous pop u la tion used dif fer -
ent rules to per form le gal func tions such as the res o lu tion
of con flicts or the pun ish ment of de vi ant be hav iour.36 What 
he wants to avoid is the con clu sion that, be cause the of fi -
cial law in a par tic u lar so ci ety does not do any thing that
law is sup posed to do, its of fi cial law is not re ally law. How -
ever, Tamanaha’s crit i cism only holds against the claim
that law does in ef fect ful fil the func tion of pro vid ing or der
(or some other func tion): if you claim that law ac tu ally per -
forms such a func tion, the ex is tence of non-func tion ing
sys tems is a prob lem. His crit i cism does not in val i date the
claim that law aims at pro vid ing a par tic u lar func tion, but
may in prac tice fail to do so. As Wil liam Twin ing points out, 
func tion is an am big u ous term that can re fer both to pur -
pose and to ef fect, or to the com bi na tion of both.37 A func -
tional el e ment can be in cluded in a thicker con cept of law
than Tamanaha’s with out be ing vul ner a ble to his crit i cism,
as long as it is taken to re fer to the pur poses of law as the
nec es sary el e ment at the con cep tual level. Func tion in
terms of ac tu ally re al ized ef fect is not a nec es sary el e ment
of the con cept of law but a con tin gent fea ture of a given le -
gal sys tem. The main rea son for in clud ing a func tional el e -
ment in the con cept of law is crit i cal: le gal sys tems claim to 
ful fil prac ti cal pur poses as their jus ti fi ca tion, while many
sys tems fail to do a good job. A mean ing ful the ory of law
needs to be able to eval u ate the func tional qual ity of le gal
sys tems.38 Tamanaha does not pay enough at ten tion to this 
crit i cal role of a con cept of law.39
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36 See Tamanaha, Brian, op. cit., n. 1, pp. 145-146.
37 Twin ing, Wil liam, op. cit., n. 33, pp. 213-214.
38 This is the way func tion al ism fig ured in Amer i can Le gal Re al ism: as a crit i cal 

claim, see De Been, Wouter, Le gal Re al ism Re gained: Sav ing Re al ism from Crit i cal
Ac claim, Stan ford, Cal i for nia, USA, Stan ford Uni ver sity Press 2008, p. 89.

39 This crit i cism of Tamanaha is per haps some what un fair, since his pro posed
socio-le gal con cept of law may be use ful for em pir i cal so cial sci ence. Still, it is a



Tamanaha’s com mit ment to socio-le gal pos i tiv ism leads
him to ne glect an im por tant fea ture of law in the life of or di -
nary peo ple: its normativity. That law pur ports to gov ern
be hav iour through the use of rules and prin ci ples is such a
cen tral char ac ter is tic of the con cept of law that ex pand ing
the def i ni tion of law be yond that makes the con cept of law
com pletely empty. How ever, even if law’s in her ent norma-
tivity is ac cepted, an im por tant is sue re mains: what dis tin -
guishes law’s normativity from the normativity of other so -
cial prac tices? 40 Merely say ing that law aims to ful fil im -
por tant func tions in so ci ety by at tempt ing to gov ern
be hav iour by rules and prin ci ples, is not enough to dis tin -
guish law from mo ral ity or other so cial prac tices. At this
point, there are a num ber of op tions. Most of the au thors
pre vi ously dis cussed de fend vari ants of Hart’s the ory of a
sys tem of pri mary and sec ond ary rules ad min is tered by le -
gal of fi cials. How ever, in or der to avoid the prob lems I have
identified concerning officials, I will focus on the specific
normativity of law.

V. BROADENING THE CONCEPT OF LAW

In or der to con struct a con cep tion of law that does not
priv i lege the po si tion of of fi cials, I pro pose to start with
law’s guid ance ca pac ity for cit i zens. As I ar gued above, it is
pos si ble to see le gal rules as guid ing or di nary cit i zens both
epistemically and motivationally with out dis con nect ing the
le gal char ac ter of rules from their con tent. Once the dis -
tinc tion be tween cit i zens and of fi cials with re gard to guid -
ance by law is no lon ger rel e vant be cause both can be
guided motivationally, it be comes pos si ble to ex tend other
el e ments of what positivists see as the do main of of fi cials as 
well. Most im por tantly, the idea of rules be ing con sti tuted
in prac tices can be broad ened be yond the rule of rec og ni -
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thin con cept, with which some socio-le gal schol ars may also find fault (e. g. Philip
Selznick and oth ers in a more nor ma tive tra di tion of so cial the ory).

40 Tamanaha, Brian, op. cit., n. 1, p. 138.



tion be ing prac ticed by of fi cials. If it makes sense to see the 
va lid ity of rules as de ter mined in prac tice, it is also con ceiv -
able that le gal rules in gen eral are prac tice-based. What a
prac tice-based view of legal rules amounts to, depends on
one’s view of practices.

In Hart’s, and Tamanaha’s, the ory prac tice-based rules
are con ven tional: he un der stands prac tice-based rules as
so cial rules that are fol lowed be cause oth ers fol low them as 
well.41 How ever, the cat e gor i cal dif fer ence be tween so cial
and moral rules —as con ven tion-based ver sus con vic tion-
based— does not trans late to law. Hart rightly states that
law can not be un der stood as con sist ing com pletely of so cial 
rules, but I dis agree with his view of prac tice-based rules as 
con ven tional so cial rules. A prac tice-based view of law is
not nec es sar ily merely con ven tional. In con trast to Hart’s
view, prac tices can be de scribed as hav ing a nor ma tive
point, which has in de pend ent nor ma tive force.42 It is then
the con tent of that nor ma tive point that de ter mines the
spe cific char ac ter of the prac tice. With such a view of prac -
tices in mind, law also needs to be iden ti fied as a prac tice
with a spe cific nor ma tive point. As I have ar gued else where, 
what dis tin guishes law from other prac tices is its ori en ta -
tion to wards a set of spe cif i cally le gal val ues.43 See ing law
as a nor ma tive prac tice that not only in cor po rates rules
and prin ci ples, but that is ori ented to wards a set of spe cif i -
cally le gal val ues, makes it pos si ble to dis tin guish law from
other so cial prac tices with out need ing to claim that law’s
prac ti cal rel e vance is de pend ent on con tent-in de pend ent
rea sons. Law’s con tent has a dif fer ent fo cus than mo ral ity
or eco nomic prac tices, be cause it is ori ented to wards ide als
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41 In his re ply to Dworkin in the Post script, Hart clar i fied his ear lier ac count of
so cial rules: “Rules are con ven tional so cial prac tices if the gen eral con for mity of a
group to them is part of the rea sons which its in di vid ual mem bers have for ac cep -
tance” (Hart, H. L. A., op. cit. n. 2, p. 255).

42 See Mac In tyre, Alasdaire, Af ter Vir tue: A Study in Moral The ory, No tre Dame,
In di ana, USA, Uni ver sity of No tre Dame Press, 1984, pp. 187-196.

43 Taekema, Sanne, The Con cept of Ide als in Le gal The ory, The Hague, The
Neth er lands, Kluwer Law In ter na tional, 2003, p. 171 ff.



of le gal ity, jus tice and le gal cer tainty. These ide als make
the pro ce dural and rule-based char ac ter of law im por tant,
but law is not re duc ible to that pro ce dural practice.

In the con text of the pres ent dis cus sion about of fi cials,
this ar gu ment about law as a value-ori ented prac tice can
be ex tended to in clude an ar gu ment about the ac tors in -
volved in the prac tice of law. A view of law as a value-ori -
ented prac tice need not make any as sump tions about who
is the main ac tor in that prac tice: in prin ci ple, all those in -
volved in mak ing, de vel op ing and ap ply ing rules as ways of
re al iz ing le gal val ues are prac ti tio ners of law. This does not
mean, of course, that ev ery one is equally in volved as a mat -
ter of prac tice, but it does mean that con cep tu ally there is
no priv i leged group. Dif fer ent ac tors con trib ute to the prac -
tice of chang ing rules, for in stance, in var i ous ways which
can not be neatly cat e go rized as the ex clu sive prov ince of
one group. Even in the one of the clear est cases of a group
of of fi cials with a spe cific role, that of judges, there is the
cre ative in put of cit i zens and law yers be fore the ju di cial de -
ci sion and the rec og ni tion of the decision afterwards that
are integral parts of the practice of changing the rule.

Such a view of law can more eas ily ac knowl edge new (or
old, for that mat ter) forms of law that do not in volve state
of fi cials as the cen tral ac tors: e.g. pri vate reg u la tion by
com mer cial branch or ga ni za tions, in ter na tional agree ments 
be tween com pa nies, states and non-gov ern men tal or ga ni za -
tions, or al ter na tive dis pute res o lu tion. In so far as such
phe nom ena are aimed at le gal val ues and make use of le gal 
mech a nisms, they should be rec og nized as law in a prac -
tice-based view. The au thor ity of of fi cials is not the only le -
gal so lu tion to prob lems of reg u la tion. If the con tent of
these al ter na tive so lu tions is ori ented to wards le gal val ues,
and if peo ple are mo ti vated to fol low them be cause of the
goals they serve there is good reason to include them in the 
concept of law.
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