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Re su men:

¿Aca so una com pren sión apro pia da del pa pel del queha cer fi lo só fi co y su 
re la ción con la in ves ti ga ción cien tí fi ca im pli ca que de be ría mos reem pla -
zar el aná li sis con cep tual por al gu na otra me to do lo gía? Brian Lei ter res -
pon de que sí al ofre cer una crí ti ca me to do ló gi ca a la fi lo so fía del de re cho
ana lí ti ca re cien te. El au tor sos tie ne que la pro pues ta de Lei ter para des -
tra bar el de ba te Hart/Raz, con sis ten te en apo yar una ver sión ex clu yen te 
de la re gla de re co no ci mien to so bre la base de su uti li dad so cio-cien tí fi -
ca, nos di ri ge ha cia una con cep ción su ma men te es tre cha de las ca rac te -
rís ti cas re le van tes de un sis te ma ju rí di co.

Abstract:

Does a proper un der stand ing of the role of philo soph i cal in quiry and its re -
la tion to sci en tific in quiry en tail that we should re place con cep tual anal y sis
with an other meth od ol ogy? Brian Leiter sup ports that con clu sion by of fer -
ing a meth od olog i cal crit i cism of re cent an a lyt i cal le gal phi los o phy. I ar gue
that Leiter’s pro posal for break ing the dead lock of the Hart/Raz de bate by
sup port ing an ex clu siv ist ac count of the rule of rec og ni tion on the grounds
of its so cial-sci en tific util ity leads to an un duly nar row con cep tion of the rel -
e vant fea tures of a le gal sys tem.
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SUMMARY: I. De scrip tive Ex pla na tions and Ex plan a tory Con -
cepts. II. The Ar gu ment Against Con cep tual Anal -
y sis. III. Or di nary Lan guage Phi los o phy and In -
tu itions. IV. Meth od olog i cal Minimalism. V. Con-
ceptualizing “The Con sti tu tion”. VI. Lev els of
Anal y sis. VII. The Aim of Anal y sis. VIII. Re stric -
tive Meth od ol o gies. IX. An In terim Re ply to Leiter. 
X. The Di vi sion of La bour Ar gu ment. XI. Meth od -
ol ogy and Con ve nience. XII. Writ ten and Un writ -

ten Rules. XIII. Par tic i pant Per spec tives.

I. DESCRIPTIVE EXPLANATIONS AND EXPLANATORY CONCEPTS

Brian Leiter takes the cen tral and seem ingly in trac ta ble
dis pute within le gal pos i tiv ism known as the Hart/Raz De -
bate, a de bate about “the cor rect ac count of the con tent of
the rule of rec og ni tion and its re la tion ships to the pos si bil -
ity of law’s au thor ity”,2 as proof that the pre vail ing norms of 
the ory choice and de vel op ment ap plied by posi tiv ist juris -
pru dents are in suf fi cient. Not only are there com pet ing
posi tiv ist con cep tions (of law, of le gal au thor ity, of the rule
of rec og ni tion), but also and more im por tantly these con -
cep tions are ir rec on cil able in so far as “the dif fer ing con cep -
tual claims are in ten sion such that no one the ory can ac -
count for the vi a ble con cepts”.3

An of ten over looked fac tor in the de vel op ment of this
seem ingly in trac ta ble dis pute is a cen tral meth od olog i cal
com mit ment of posi tiv ist ju ris pru dence. In de vel op ing a
philo soph i cal ac count of law, one can not pick and choose
be tween key con cepts so as to par cel them to gether with out 
re gard for their mu tual im pli ca tions. This is so be cause
par tic u lar con cepts and ac counts of key fea tures of le gal
sys tems may im pli cate or pre clude other con cepts and ac -
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2 Leiter, Brian, Nat u ral iz ing Ju ris pru dence, Ox ford, Great Brit ain, Ox ford Uni -
ver sity Press, 2007, p. 154. The Hart/Raz de bate is the dis pute be tween In clu sive
Le gal Positivists and Ex clu sive Le gal Positivists, to use Wilfrid Waluchow’s ter mi -
nol ogy, or Soft and Hard positivists, to use H. L. A. Hart’s phras ing.

3 Ibi dem, p.133.



counts. One can not, for in stance, choose be tween the best
the o ret i cal ac counts of au thor ity and the Rule of Rec og ni -
tion as if they have no re la tion to each other, for the par tic -
u lar con cep tions de ployed in a posi tiv ist ac count of law,
such as a con cep tion of le gal au thor ity and of pos si ble cri -
te ria for le gal va lid ity, must work to gether in the the ory as
a whole. More over, they must do so be cause in ac tu al ity
no tions of le gal au thor ity and cri te ria for le gal va lid ity must 
be com pat i ble if le gal sys tems are to avoid a crip pling state
of ob vi ous in co her ence. The re cip ro cal re la tion be tween the -
o ret i cal con cepts and their prac ti cally ap plied coun ter parts
can be use fully termed de scrip tive/conceptual reciprocity.

Mod ern le gal positivists aim to elu ci date the sys tem atic
char ac ter of le gal sys tems, the tasks and terms of le gal
prac tice, and the re la tion of law to its sub jects and ad min -
is tra tors as well as their be liefs about and at ti tudes to -
wards their le gal sys tem. The goal is to un der stand the
pre-the o ret i cal data —the so cial phe nom ena of in sti tu tions
we gen er ally and of ten unreflectively re fer to as le gal sys -
tems— in light of com mon char ac ter is tics rather than con -
tin gent par tic u lar i ties. The hoped-for prod uct of the work of 
most le gal positivists, then, is a de scrip tive ex pla na tion of
ac tual le gal sys tems.4

A de scrip tive-ex plan a tory ac count of le gal sys tems de -
ploys a ab stract, hence man age able, pre sen ta tion of the
com mon fea tures of sys tems of law in which those fea tures
are elu ci dated as inter-re lated el e ments of a com plex sys -
tem rather than merely as an ag gre gate of char ac ter is tics.
Some of these el e ments are ame na ble to em pir i cal ob ser va -
tion, such as the ex is tence of a sys tem of courts, while oth -
ers, which are in her ently more con test able from the the o -
ret i cal point of view, are de duced or in ferred, such as
Jo seph Raz’s ser vice con cep tion of au thor ity. Yet other el e -
ments are pre sented in the form of the o ret i cal con cepts

189

A WRONG TURN IN LEGAL THEORY?

4 For a dis cus sion of the na ture and aims of de scrip tive-ex plan a tory le gal the -
o ries, see Wilfrid Waluchow, In clu sive Le gal Pos i tiv ism, Ox ford, Great Brit ain, Ox -
ford Uni ver sity Press, 1994, pp. 40 and 41.



which draw-to gether char ac ter is tics of le gal systems that
are not always explicitly recognized by its participants.

These her me neu tic over lays are ex plan a tory con cepts. An
ex em plar of such a con cept is Hart’s Rule of Rec og ni tion,
which, by iden ti fy ing a par tic u lar type of “so cial rule”, ex -
plains how de ter mi na tions of le gal va lid ity in a par tic u lar
le gal sys tem avoid an in fi nite re gress. The Rule of Rec og ni -
tion is an ab stract pre sen ta tion of a kind of prac ti cal so cial
rule that (ex plic itly or im plic itly) forms part of ev ery le gal
sys tem’s in sti tu tional prac tices. Ex plan a tory con cepts are
es sen tial com po nents of any de scrip tive le gal the ory. As
Hart de scribed them, these con cepts “fo cus at ten tion on el -
e ments in terms of which a va ri ety of le gal in sti tu tions and
le gal prac tices may be illuminatingly an a lyzed and an swers
may be given to ques tions, con cern ing the gen eral na ture of 
law, which re flec tion on these in sti tu tions and prac tices
has prompted”.5 When prop erly de ployed ex plan a tory con -
cepts have a ba sis (though not nec es sar ily an ex plicit one)
in ac tual le gal sys tems.6

How ever, the cor rect way to choose, em ploy, and de velop
ex plan a tory con cepts in le gal phi los o phy has be come in -
creas ingly con tro ver sial. The Hart/Raz de bate per sists be -
cause positivists in both camps of fer com pet ing ex plan a tory 
con cepts (e. g. of le gal au thor ity and of the Rule of Rec og ni -
tion) which work within each of their the o ret i cal ac counts
as a whole, and align rea son ably well with the data given by 
ac tual le gal prac tices, and yet these ex plan a tory con cepts
con tra dict each other. Char ac ter iz ing the de sired re sult of
the prin ci ple of de scrip tive/con cep tual rec i proc ity is key to
un der stand ing the epistemic un cer tainty in which the de -
bate is mired, for the choice of con cepts is driven by norms
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5 Hart, H. L. A., The Con cept of Law, 2nd. ed., Ox ford, Great Brit ain, Clar en don 
Press, 1994, p. 240.

6 This does not mean, how ever, that a par tic u lar ex plan a tory con cept is ac tu -
ally used by par tic i pants in any or ev ery le gal sys tem. The Rule of Rec og ni tion, for
in stance, is not ex plic itly men tioned in Jus tin ian’s Di gest, but the Rule of Rec og ni -
tion qua ex plan a tory con cept is ap pli ca ble to and can in deed en hance our un der -
stand ing of the An cient Ro man le gal sys tem.



of the ory choice and de vel op ment upon which all positivists 
in prin ci ple agree. Leiter of fers a so lu tion to the prob lem of
epistemic un cer tainty, a so lu tion that depends on our ap-
ply ing a new criterion for theory choice and development.

II. THE ARGUMENT AGAINST CONCEPTUAL ANALYSIS

Leiter ad vo cates a form of re place ment nat u ral ism
whereby “philo soph i cal ques tions about the re la tion ship be -
tween ev i dence and the ory… [are] re placed by purely em pir -
i cal, sci en tific ques tions about the causal re la tions be tween 
the two relata”.7 Phi los o phers of law, he ar gues, have ab di -
cated their re spon si bil ity to keep up with current method-
ological practice:

Al most all of phi los o phy has suc cumbed —or at least felt the 
need to re spond— to this nat u ral is tic turn. One of the strik -
ing holdouts from the nat u ral is tic turn, how ever, has been
none other than le gal phi los o phy, which pro ceeds via con -
cep tual anal y sis and in tu ition-pump ing as though noth ing
had tran spired in phi los o phy in the last forty years.8

Why, how ever, should we re place philo soph i cal ques tions 
re gard ing ev i dence and the ory with some other mode of in -
quiry, and why should we think that this ap proach will dis -
pense with the un cer tainty at the core of con tem po rary
posi tiv ist de bates about key fea tures of law? The grounds
for ac cept ing Leiter’s re place ment strat egy can not sim ply be 
that it re flects “the meth od olog i cal Weltanschaung of phi los -
o phy in our time”,9 but rather must rest on a dem on stra -
tion that philo soph i cal in quiry into the ory and knowl edge
—the pro ject of epis te mol ogy it self— has ar rived at some
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7 Leiter, Brian, “The Nat u ral is tic Turn in Le gal Phi los o phy”, Amer i can Philo -
soph i cal As so ci a tion News let ter on Law and Phi los o phy, vol. 00 no. 2, 2001, URL:
http://www.apa.udel.edu/apa/pub li ca tions/news let ters/v00n2/law/06.asp, pp.
142-146.

8 Idem.
9 Idem.



new in sight into ap pro pri ate norms of the ory con struc tion
such that con cep tual anal y sis is in com pat i ble with those
norms. Leiter’s argument to that end goes as follows:

1) Non-na tu ra lis tic le gal phi lo sop hers, e.g. le gal po si ti -
vists, are una ble to con clu si vely ex plain or even des -
cri be se ve ral im por tant fea tu res of law, e.g. the na tu re 
of le gal aut ho rity.

2) The best des crip ti ve-ex pla na tory ac counts of the se
fea tu res of law rely on ex pla na tory con cepts who se ve -
ra city, in turn, re lies on the strength of con cep tual ar -
gu ments.

3) The con clu sions of con cep tual analy sis are al ways in -
se cu re be cau se:

a) They rely on our in tui tions, which are no to riously fic -
kle.

b) They are re vi sa ble in light of em pi ri cal evi den ce, and
so are ever mu ta ble in light of fu tu re know led ge.

4) The re fo re, con cep tual analy sis is an ina de qua te met -
ho do logy for des cri bing and ex plai ning law.

This ar gu ment is of fered both in sup port the re jec tion of
con cep tual anal y sis and to pre fig ure the need for a new
meta-the o ret i cal-evaluative cri te rion: “fa cil i tat ing suc cess ful 
a pos te ri ori the o ries”.10 Later in this es say we shall con sider 
the new evaluative cri te rion. At this junc ture, how ever, I
want to show that in many re spects Leiter of fers a car i ca -
ture of con cep tual anal y sis, at least with re gard to its use
as the standard methodology of legal positivism.

III. ORDINARY LANGUAGE PHILOSOPHY AND INTUITIONS

In the face of dis pa rate ex plan a tory con cepts of the key
fea tures of le gal sys tems, it is not un rea son able to ques tion 
the the o ret i cal fruit ful ness of a meth od olog i cal ap proach
whereby con tra dic tory ex plan a tory con cepts are of fered by
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dif fer ent de scrip tive-ex plan a tory le gal the o rists, as is the
case in the Hart/Raz De bate. Leiter avows a nat u ral is tic
meth od ol ogy as the cure for the meth od olog i cal dif fi cul ties
en gen dered by the inter-re la tion of ex plan a tory con cepts
within a philo soph i cal ac count of law. The nat u ral is tic
meth od ol ogy is pur port edly su pe rior in part be cause it es -
chews ap peals to in tu ition. In what fol lows, I show that that 
it is not the case that de scrip tive-ex plan a tory le gal the o rists 
rely on in tu itive ap peal to sup port their ex plan a tory con-
cepts, although intuitions do play a minor but important
role in the work of some positivists.

Ac cord ing to Leiter, positivists suf fer from hav ing made
“the lin guis tic turn”:

In its con tem po rary form, lin guis tic-turn phi los o phers typ i -
cally ex am ine some con cept (”jus tice” or “law” or “mind”),
look ing at how we use lan guage to ex press the con cept as a
way of clar i fy ing our in tu itions about its con tent. How we
talk and how we in tuit dom i nate the meth od olog i cal ar mory
of the lin guis tic-turn phi los o phers.11

The force of Leiter’s cri tique of “lin guis tic-turn phi los o -
phers” does not rely on whether speech can ex press con -
cepts, nor whether the anal y sis of speech is the best way to 
ex plain con cepts or things con cep tual, nor even whether all 
de scrip tive juris pru dents are con cerned with law-talk at the 
ob ject-level (i. e., the realm of ac tual le gal prac tices). Leiter
him self does not dis pute the first point, and with re gard to
the sec ond, he is skep ti cal yet not en tirely dis miss ive. Fur -
ther more, at least one an a lyt i cal le gal phi los o pher, namely
Jo seph Raz, has lit tle to say about how we use words and
much to say about the na ture of prac ti cal rea son. What
Leiter must es tab lish is the claim that posi tiv ist le gal the o -
rists rely on in tu itions about ex plan a tory con cepts as ev i -
dence of their ve rac ity.
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Con sider H. L. A. Hart’s le gal the ory. It is true that Hart
was in flu enced by or di nary lan guage phi los o phy,12 and that 
he “fa mously en dorsed J. L. Aus tin’s view”,13 which holds
that by ex am in ing or di nary lan guage we are “us ing a sharp -
ened aware ness of words to sharpen our per cep tion of phe -
nom ena”.14 But does this con cern with lan guage sup port
Leiter’s claim that positivists are “in tu ition-pump ing” and
that they be lieve that ex plan a tory con cepts are proved or
dis proved by our intuitions regarding it?

The first thing to note is that Hart, though him self in flu -
enced by or di nary-lan guage phi los o phy, did not pres ent a
le gal the ory which re lied upon it. For ex am ple, on p. 103 of
the 2nd. edi tion of The Con cept of Law, Hart dis cusses le gal 
va lid ity as a con cept whose usual use, i. e. “This law is in -
valid”, pre sup poses the con text of a par tic u lar le gal sys tem
and its rules; he then draws an anal ogy with the game of
cricket as the con text whereby the state ment “He is out”
pre sup poses the rules of cricket. One need not have any in -
tu itions re gard ing cricket to see that Hart’s ex am ple elu ci -
dates the con tex tual char ac ter of state ments of le gal va lid -
ity, hence the con tex tual character of concepts of legal
validity.

Even where Hart em ploys counterfactual sit u a tions and
purely hy po thet i cal state ments re gard ing those sit u a tions,
he cer tainly does not ap peal to our in tu itions in or der to de -
fine the con tent of a con cept. For instance:

Let us re call the gun man sit u a tion. A or ders B to hand over
his money and threat ens to shoot him if he does not com ply. 
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12 Whether or di nary lan guage phi los o phy is some thing upon which Hart’s the -
ory of law de pends is con test able. Yasitomo Morigiwa, for in stance, ar gues Hart’s
le gal the ory tac itly re lies on an in cor rect the ory of lan guage, but he does not ar gue
that Hart is an or di nary lan guage phi los o pher. See Morigiwa, Yasitomo, “The Se -
man tic Sting in Ju ris pru dence: Hart’s The o ries of Lan guage and Law”, Ar chive für
Rechts- und Sozialphilosophie, vol. 40, 1991, pp. 21–30.

13 Leiter, Brian, op. cit., n. 7.
14 Idem. Leiter cites Hart (p. 14 of The Con cept of Law (2nd ed.), who is him self

cit ing John Aus tin (Aus tin, John, “A Plea for Ex cuses”, Pro ceed ings of the
Aristotelean So ci ety, vol. 57, 1956–57, pp. 123–32.



Ac cord ing to the the ory of co er cive or ders this sit u a tion il lus -
trates the no tion of ob li ga tion or duty in gen eral. … The
plau si bil ity of the claim that the gun man sit u a tion dis plays
the mean ing of ob li ga tion lies in the fact that it is cer tainly
one in which we would say that B, if he obeyed, was
“obliged” to hand over his money. It is, how ever, equally cer -
tain that we should misdescribe the sit u a tion if we said, on
these facts, that B “had an ob li ga tion” or a “duty” to hand
over the money. So from the start it is clear that we need
some thing else for an un der stand ing of the idea of ob li ga -
tion.15

In what sense is Hart “in tu ition-pump ing” here? His hy -
po thet i cal ex am ple sug gests that the con cept of ob li ga tion
re ferred to by ob li ga tion-talk ad mits of fine dis tinc tions,
and that one of these dis tinc tions —be ing sub ject to pure
co er cive force— is dis sim i lar from the oth ers. We do in fact
think it odd to con flate the mean ing of a state ment about
the ex er tion of co er cive force (e. g., “Since he had a loaded
pis tol pointed at his head, he was obliged to give the gun -
man the money”) with the mean ing of a state ment about,
say, proper be hav ior to wards one’s mother (e. g., “Since she 
is his mother and is ill in hos pi tal, he has an ob li ga tion to
visit her”). But noth ing in this sug gests that the ques tion of 
what a le gal ob li ga tion is, and of what co er cive force can
oblige us to do, can or ought to be set tled by ap peal ing to
our in tu itions.

Leiter’s er ror is to con flate so-called in tu ition-pump ing
with the long-stand ing and use ful tech nique of mark ing a
coun ter-in tu itive claim or fea ture of some thing as a sign
that fur ther in ves ti ga tion is in or der. Imag ine some one re -
mark ing, “Ca na di ans have no ef fec tive le gal re course should 
their prop erly made and reg is tered vote, or even the votes of 
all vot ing Ca na di ans as a whole, be ig nored by Par lia ment”.
That state ment is re mark ably anti-in tu itive, for how can we 
rec on cile such a claim with our knowl edge that Can ada is
con sid ered to be a par lia men tary de moc racy un der the rule
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of law? Yet that state ment is also al most cer tainly a true
prop o si tion re gard ing the ac tual state of Ca na dian law —or
so thinks the Su preme Court of Can ada— for it hap pens to
be the case that a Ca na dian’s le gal right to vote is in fact le -
gally un en force able.16 Thus the coun ter-in tu itive ness of the 
state ment sug gests a pos si ble di ver gence be tween the Su -
preme Court’s con cept of a right to vote and that of the or -
di nary Ca na dian. Since vot ing is a so cial prac tice with
some sig nif i cance, and since the Su preme Court’s state -
ments carry con sid er able force, here we have the ba sis for a 
fruit ful in ves ti ga tion into the com plex ity Ca na dian so cial-
po lit i cal prac tices. But that in ves ti ga tion, should we un der -
take it, does not re quire us to re fer to any one’s in tu itions; it 
cer tainly does n’t re quire that we de fine the con cept of a
right to vote ac cord ing to our intuitions as legal theorists;
and we may even arrive at theoretical conclusions which
are “intuitively unsound” despite being true.

Leiter does help fully high light the prob lem of un cer tainty
as re gards the best de scrip tive-ex plan a tory ac counts of fun -
da men tal fea tures of le gal sys tems, an un cer tainty which
ac counts for the re mark able per sis tence of the Hart/Raz
de bate. Posi tiv ist le gal the o rists dis pute the avail able ex -
plan a tory con cepts for sev eral key fea tures of ju rid i cal law,
and stan dard meta-the o ret i cal-evaluative cri te ria and meth -
od olog i cal prin ci ples do not ap pear to have re solved these
dis putes.17
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16 It is a con sti tu tional con ven tion which en sures that, should Ca na di ans vote a
gov ern ment out of par lia ment, that gov ern ment will re lin quish power. But the very
def i ni tion of a con sti tu tional con ven tion is that it is un en force able by the courts.
Ac cord ing to its Su preme Court, the con sti tu tional con ven tions of Can ada pres ent
a “strik ing pe cu liar ity” in so far as they are not “in the na ture of stat u tory com -
mands which it is the func tion and duty of the courts to obey and en force” (Ref er -
ence Re Res o lu tion to Amend the Con sti tu tion of Can ada [1981] 1 SCR 753 at 754.

17 A meta-the o ret i cal-evaluative cri te rion is an evaluative yet non-moral norm
used to judge the merit of a the ory (e.g., sim plic ity, co her ence, ex plan a tory power).
See Waluchow, Wilfrid, op. cit., n. 4, p. 20. The same idea has also been elu ci dated
by oth ers us ing dif fer ent la bels. See Coleman, Jules, The Prac tice of Prin ci ple, Ox -
ford, Great Brit ain, Clar en don Press, 2001, p. 95; Dick son, Julie, Eval u a tion and
Le gal The ory, Ox ford, Great Brit ain, Hart Pub lish ing, 2001, p. 178; Perry, Ste phen, 
“Hart’s Meth od olog i cal Pos i tiv ism”, Hart’s Post script, ed ited by Jules Coleman, Ox -



As a cri tique of the stan dard method as em ployed in le gal 
the ory, how ever, Leiter’s po lemic against so-called lin guis -
tic-turn phi los o phers is mis guided. In deed, Jo seph Raz ar -
gues that “so long as in one’s de lib er a tion about the na ture
of law and its cen tral in sti tu tions one uses lan guage with -
out mis take, there is lit tle that phi los o phy of lan guage can
do to ad vance one’s un der stand ing”.18Ac cu sa tions of in tu -
ition-pump ing falsely sug gest that de scrip tive-ex plan a tory
le gal the o rists de fend their the o ret i cal con clu sions on the
grounds that they are “in tu itively cor rect”. Leiter’s fal si fy ing 
po lemic is best un der stood as in tended to pro voke in ter est
in Leiter’s own le gal-the o ret i cal meth od ol ogy, a meth od ol -
ogy that aims to avoid the un cer tainty sur round ing key
features of legal systems as they are understood by contem- 
porary legal positivists.

In sum mary, let us re count four of the weak nesses in
Leiter’s over all po si tion re gard ing proper le gal-the o ret i cal
in quiry. First, I have al ready pointed out that posi tiv ist le -
gal the o rists do not claim that in tu itive ap peal is ei ther (i) a
good rea son in it self for ac cept ing or re ject ing an ex plan a -
tory con cept, or (ii) the goal of a good de scrip tive-ex plan a -
tory ac count of law. Sec ond, in the case of posi tiv ist le gal
the ory, Leiter’s ac count of the so-called “lin guis tic turn” in
philo soph i cal in quiry is more po lem i cal than sub stan tive.
De scrip tive-ex plan a tory le gal the o rists do not at tempt to
de ter mine the con tent of their ex plan a tory con cepts by
means of or di nary lan guage phi los o phy. Third, all posi-
tivists ac tu ally sup port 3.2 su pra. Since the phe nom e non of 
law does not uncontroversially ap pear “as it is”, a meta-the -
o ret i cal eval u a tion of sev eral le gal the o ries will nor mally be
un able to fully sep a rate the value of their sub stan tive con -
clu sions from the value of their the o ret i cal meth od ol ogy.
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ford, Great Brit ain, 2001, pp. 313 and 314; Sumners, Rob ert, “Notes on Crit i cism
in Le gal Phi los o phy”, More Es says in Le gal Phi los o phy, ed ited by Rob ert Sumners,
Berke ley and Los An geles, Uni ver sity of Cal i for nia Press, 1971, p. 10. Leiter him -
self uses the term “epistemic norms”; see Leiter, Brian, op. cit., n. 2, p. 50.

18 Raz, Jo seph, “Two Views on the Na ture of the The ory of Law”, Hart’s Post -
script, Ed. Jules Coleman, Ox ford, Great Brit ain, 2001, p. 6.



This dif fi culty is even more pro nounced when we con sider a 
par tic u lar le gal the ory’s con cep tual claims, since con cepts
are even less ame na ble to sim ple ob ser va tion. Thus it is the 
case that most ev ery sub stan tive con clu sion may be
challenged on meth od olog i cal (or other meta-the o ret i cal)
grounds, and most ev ery meth od ol ogy (or other meta-the o -
ret i cal com mit ment) may be chal lenged on the ba sis of its
sub stan tive con clu sions.19 Not only do positivists agree
with Leiter on the meth od olog i cal prin ci ple of de scrip -
tive/con cep tual rec i proc ity —that is, to so far as pos si ble to 
re late ex plan a tory con cepts to the ob serv able char ac ter is -
tics of ac tual le gal sys tems— they also take that prin ci ple
as a rea son to avoid a pri ori re stric tions on the ex plan a tory
con cepts used in their le gal the ory. The fact that a posi tiv ist 
ac count of law is re vis able in light of fu ture in quiry is a
good fea ture of that type of le gal the ory, and no posi tiv ist
says oth er wise.

IV. METHODOLOGICAL MINIMALISM

Al though Leiter de fines con cep tual anal y sis in very gen -
eral terms,20 let us fo cus solely on the min i mal ist meth od ol -
ogy of le gal pos i tiv ism. Put roughly and for the sake of con -
trast, we might say that le gal positivists ex am ine par tic u lar
le gal sys tems in or der to dis cover and ex pli cate ju rid i cal
law as a con cept. In other words, positivists try to glean
con cep tual truths from le gal phe nom ena. What we might
think of as a con verse ap proach works in the op po site di -
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19 These are deep wa ters in deed and it is not my aim in this es say to ex pli cate
the re la tion be tween the stan dard method and re vi sions due to em pir i cal ob ser va -
tion. It is enough at this junc ture to point out that positivists are aware of the
frailty of that re la tion and the need to keep it in mind.

20 Kant’s tran scen den tal ac count of the nec es sary cat e go ries of hu man ex pe ri -
ence is sup pos edly an ex am ple of con cep tual anal y sis. Since phys ics has shown
that non-Eu clid ian ge om e tries are con sis tent with the na ture of space and time,
Kant’s a pri ori ac count of how the world must be for us is there fore dis proved.
Leiter takes note of a num ber of other ex am ples, in clud ing the law of ex cluded mid -
dle, as ex am ples of failed a pri ori anal y ses in tended to se cure ab so lute truths. See
Leiter, Brian, op. cit., n. 7.



rec tion: it ex am ines le gal sys tems by means of an al ready
de ter mined con cept of law which is ex plic itly con strained
or con di tioned by a pri ori re quire ments of mo ral ity, his -
tory, or meta phys ics. Non-min i mal ist le gal the o rists in -
clude Plato, whose thoughts on law are closely tied to his
meta phys ics, such that the sta tus of a le gal edict is nec es -
sar ily con nected to an over arch ing Idea of jus tice; Cicero,
whose stud ies of law ex hibit an in ex tri ca ble de pend ence on
a the ory of na ture, par tic u larly hu man na ture, and of na -
ture’s im po si tion of cer tain re quire ments on any ex is tent
and en dur ing le gal sys tem; and Kant and Hegel, whose for -
ays into le gal the ory make ex ten sive use of their own ver -
sions of philo soph i cal an thro pol ogy; and so forth. By tak ing 
a view of law which re jects, for in stance, an a pri ori moral
re stric tion on the con tent of pur ported laws, le gal posi-
tivists ad vo cate a min i mal ist meth od ol ogy for le gal the -
ory—an ap proach to law as an ob ject of the o ret i cal ex pla na -
tion where that ob ject is, so far as pos si ble, un der stood on
its own terms.21

There is an im por tant sub tlety here, one which we can
elu ci date with a dis tinc tion. Hence forth, let us call any ac -
tual le gal sys tem or the set of all ac tual le gal sys tems the
explanandum: the ac tual phe nom e non (or set of phe nom -
ena) we aim to de scribe and ex plain. To be gin to de velop a
the o ret i cal ex pla na tion of that explanandum, how ever, we
must “fil ter” the im mense amount of pre-the o ret i cal data
the explanandum com prises. We are not, for in stance, con -
cerned with whether ju di cial de ci sions are hand writ ten or
type writ ten, or with the cut and col our of judges’ robes.
While the explanandum com prises all le gal sys tems and
their fea tures, our ex plan a tory ob ject is the gen er al ized or
fil tered set of data with which we work. Le gal pos i tiv ism is
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21 This rough de scrip tion is some what mis lead ing, how ever, since positivists
do em ploy con cep tual ar gu ments in or der to re-cat e go rize the data which forms
their ob ject of ex pla na tion. Raz and other ex clu sive positivists sug gest that the
con cep tual ne ces sity of le gal sys tems hav ing to claim le git i mate au thor ity con tra -
dicts the ap par ent “fact” that prin ci ples of mo ral ity can serve as cri te ria of le gal va -
lid ity.



min i mal ist in that it re frains from im pos ing a pri ori con-
straints on that object.

We shall briefly con sider the ini tial stages of giv ing a the -
o ret i cal de scrip tion and ex pla na tion of a par tic u lar phe -
nom e non —the con sti tu tion of Can ada— from the per spec -
tive of a min i mal ist in ves ti ga tor who aims to get a rough
idea of the es sen tial fea tures of that phe nom e non. This ten -
ta tive per spec tive is not that of a le gal the o rist or moral ac -
tiv ist. It is, in a very ap prox i mate way, the per spec tive of
Hart’s ex ter nal ob server, but in this case the ex ter nal ob -
server is par tic u larly ig no rant of the phe nom e non be ing in -
ves ti gated. The in ves ti ga tor has no classi fi ca tory schema to
de mar cate le gal rules from moral rules, nor le gal in sti tu -
tions from po lit i cal in sti tu tions, and so forth. We shall not
de velop a thor ough go ing anal y sis of Ca na dian con sti tu -
tional prac tices, le gal or moral or po lit i cal. Our goal is to
iden tify some of the vir tues of meth od olog i cal minimalism
and to see why those features are laudable.

V. CONCEPTUALIZING “THE CONSTITUTION”

Na tion-states are po lit i cal en ti ties com pris ing a num ber
of in sti tu tions and so cial prac tices. Can ada is a na -
tion-state with a typ i cal as sort ment of mod ern in sti tu tions
and en dur ing po lit i cal prac tices. Most all Ca na di ans con -
sider the Char ter of Rights and Free doms to be an im por tant 
and in flu en tial fea ture of Ca na dian so ci ety. They also con -
sider the Char ter to be part of Can ada’s con sti tu tion. What, 
we might ask, is this “constitution”?

If we want to un der stand the Char ter and its role (or, if
most Ca na di ans are mis taken, its not hav ing a role) in Can -
ada’s con sti tu tion, then we need a con cep tion of “con sti tu -
tion” in or der to be gin our anal y sis. Since we do not know
whether Ca na di ans have a cor rect ac count of what a con -
sti tu tion is, we might rea son ably turn to wards ex perts in
so ci ol ogy or po lit i cal sci ence who have de vel oped em pir i -
cally-tested con cepts of things like con sti tu tions. There are
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po lit i cal-the o ret i cal ac counts ac cord ing to which con sti tu -
tions are sim ply the form or in sti tu tional ar range ment of
po lit i cal in sti tu tions, where “po lit i cal in sti tu tion” is broadly
con strued so as to in clude such em pir i cally ob serv able
things as leg is la tures and courts. This no tion of a con sti tu -
tion is well-suited to what Leiter calls a pos te ri ori stud ies
in so far as it spec i fies con sti tu tion-types ac cord ing to ob -
serv able char ac ter is tics, e. g. dem o cratic par lia ments, jun -
tas, mon archs, and so forth. Let us call this con cep tion
C-Pol.

A po lit i cal the ory which uses C-Pol and the type of le gal
the ory which we have been call ing de scrip tive-ex plan a tory
both share a meth od ol ogy: they at tempt to iden tify in sti tu -
tional struc tures and prac tices in or der to de velop gen eral
ex pla na tions of them. The de scrip tive-ex plan a tory po lit i cal
the o rist, for ex am ple, notes that ac cord ing to C-Pol there
are X num ber of con sti tu tional-types, such as de moc ra cies, 
oli gar chies, etc. The de scrip tive-ex plan a tory le gal the o rist
anal o gously notes that ac cord ing to the best avail able con -
cep tion of law —we shall call it C-Law— there are Y number 
of rule-types, such as primary and secondary rules.

Could we make use of the po lit i cal the o rist’s con cep tion
of the Ca na dian con sti tu tion —that is, the par tic u lar con -
sti tu tion-type Can ada has in light of C-Pol— as a start ing
point for un der stand ing the re la tion ship be tween the Char -
ter and Can ada’s con sti tu tion? Un for tu nately, we can not.
C-Pol ex cludes the pos si bil ity that the Char ter is part of
Can ada’s con sti tu tion. Ac cord ing to that con cep tion, the
Char ter could af fect Can ada’s con sti tu tion by in flu enc ing
the for mal ar range ment of po lit i cal struc tures, but it could
not be prop erly said to be a part of the con sti tu tion be cause 
a con sti tu tion is merely an ab stract the o ret i cal en tity. C-Pol
ex ists only be cause po lit i cal the o rists posit its ex is tence, re -
gard less of the fact that C-Pol is in tended to be a de scrip tive 
claim about the ac tual na ture of real na tion-states.22
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22 In other words, the po lit i cal the o rist is us ing her con cep tion of what a con sti -
tu tion is to ex plain the ob ject-level in stance of the Ca na dian le gal sys tem. She is



If we want to de scribe and ex plain the Char ter’s role in
Can ada’s con sti tu tion, or at least de scribe and ex plain why
and how Ca na di ans mis tak enly be lieve that it does play a
role, then it is point less to be gin with an ac count of “con sti -
tu tion” which de ter mines a pri ori that the Char ter and Can -
ada’s con sti tu tion are nec es sar ily dis tinct. We aim to de -
scribe and ex plain things as they are, and it is clear that
Ca na di ans of ten speak of the Char ter as if it were a part of
Can ada’s con sti tu tion. Even the judges on Can ada’s high -
est court do so. C-Pol is un help ful in so far as it im plies that
we ought to re ject ab in itio the claims and self-re ports of
even Can ada’s Su preme Court. What ought we, as des-
criptive-ex plan a tory Charter theorists, to do?

We could sim ply re ject that im pli ca tion of C-Pol by dis tin -
guish ing be tween the po lit i cal-the o ret i cal sense of the term
“con sti tu tion” and the var i ous senses of the term used by
con tem po rary Ca na di ans. We would, in that case, note that 
the po lit i cal-the o ret i cal term is what Ste phen Perry calls “a
term of art” and ac cept it as ap pro pri ate in one con text but
not an other. This is not an ac cept able so lu tion, how ever. In 
fact, it points to a much deeper prob lem than care ful use of 
the o ret i cal ter mi nol ogy. The real is sue is not whether it
would be more con ve nient for the o rists to use the same
words as the par tic i pants in the prac tices be ing stud ied.
The real prob lem for us is that the po lit i cal the o rist’s term
re fers to a dif fer ent ref er en tial ob ject than that re ferred to
(in most instances) by contemporary Canadian constitu-
tional practices.

VI. LEVELS OF ANALYSIS

It might be ob jected that all this talk of C-Pol amounts to
ter mi no log i cal quib bling or, even worse, a cat e gory er ror.
Why not say that C-Pol, be ing an ab stract the o ret i cal en tity, 
need not cor re late with Ca na dian so cial and po lit i cal prac -
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cal-the o ret i cal con cept the po lit i cal the o rist is us ing-it is an ex plan a tory con cept.



tices at all? We know that such prac tices prima fa cie ex ist;
if C-Pol de nies that fact, so much the worse for C-Pol. A cat -
e gory-er ror ac count might sug gest that what its Su preme
Court says of Can ada’s con sti tu tion may be true even
though it con tra dicts C-Pol since we are re ally talk ing about 
two dif fer ent types of crea ture: Can ada’s con sti tu tion is
(some how) a con crete ex ist ing thing while C-Pol is merely
an ab stract the o ret i cal en tity. On this ac count, the claim
that C-Pol in volves Ca na di ans in con cep tual in co her ence is
just the re sult of con fus ing the meta-level of po lit i cal the ory 
with the ob ject-level of Ca na dian le gal and po lit i cal prac -
tices.23 In fact, how ever, the meta-level/ob ject-level dis tinc -
tion does not map onto the dis tinc tion be tween “ab stract”
the o ret i cal in quiry and con crete so cial prac tices. A Ca na -
dian judge who re fers to the Char ter as part of Can ada’s
con sti tu tion is al ready work ing with an ab stract con cep -
tion. While that judge’s con cep tion —let us call it C-Judge— 
is not so gen eral as to ren der ir rel e vant ev ery thing but the
for mal ar range ment of po lit i cal in sti tu tions, it is none the -
less just as much a “mere the o ret i cal en tity” as C-Pol.
Judge X’s de ter mi na tions of Ca na dian law are prop o si tions
re gard ing an ac tual ref er en tial object shared by other
Canadian judges. If we have made a category error, it is not 
one which confuses “real” things with “merely theoretical”
things.

More im por tantly, if C-Judge ex ists at the ob ject-level of
Ca na dian le gal prac tices by vir tue of its ap pli ca tion or elab -
o ra tion by Judge X and his com pa tri ots, then it ap pears
that the ob ject-level with which le gal the o rists are con -
cerned al ready con tains con cep tions like C-Judge. This
raises the is sue of whether C-Pol in some sense needs to ac -
count for C-Judge. A the ory which de ter mines a pri ori that
Ca na dian Su preme Court Jus tice Binnie’s con cep tion of
Can ada’s con sti tu tion is ut terly mis taken is prima fa cie a
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23 To para phrase Gilbert Ryle’s ex am ple, we might say that Ca na dian con sti tu -
tion-talk re fers to some thing like a col lege build ing, while the po lit i cal the o rist’s
term of art re fers to some thing like a uni ver sity.



poor ac count of Can ada’s con sti tu tion.24 There is lit tle point 
in giv ing a de scrip tive-ex plan a tory ac count of the Char ter if 
we de cide, a pri ori and ac cord ing to C-Pol, that Can ada’s
Su preme Court is con cep tu ally con fused.25 It might seem
that to rem edy the con tra dic tion be tween C-Pol and
C-Judge we must take C-Pol as an ab stract the o ret i cal en -
tity while ac cept ing C-Judge as some other type of ob ject.
We would then be faced with hav ing to re late the for mer to
the lat ter— that is, we would need to de velop a the ory of
how C-Pol can ac cu rately re flect some thing else en tirely,
namely C-Judge. But this seems to be an ac tual in stance of 
the kind of “on to log i cal pro mis cu ity” which Leiter wants to
avoid, and which we also ought to avoid so long as we ad vo -
cate a min i mal ist de scrip tive-ex plan a tory methodology.
Fortunately, we can sidestep the entire ontological debate
with a methodological postulate:

M1 — There are dif fer ent con cep tions of so cial prac tices and
in sti tu tions such that, so long as the con cep tions are elab o -
rated at the ob ject-level by ac tual so cial prac tices, those con -
cep tions can be the ref er ent of a meta-level de scrip tive claim.

Three im por tant clar i fi ca tions are in or der. First, it is
pos si ble to re duce the no tion of a so cial in sti tu tion to that
of a so cial prac tice. We need not do so, but know ing that we 
can may com fort some one who is un set tled by the no tion
that a in sti tu tion can be said to ac tu ally do some thing.
(While we may also re duce so cial prac tices to ob serv able
pat terns of be hav iour, a re duc tion of this sort is largely
un help ful as to the mean ing and role of con cep tions like
C-Judge.) Sec ondly, it is im por tant to keep in mind that
M1 is a meth od olog i cal pos tu late rather than an ontological
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24 As Raz ob serves, “we know well that if some the ory of law yields the re sult
that Amer i can law is not law, it is a mis guided the ory of law” (Raz, Jo seph, op. cit.,
n. 18, p. 35).

25 This is not to say that af ter due re flec tion and in quiry we might not de cide
that, in fact, Can ada’s Su preme Court is con cep tu ally con fused. That is an open
ques tion. What we need to avoid is pre de ter min ing an an swer to that ques tion on
un rea son able grounds.



claim. It does not en tail, for in stance, that ideas ex ist if and 
only if they are spo ken of. Rather, a con cep tion such as
C-Judge can be said to ex ist in so far as we ob serve that
Judge X says some thing to the ef fect of C-Judge. Note that
we can also make the same claim with re gard to C-Pol: it
ex ists in so far as we ob serve that some po lit i cal the o rist
says some thing to the ef fect of C-Pol. C-Pol and C-Judge
may have other mo dal i ties of ex is tence, of course. It is
enough for our pur poses to make the min i mum nec es sary
on to log i cal com mit ment. Thirdly, M1 is de lib er ately vague.
We have not yet spec i fied what it is for a so cial prac tice to
“elab o rate” an idea. For now, it is enough to note that if
Judge X says some thing to the ef fect of C-Judge in the
court room, then C-Judge can be said to ex ist in at least
that con text. It is im por tant to note that the meta-level de -
scrip tive claims al lowed by M1 may take other meta-level
de scrip tive claims as ref er ents. In other words, the de scrip -
tive claim “Ar is totle states C-Pol” is a meta-level de scrip tive
claim about what is it self a meta-level de scrip tive claim; we
can con sider C-Pol as an ob ject-level fea ture of the prac tice
of po lit i cal the ory even though, from Ar is totle’s per spec tive,
C-Pol is a meta-level claim about reg u lar po lit i cal prac -
tices.26

When con sid er ing a par tic u lar meta-level de scrip tive
claim there is much po ten tial for con fu sion about the ob -
ject-level and the meta-level. This is so be cause it is the per -
spec tive of the the o rist which con sti tutes the meta-level, re -
gard less of the claim un der con sid er ation. Hence our
sec ond methodological postulate:
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26 And this is why it is al ways pos si ble to point out that a sup pos edly neu tral
the o ret i cal claim or the o ret i cal meth od ol ogy im pli cates a non-neu tral con text. For
ex am ple, the meth od olog i cal claim “One can de scribe law with out prais ing or con -
demn ing it” can be the sub ject of an other claim such as “To hold that «One can de -
scribe law with out prais ing or con demn ing it» im plies that law ad mits of moral
pred i cates”. The lat ter claim may, for in stance, ap pear as part of an ar gu ment sug -
gest ing that it is more im por tant to at trib ute the cor rect moral pred i cates to law
than merely to de scribe it, and so any one who en gages in only the lat ter suf fers
from a kind of will ful moral blind ness, and so forth.



M2 — The ob ject-le vel is both re la ti ve to and de pen dent on a
theo re ti cal pers pec ti ve.

This is a sub tle but very im por tant point. Positivists, for
in stance, are very con cerned to de scribe law as it is and to
cor re late their con cep tual claims with de scrip tive claims
when ever pos si ble. Ac cord ingly, when positivists talk about
law, the dis cus sion of ten re fers to only two lev els of anal y -
sis: the ob ject-level of ac tual le gal sys tems and the
meta-level where those sys tems are dis cussed gen er ally and 
in ab strac tion from any par tic u lar le gal sys tem—there are
le gal sys tems and there is the con cept of law. Even the
most em pir i cally-minded posi tiv ist, how ever, rec og nizes
that ac tual le gal prac tices in volve par tic i pants who use con -
cepts like C-Judge. These are also meta-level con cepts,
though they tend to be more prac ti cal than the o ret i cal. For
the sake of hav ing a use ful la bel with which to dis tin guish
them from our le gal-the o ret i cal con cep tions, let us call
these “practical” or “participant-level” concepts.

Con sider again the fa mil iar le gal the ory of H. L. A. Hart.
Hart aimed to elab o rate a gen eral con cept of law in light of
these prac ti cal le gal con cepts, and to see how they were
used in sim i lar or dif fer ent ways from moral con cepts. Hart
would, there fore, ac cept M1 as a use ful con straint on posi -
tiv ist le gal the ory. His own work clearly deals with con cepts 
as they are used in ac tual le gal sys tems, e.g. the con cept of
a le gal duty, but he aims to de scribe them rather than to
dis ci pline or “en gi neer” their use.27 Hart’s meta-level claims 
about the na ture of a le gal duty are based upon the prac ti -
cal con cep tions of le gal duty al ready at work within ac tual
so cial prac tices. In so far as Hart de scribes and ex plains the
con cep tions al ready at work within le gal sys tems, he (and
any other de scrip tive-ex plan a tory le gal the o rist) must also
ac cept M2. The Hartian ac count of law de scribes con cep -
tions like C-Judge, yet C-Judge is it self a meta-level de scrip -
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27 I take the pe jo ra tive la bel of “en gi neer ing” from Jules Coleman, who re fers to
Liam Murphy’s quasi-posi tiv ist meth od ol ogy as a means for “en gi neer ing” or “leg is -
lat ing” the con cept of law. See Coleman, Jules, op. cit., n. 17, p. 208.



tive claim, i. e., the type of claim Judge X might make re -
gard ing the law of Can ada. Hart’s con cern was not to prove
whether C-Judge was epistemically cor rect or not, ei ther as
a mat ter of mo ral ity or as a mat ter of prac ti cal le gal prop o -
si tions about Ca na dian law. Rather, Hart’s aim was to de -
scribe and ex plain par tic i pant-level con cep tions like C-Jud-
ge in mod ern mu nic i pal le gal sys tems, and then to show
that a gen eral ac count of law could be given such that ju -
rid i cal law could be ex plained in light of its cen tral fea tures.

VII. THE AIM OF ANALYSIS

What ever an ac tual le gal sys tem might be in prac tice, the 
de scrip tion and ex pla na tion of it is the o ret i cal, as is the
thing be ing de scribed and ex plained—the ex plan a tory ob -
ject. When our the o ret i cal con cep tions of our shared ex -
plan a tory ob ject can not be rec on ciled with the con cept of it
—in other words, when our de scrip tions and ex pla na tions
would, taken as a whole, sug gest an ac tual con tra dic tion in 
our ex plan a tory ob ject it self— we find our selves in a state
of the o ret i cal un cer tainty. We can also be un cer tain about
the ve rac ity of par tic i pant-level con cep tions: we may be un -
sure, for in stance, as to whether Judge X’s con cep tion
C-Judge is cor rect in re la tion to Ca na dian law. Thus the o -
ret i cal un cer tainty may be more than a sim ple con flict be -
tween con cep tions at the same level of anal y sis. Ac count ing 
for our le gal-the o ret i cal un cer tainty is dif fi cult in large part
be cause un cer tainty about a claim at one level can arise in
light of fur ther un cer tainty about a claim at an other level.
For ex am ple, the par tic i pant-level con cep tion C-Judge
(“Can ada’s con sti tu tion in cludes the Char ter”) and the
meta-level con cep tion C-Pol (”Bills of rights can not be ‘part’
of a con sti tu tion, prop erly un der stood”) are not ob vi ously
rec on cil able in a uni tary ac count of the con sti tu tion. Thus
we are un cer tain whether the meta-level con cep tion C-Pol is 
ap pro pri ate given the par tic i pant-level con cep tion C-Judge;
like wise, we do not know whether the par tic i pant-level con -
cep tion C-Judge is nec es sar ily mis taken, since it is pos si ble 
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that the meta-level con cep tion C-Pol is true. Un less we re -
sort to a pri ori suppositions, any attempt to describe and
explain a complex social phenomena will involve epistemic
uncertainty at many levels.

What, then, makes a par tic u lar con cep tion of Can ada’s
con sti tu tion good or bad? Can it be the truth of the con cep -
tion? Since our aim is to de velop a de scrip tive-ex plan a tory
ac count of the re la tion be tween Can ada’s Char ter and its
con sti tu tion, the worth of a con cep tion of the con sti tu tion
is rel a tive to that aim. Yet we should not as sume that our
com mit ment to de scrip tive ac cu racy and other epistemic
norms en tails that for us the epistemic cer tainty of a con -
cep tion is of par a mount im por tance. This is im me di ately
ob vi ous once we con sider an im por tant dif fer ence be tween
the par tic i pant-level con cep tion C-Judge and the meta-level 
con cep tion C-Pol. From the meta-the o ret i cal per spec tive, it
is pos si ble for a con cep tion to take on three dif fer ent roles:
it may be a product, an instrument, or a feature. That is, a
conception may be:

(1) The re sult of a the o ret i cal in quiry, e. g. C-Law.
(2) Used to fil ter the pre-the o ret i cal data, e. g. C-Pol.
(3) A fea ture of our ex plan a tory ob ject, e. g. C-Judge.

Dif fer ent the o ret i cal ap proaches to law may pur posely
limit the roles played by a con cep tion within a the o ret i cal
ac count. Ron ald Dworkin’s le gal the ory, for in stance, sug -
gests that C-Judge is a con cep tion with which le gal the o -
rists must com pete. We might say that for Dworkin there is
no dis tinc tion be tween par tic i pant-level con cep tions of law
and meta-level con cep tions of law. On this view, all law yers, 
judges, and other par tic i pants in le gal ar gu ment are le gal
the o rists.28 Positivists like Hart see them selves as ex ter nal
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28 “Jursiprudence”, Dworkin claims, “is the gen eral part of ad ju di ca tion, si lent
pro logue to any de ci sion at law” (Dworkin, Ron ald, Tak ing Rights Se ri ously, Cam -
bridge, United States, Har vard Uni ver sity Press, 1977, p. 66). In the Post script to
The Con cept of Law, Hart wel comes Dworkin’s sub se quent lim i ta tion of this “claim
that the only proper form of le gal the ory is in ter pre tive and evaluative” (Hart, H. L.
A., op. cit., n. 5, pp. 243 and 244), though it is un clear whether Dworkin re ally does



to the ex plan a tory ob ject. They are ob serv ers who can take
note of its fea tures yet can see how, given dif fer ent cir cum -
stances, those fea tures might be dif fer ent. Interpretivists
like Dworkin deny that one can take up an ex ter nal point of 
view. Dworkin be lieves that the man ner of con cep tu al iza -
tion which oc curs at the par tic i pant’s level is the only ap -
pro pri ate way to con cep tu al ize law, and that to treat law as
if it were some thing one could un der stand from an ex ter nal 
per spec tive is to mis con ceive law’s na ture. For Dworkin,
C-Judge could never just be some thing to be de scribed or
ex plained —it is al ways al ready a con cep tual com pet i tor.
But treat ing C-Judge as be ing on the same level as C-Law is 
a con test able meth od olog i cal choice, not only be cause it re -
lies upon the mis taken claim that any worth while or proper 
ac count of law nec es sar ily in volves sub stan tive moral-po lit -
i cal ar gu ment, but also be cause it places a pri ori lim its on
the na ture of ju rid i cal law it self: law must be jus ti fi able
(else it is not law). Hence positivists tend not to think of
par tic i pant-level con cep tions like C-Judge in terms of (1).
For a posi tiv ist, C-Judge is part of the data we need to de -
scribe and ex plain —it is (3). Judge X may say Y about Ca -
na dian law, and we will try to de scribe and ex plain Y even if 
we are quite cer tain that Y is in some sense in cor rect. Sep a -
rat ing meta-level from par tic i pant-level con cep tions al lows
us to in clude even mis taken par tic i pant con cep tions in our
theoretical account —it leaves (3) as one way to include a
conception in our descriptive-explanatory account without
our having to evaluate the worth of its content.

VIII. RESTRICTIVE METHODOLOGIES

Hav ing owned-up to our com mit ment to de scribe things
as they are and to do so from an ex ter nal per spec tive (M1),
and hav ing rec og nized that this en tails de vel op ing a the o -
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aban don the idea that a le gal the o rist must di rectly evaluative the law; cf. Dworkin, 
Ron ald, “Le gal The ory and the Prob lem of Sense”, Is sues in Con tem po rary Le gal Phi -
los o phy, ed ited by Ruth Gavison, Ox ford, Great Brit ain, Ox ford Uni ver sity Press,
1987; see also Waluchow, Wilfrid, op. cit., n. 4, pp. 22-25.



ret i cal ex pla na tion which dis tin guishes be tween par tic i -
pant-level fea tures and our le gal-the o ret i cal claims (M2), we 
are now able to give a good rea son for re ject ing C-Pol.

Our prob lem with C-Pol is nei ther on to log i cal nor
epistemic. We can take the de fen si ble min i mal ist on to log i -
cal view that ideas like C-Pol and C-Judge can be said to ex -
ist in so far as they ad mit of be ing the prod uct of a de scrip -
tive claim. Since our epistemological schema in cludes a
dis tinc tion be tween the par tic i pant- and meta-level, the fact 
that C-Judge and C-Pol are mu tu ally con tra dic tory is not
yet cause for alarm. This is so be cause we can al low that
C-Judge is pos si bly mis taken, or that C-Pol ap plies to a dif -
fer ent ex plan a tory ob ject. Even if C-Pol were a con cep tion of 
the same ob ject we in tend to ex plain, C-Pol is pitched at a
level of gen er al ity and ab strac tion which has lit tle con nec -
tion with the questions and puzzles that concern us.

The real prob lem with C-Pol is that it is meth od olog i cally
re stric tive. If we use C-Pol, then we would ef fec tively be ap -
ply ing it as a fil ter for the pre-the o ret i cal data which forms
the ba sis of our ob ject of ex pla na tion. Our the o ret i cal per -
spec tive would hold a pri ori that Can ada’s con sti tu tion is
merely an ab stract the o ret i cal en tity whose na ture is such
that it can not be rea son ably claimed that the Char ter is a
part of it. Be fore even con sid er ing why and how Judge X of -
fers C-Judge, we would be as sum ing that Judge X’s con cep -
tion is con cep tu ally in co her ent. If we ac cept C-Pol, then,
our ex plan a tory ob ject and hence our meta-level conception 
of it will be largely predetermined.

In the pres ent case, it seems that we need to know what
a con sti tu tion is be fore know ing whether the Char ter can
be a part of it. From our de scrip tive-ex plan a tory the o ret i cal
per spec tive, the mean ing of the term “con sti tu tion” —per -
haps it is better to say “the best le gal-the o ret i cal pro vi sional 
def i ni tion of «con sti tu tion»”— is ei ther (a) not equiv a lent to
C-Pol, or (b) is equiv a lent to C-Pol. If (b) is the case, then we
are nec es sar ily led to the con clu sion that (c) Ca na di ans do
not know what a con sti tu tion is. Yet (c) seems highly un -
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likely. The chal lenge here is anal o gous to the chal lenge of
know ing whether a stipulative or pro vi sional def i ni tion of
law is meth od olog i cally ap pro pri ate. Re call that Cicero’s
stipulative def i ni tion of law avoids many prob lems in le gal
the ory, in clud ing the prob lem of de scrip tive/con cep tual
rec i proc ity. Yet Cicero’s the ory is com pletely un der mined if
his stipulative def i ni tion is in cor rect. More over, his the o ret i -
cal meth od ol ogy does not al low him to re vise that def i ni tion 
in so far as his con clu sions di rectly de pend upon on it.
Cicero’s the ory of law is not ame na ble to a pos te ri ori obser-
vations which signal a need to modify its explanatory
concepts.

The best meth od olog i cal path to fol low is to al low that
C-Pol may be true, but that for our pres ent pur poses it is
meth od olog i cally in ap pro pri ate. We will not try to de ter mine 
whether (a) or (b) is re ally the case by en gag ing di rectly with 
deep ques tions in po lit i cal the ory since that would leave lit -
tle time for de vel op ing a de scrip tive-ex plan a tory ac count of
the Char ter and its re la tion to Can ada’s con sti tu tion. For
the same rea son, we want to take note of C-Judge as a fea -
ture of Ca na dian con sti tu tion-talk with out pass ing judge -
ment on its de scrip tive (or moral) correctness with regard to 
the Canadian constitution.

Two pre sup po si tions al lowed to us as meth od olog i cally
min i mal ist le gal the o rists is the pre sup po si tion that there
are ac tual le gal sys tems and that widely-ac cepted para dig -
matic cases of such sys tems, such as Can ada’s le gal sys -
tem, pro vide us with enough em pir i cal data to be gin a le -
gal-the o ret i cal in quiry. It is clear that Ca na di ans com monly 
make ref er ence to the Char ter as be ing part of Ca na dian
law as well as be ing part of “the con sti tu tion”. Thus it is the 
case that, what ever it may be from the per spec tive of ab so -
lute the o ret i cal cer tainty, the Char ter has a sig nif i cant
place in the prac tices com monly thought by Ca na di ans to
be re lated to Ca na dian law. In stead of try ing to choose a
pri ori the best stipulative def i ni tion, we can in stead de velop
an ac count of what Ca na di ans mean when they use that
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term. Of course, a sound the o ret i cal grasp of what they
take the term to mean may re sult in our rec og niz ing that
the term is equivocal. Judges, for instance, may mean one
thing by it while citizens mean another.

It may also be that what ever con cep tual claims we ar rive
at re gard ing the na ture of law in gen eral may en tail that
the or di nary use or uses of the term are con cep tu ally in co -
her ent. Be fore we can make those judge ments, how ever, we 
need to know what role or roles the con sti tu tion plays at
the par tic i pant-level. Here, as else where, we are as sum ing
that there is a sig nif i cant re la tion be tween the use of a term 
and a par tic u lar con cept. In short, we as sume that one way 
to grasp the mean ing or par tial mean ing of a con cept is by
con sid er ing the mean ing of the con cept-word. This is a use -
ful philo soph i cal meth od ol ogy of long-stand ing. It does not
com mit us to any par tic u lar con tro ver sial lin guis tic or se -
man tic po si tion—it does not make us or di nary lan guage
phi los o phers. Ul ti mately, our best the o ret i cal un der stand -
ing of a con cept may ren der it in con sis tent with most ev ery
par tic i pant-level mean ing given to it. Thus we ought not to
as sume that our con cepts should be dic tated or cir cum -
scribed by or di nary mean ing. To claim that we can be gin to
de velop a the o ret i cal ac count of a con cept by ex am in ing its
pur ported use at the ob ject-level does not en tail that our
theoretical account will not diverge from the par tic i pant-
level meanings or uses of the concept-word.

IX. AN INTERIM REPLY TO LEITER

It is clear that a min i mal ist de scrip tive-ex plan a tory ap -
proach to the ques tion of how the Char ter is re lated to Can -
ada’s con sti tu tion is not an in stance of or di nary lan guage
phi los o phiz ing. There may be con tra dic tions be tween or di -
nary Ca na di ans con cep tions of their con sti tu tion, Ca na dian 
judges’ con cep tions of the con sti tu tion, and our own the o -
ret i cal con cep tion of it. Our meth od olog i cal pos tu lates ac tu -
ally en able us to con sider the dif fer ent par tic i pant-level
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con cep tions and the roles they play in the so cial prac tices
which we as sume are the ba sis for Can ada’s con sti tu tion.
At the same time, how ever, we have not de cided that the
po lit i cal the o rist’s con cep tion of the con sti tu tion is nec es -
sar ily false, even though it con tra dicts our the o ret i cal con -
cep tion as well as par tic i pant con cep tions. We de cided, in -
stead, that C-Pol is not an ap pro pri ate ex plan a tory con cept
in light of the ques tion we aim to an swer, namely the re la -
tion of the Char ter to Can ada’s con sti tu tion. That may also
be the case for C-Judge, which is it self a par tic i pant-level
con cep tion. We have taken note of a num ber of dif fer ent, of -
ten times con tra dic tory par tic i pant-level con cep tions, but
none of these has been ap pro pri ated so as to en gi neer the
con tent of our ex plan a tory con cept. On that ba sis alone,
then, we can defend the descriptive-explanatory approach
from Leiter’s claim that it is merely a version of ordinary
language philosophy.

Sec ondly, noth ing in our ap proach makes use of a pri ori
anal y sis. Leiter’s main ob jec tion to pos i tiv ism is that it re -
verts to ap peal ing to our in tu itions in or der to se cure “an a -
lytic truths” ar rived at by means of non-em pir i cally-re vis -
able claims. It is clear that the the o ret i cal ap proach we
have con sid ered does none of these things. It does not ap -
peal to our in tu itions; in fact, it rec og nizes that many of our 
the o ret i cal claims may in the long run be quite anti-in tu -
itive. Nor does meth od olog i cal minimalism pos tu late a pri -
ori an a lytic truths. In deed, it has shown it self to be rather
re sis tant to any such tac tic. Re call that we re jected C-Pol
just be cause it pre de ter mined our the o ret i cal con clu sions,
and that we chose in stead to de velop an ex plan a tory con -
cept by con sid er ing the ac tual so cial prac tices which
instantiate that which we aim to de scribe and ex plain.
There is nothing in this which commends “analytic truths”
of the sort Leiter condemns.

If meth od olog i cal minimalism does not ap peal to in tu -
itions in any in ap pro pri ate way, nor rely on par tic i pant-
level con cepts to de ter mine the con tent of the o ret i cal ex -

213

A WRONG TURN IN LEGAL THEORY?



plan a tory con cepts, nor pre scribe “an a lytic truths” by
means of a pri ori rea son ing, then what re mains of Leiter’s
crit i cisms? The only re main ing con tested ground is Leiter’s
pro posed meta-the o ret i cal-evaluative cri te rion and his de -
mand that we choose our le gal-the o ret i cal con cepts ac cord -
ing to their util ity for a pos te ri ori inquiries.

There is an ob vi ous ob jec tion to Leiter’s pro posal. It
should at this point be clear that his dis tinc tion be tween a
pri ori and a pos te ri ori in quiry does not do the job Leiter
wants it to do. Posi tiv ist min i mal ist le gal the o rists em ploy a 
the o ret i cal meth od ol ogy and use epistemic norms which
fur ther the lat ter type of in quiry, not the for mer. We can
see this more clearly by con sid er ing Ste phen Perry’s car i ca -
ture of the de scrip tive-ex plan a tory meth od ol ogy. Perry ar -
gues that de scrip tive-ex plan a tory ju ris pru dence is “a form
of sci en tific en ter prise” which “sup poses that what does
and does not count as law is de ter mined by ap ply ing the
sci en tific method” with out re course to judge ments re gard -
ing moral sig nif i cance.29 By equat ing de scrip tive-ex plan a -
tory le gal the ory with the “sci en tific en ter prise”, Perry ob -
scures an im por tant dif fer ence be tween the ac tual
de scrip tive-ex plan a tory pro ject es poused by Hart (among
oth ers) and Perry’s car i ca ture of it (which I shall re fer to us -
ing his phrase “the de scrip tive-ex plan a tory method”). This
car i ca ture re lies upon a su per fi cially plausible but ulti-
mately mistaken definition of the meta-thoeretical-evalu-
ative criterion of “explanatory power”.

“A par tic u lar the ory”, Perry opines, “adopts the char ac -
ter iza tion of em pir i cal phe nom ena that it does be cause the
the ory’s pro po nents be lieve that char ac ter iza tion has ex -
plan a tory power”.30 When he notes that “ex plan a tory power
is most plau si bly un der stood as re fer ring to meta-the o ret i -
cal cri te ria for as sess ing sci en tific the o ries”,31 one might
take Perry to be us ing the term in the usual sense, namely
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as a gen eral catch-phrase for the many pos si ble ways an
ex pla na tion, sci en tific or so cio log i cal or ju ris pru den tial, can 
com mend it self. In fact, how ever, Perry claims that pre dic -
tion is the pri mary aim of a de scrip tive-ex plan a tory the ory of
law.32 There is, how ever, no nec es sary con nec tion be tween
explanatory power and predictive power in de scrip tive-ex -
plan a tory legal theory.

Pre dic tive power does not it self speak to the ac tual rel e -
vance of the ex plan a tory con cepts used in the the ory which
of fers them. This is es pe cially so for ex pla na tions of so cial
phe nom ena, but ex plan a tory rel e vance is an im por tant con -
sid er ation in the so-called hard sci ences as well. For in -
stance, the the o ret i cal ac count of light as a wave pro vides
an an swer to puz zles and ques tions which are less sat is fac -
to rily an swered by the model of light as a par ti cle, yet the
re verse is the case with re gard to other ques tions and puz -
zles. In at least some in stances, ei ther model pro vides a
good ex pla na tion, some times even a better ex pla na tion
than the other model, and yet the two mod els con tra dict
each other with re gard to the “real” char ac ter of the phe -
nom e non of light. If pre dic tive power is truly im por tant to
the sci en tific method, it is be cause that method re lies on
falsifiable gen er al iza tions in or der to me di ate be tween sound 
de scrip tive claims and valu able ex plan a tory con cepts.

Thus we have good rea son to re ject Perry’s im po si tion of
a di chot omy be tween “pre dic tive” sci en tific ex pla na tions
and ju ris pru den tial ex pla na tions which em ploy gen eral
con cepts that do not max i mize or even re al ize pre dic tive
power. Pre dic tive power is a the o ret i cal value only in so far
as it helps to es tab lish the rel e vance of the ex plan a tory
con cepts to the phe nom e non un der in ves ti ga tion. Con -
versely, a con cept’s pre dic tive ca pac ity may be of prac ti cal
value re gard less of its util ity in pro vid ing a sound ex pla na -
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tion of that phe nom e non. Perry’s ac count of the re la tion -
ship be tween the the o ret i cal val ues ap pro pri ate to (sci en -
tific or le gal-the o ret i cal) descriptive explanations and the
theoretical value of predictive power is incorrect.

We ought in any case to re ject pre dic tive power as an ap -
pro pri ate meta-the o ret i cal-evaluative cri te ria for de scrip -
tive-ex plan a tory the o ries of law. This is so be cause law may 
change. I do not mean merely that par tic u lar laws or par tic -
u lar le gal sys tems may change, but rather that the phe -
nom e non of ju rid i cal law is not static. Ju rid i cal law is the
re sult of hu man so cial in sti tu tions and prac tices. If it were
to aim to max i mize pre dic tive power, a the ory which also
aims to de scribe law “as it is” would be un able to ac count
for law as it may be at some fu ture point. In other words, a
the ory of law which at tempts to com mend it self in light of
two par tic u lar meta-the o ret i cal-evaluative cri te ria —de -
scrip tive ac cu racy and pre dic tive power— would al most cer -
tainly be forced to sac ri fice the for mer in or der to ful fill the
lat ter.33

One of the vir tues of de scrip tive-ex plan a tory le gal the ory
is that it is flex i ble or open-ended: should the in sti tu tions
and prac tices of law change, the the ory will as pire to mod ify 
its ac count of those in sti tu tions and prac tices ac cord ingly.
Max i miz ing ex plan a tory power by pre dict ing fu ture be hav -
iour is an ti thet i cal to that ap proach. Ad her ing to the meth -
od olog i cal prin ci ple of de scrip tive/con cep tual rec i proc ity is
not. Hart’s the ory of law does not aim to pre dict any thing at 
all, at least in the usual sense of sci en tific pre dic tion. He
ac tu ally ob serves that “there is much that is ques tion able,
in deed blind ing, in the at tempt to force the anal y sis of le gal 
con cepts or of any rules into the frame work adapted for the 
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em pir i cal sci ences”.34 Given that Hart is so clear on this
mat ter, it is puz zling that Perry tries so hard to force Hart
into the po si tion of be ing ei ther a “real” sci en tist or a “real”
le gal the o rist. It is all the more puz zling given that the
meta-the o ret i cal-evaluative cri te rion of ex plan a tory power
does not sup port Perry’s diremption of Hart’s ac tual meth -
od ol ogy into a de scrip tive and a con cep tual one; in deed, it
sug gests quite the op po site, namely that de scrip tive claims
and ex plan a tory con cepts are reciprocal components of
most any good theoretical explanation, as opposed to a
useful practical technique.

Perry pre sup poses that, with re gard to de scrip tive ex pla -
na tions, there is only one set of meta-the o ret i cal-evaluative
cri te ria, and that the con tent of that set is fixed. He ar gues
that a sci en tific the ory has ex plan a tory power only if it has
pre dic tive power, that pre dic tive power is not an ap pro pri -
ate evaluative cri te rion for (at least some forms of) ju ris pru -
den tial the ory, and thus that ju ris pru den tial ex pla na tions
must make use of moral ar gu ment.35

Hence Perry jet ti sons the idea that meta-the o ret i cal-
evaluative cri te ria are ap pli ca ble to le gal the o ries, find ing
that Hart’s posi tiv ist pro ject is flawed in that it is too sci en -
tific (ac cord ing to Perry’s id io syn cratic un der stand ing of the 
na ture of sci en tific in quiry). In ter est ingly, Leiter’s own car i -
ca ture of the de scrip tive-ex plan a tory meth od ol ogy of le gal
pos i tiv ism is equally un suc cess ful at por tray ing it as not
sci en tific enough. While one could set aside Leiter’s cri tique
for this rea son alone, it is not enough to show that Leiter’s
po lemic against so-called lin guis tic-turn phi los o phers un -
der mines his cri tique of le gal pos i tiv ism. In so far as posi tiv -
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34 Hart, H. L. A., “Scandanavian Re al ism”, Es says on Ju ris pru dence and Phi los -
o phy, Ox ford, Great Brit ain, Ox ford Uni ver sity Press, 1983, p. 162.

35 Here again I con cur with Levin. “A the ory of law, as Perry is well aware, dif -
fers from a sci en tific the ory seek ing to pre dict ex per i men tal re sults. Yet this does
not turn de scrip tive-ex plan a tory meth od ol ogy into a meth od ol ogy in ad e quate for
le gal the ory. At most it is an ar gu ment against the meta-the o ret i cal cri te rion of
pre dic tion when eval u at ing the suc cess of the o ries of law” (Levin, Avner, op. cit., n.
32, p. 582).



ist the o ries of law are ame na ble to re vi sion, and in so far as
they aim to pro duce an ac cu rate de scrip tion and pow er ful
ex pla na tion of their sub ject mat ter, then they must ac tu ally 
com pete in the arena of what Leiter calls a pos te ri ori in qui -
ries. The ques tion is not “Should we ac cept Leiter’s pro -
posed meta-the o ret i cal-evaluative cri te rion of aid ing a pos -
te ri ori in quiry?’” but rather “Is pos i tiv ism a better means to
de scribe and ex plain law than the com pet ing a pos te ri ori
methods of inquiry?”

Leiter’s cri tique of pos i tiv ism makes it clear that he would 
pre fer a “nat u ral ized ju ris pru dence” based on “which way of 
cut ting the causal joints of the so cial world works best”.36

This “pri mar ily meth od olog i cal” com mit ment to nat u ral is tic
ju ris pru dence is more a form of the ory and con cept choice
than a rad i cally dif fer ent way of de scrib ing and ex plain ing
law. In most re spects, the aims and the ory-guid ing norms
of nat u ral is tic ju ris pru dence and the so cial-sci en tific in qui -
ries it is meant to as sist are com pa ra ble to the aims and
the ory-guid ing norms of de scrip tive-ex plan a tory le gal the o -
ries such as le gal pos i tiv ism. “The mo ti va tion for de mar cat -
ing the le gal/non-le gal in es sen tially Hard Posi tiv ist terms
is, for most so cial sci en tists, to ef fect an ex plan a tory uni fi -
ca tion of le gal phe nom ena with other po lit i cal and so cial
be hav ior”.37 In short, Leiter wants le gal phi los o phers to join 
with their so cial-sci en tific col leagues, and if that re quires
choos ing a con cept of law suit able for sev eral dif fer ent
meth od olog i cal in qui ries, then that is what we should do.
“If so cial sci ence cuts the causal joints of the le gal world in
Hard Posi tiv ist terms, is that not a far more com pel ling rea -
son to work with that con cept of law as against its com pet i -
tors?”.38
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36 Leiter, Brian, op. cit., n. 7. Some the o rists, such as Jules Coleman, call this
“consilience”. See, e. g., Coleman, Jules, op. cit., n. 17, pp. 38-40.

37 Idem. See also my dis cus sion in Burge-Hendrix, Brian, “Two Per spec tives on
Le gal The ory”, Ca na dian Jour nal of Law and Ju ris pru dence, vol. 16, 2003, p. 338
and p. 341.

38 Leiter, Brian, op. cit., n. 7.



There is noth ing in her ently wrong headed with the no tion
that a the ory might be con sid ered better if, be sides pro vid -
ing a good ex pla na tion of its sub ject mat ter, it also is of as -
sis tance to other forms of the o ret i cal in quiry into re lated
mat ters. Hence what we might call “in ter dis ci plin ary as sis -
tance” is per haps a valid meta-the o ret i cal-evaluative cri te -
rion. It is a suf fi cient cri te rion for choos ing ei ther (i) one ex -
plan a tory con cept over an other, e.g. an ex clu sive rather than 
an in clu sive con cept of the rule of rec og ni tion, or (ii) one le -
gal the ory over an other, e. g. ex clu sive over in clu sive pos i -
tiv ism?

Set ting aside his cri tique of con cep tual anal y sis, we can
still note that Leiter opts for the Hard Posi tiv ist ex plan a tory 
con cept be cause it better fits with so cial-sci en tific in quiry
into law. Liam Murphy pre fers Hard Pos i tiv ism for its pu ta -
tive moral con se quences. Both Leiter and Murphy in voke
ad di tional the ory-guid ing norms in or der to solve the prob -
lem of epistemic un cer tainty and to al low for fur ther le gal
the o ret i cal in quiry un bound by that un cer tainty. Leiter’s
norm is that of in ter dis ci plin ary as sis tance, while Murphy’s 
is that of bringing about good moral consequences.

We should re ject Murphy’s ap proach be cause it pre de ter -
mines the fea tures of an ex plan a tory con cept for wor thy but 
explanatorily ir rel e vant rea sons. That is, Murphy ar gues
that we ought to choose our le gal the ory on moral grounds
rather than ac cord ing to its abil ity to de scribe and ex plain
its sub ject mat ter. Leiter makes a sim i lar though more sub -
tle er ror. His the ory-guid ing norm is coun ter pro duc tive to
his stated aim of pro vid ing a more epistemically cor rect ju -
ris pru den tial ac count. In this sec tion we shall see that,
while cet eris pa ri bus in ter dis ci plin ary as sis tance is a wor thy 
aim for any the o ret i cal in quiry, this aim is sub ser vi ent to
the pri mary aims of any good the o ret i cal ex pla na tion: to ex -
plain its sub ject mat ter. Leiter’s choice of Hard Pos i tiv ism
over Soft Pos i tiv ism on the ba sis of in ter dis ci plin ary as sis -
tance over looks the pri mary aim of posi tiv ist le gal the ory
and leads to the very sit u a tion he wishes to avoid: the a pri -
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ori de ter mi na tion of sig nif i cant fea tures of law in ad vance of 
an in quiry.

X. THE DIVISION OF LABOUR ARGUMENT

Leiter ad vo cates Hard Pos i tiv ism be cause its ex plan a tory
con cept of law, and in par tic u lar its ex clu siv ist ver sion of
the rule of rec og ni tion, is more con ve nient for so cial-sci en -
tific in quiry into law. In this sense he chooses his le gal the -
ory on so cial-sci en tific grounds rather than le gal-the o ret i cal 
grounds. This is a co her ent po si tion, but it is also a po si -
tion which a le gal the o rist may rea son ably re ject. Per haps
so cial-sci en tific in quiry into law is best served by the ex clu -
sive rather than the in clu sive ex plan a tory con cept of a rule
of rec og ni tion. It does not fol low, how ever, that le gal-the o -
ret i cal inquiry in general is best served by that concept for
that reason.

Un less we are cer tain of the ac cu racy of a par tic u lar con -
cep tion which ap pears to have le gal-the o ret i cal util ity or
rel e vance, such as the po lit i cal the o rist’s con cept of the
con sti tu tion which we dis cussed in the pre vi ous sec tion
(C-Pol), we do not know whether it would be a good or bad
con cep tion to ac cept for our le gal-the o ret i cal pur poses.
Once we see that this is the case, it will be clear that the
same holds for ac cept ing a so cial-sci en tific con cept of law
for use in a jurisprudential account.

We might be tempted to take up C-Pol for our de scrip -
tive-ex plan a tory pur poses be cause it has been de vel oped
through a long tra di tion of care ful and re flec tive po lit i -
cal-the o ret i cal in quiry. Per haps, we might think, po lit i cal
the o rists can be pre sumed to have a par tic u larly in sight ful
ac count of their own field of study. They have, of course,
closely stud ied and puz zled-over the na ture of po lit i cal
prac tices and in sti tu tions. We le gal the o rists have paid
more at ten tion to other things, namely the na ture of le gal
prac tices and in sti tu tions. If each dis ci pline were to ac cept
the au thor ity of the other, this di vi sion of la bour would
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ben e fit us all—le gal the o rists could de fer, where ap pro pri -
ate, to po lit i cal the o rists, and vice versa. Let us call this the 
Division of Labour Argument.

Un for tu nately the Di vi sion of La bour Ar gu ment is un -
sound. First, it as sumes that there is suf fi cient con sen sus
amongst po lit i cal the o rists to con sti tute au thor i ta tive and
well-es tab lished ex plan a tory con cepts from which we le gal
the o rists might pick and choose. We know, how ever, that
there is no more of a con sen sus among po lit i cal the o rists
re gard ing the na ture of ex tremely im por tant con cepts, e.g.
the na ture of po lit i cal au thor ity, than there is among le gal
the o rists re gard ing the na ture of other ex tremely im por tant
con cepts, e.g. the na ture of le gal au thor ity. Sec ondly, even
if there were suf fi cient po lit i cal-the o ret i cal con sen sus on a
con cept rel e vant to le gal the ory, it does not fol low that this
con sen sus of agree ment among po lit i cal the o rists was ar -
rived at by means of meth od olog i cal prac tices and meta-
the o ret i cal com mit ments which are ac cept able to de scrip -
tive-ex plan a tory le gal theorists. Political theory may, for
instance, require the direct moral evaluation of its explan-
atory object.

The third rea son why the Di vi sion of La bour Ar gu ment is
un sound is the most im por tant. Sup pose that (i) there is a
con sen sus among po lit i cal the o rists as to the best ac count
of the na ture of con sti tu tions, and (ii) this ac count is ar -
rived at by means of meth od olog i cal prac tices and meta-
the o ret i cal com mit ments which are iden ti cal to those of
descriptive-ex plan a tory le gal the o rists. Does it fol low that
(iii) the best po lit i cal-the o ret i cal ac count of con sti tu tions is 
also the best legal-the o ret i cal ac count?

Oddly, (iii) does not fol low from (i) and (ii). We tend to
think that be cause a the o ret i cal ap proach can be de fined
by its meth od olog i cal prac tices and its meta-the o ret i cal
com mit ments —as when we char ac ter ized the min i mal ist
posi tiv ist ap proach to law— these prac tices and com mit -
ments will, given the same set of pre-the o ret i cal data, nec -
es sar ily de ter mine the re sults of the the o ret i cal ac count.
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But that is not how things ac tu ally work, for there is no
con clu sive or “ob jec tive” way to judge the mer its of le gal
the o ries. Per haps the most dif fi cult meth od olog i cal prob lem 
in le gal the ory in volves the task of eval u at ing the avail able
the o ries of law. One way to ad ju di cate be tween better and
worse the o ries of law is to de ter mine which the ory best en -
ables us to an swer the ques tions and solve the puz zles
that con cern us. Jo seph Raz ob serves that an “ex pla na tion 
is a good one if it con sists of true prop o si tions that meet
the con cerns and puz zles that led to it, and that are within 
the grasp of the people to whom it is (im plic itly or ex plic itly)
ad dressed”.39 A le gal the ory which makes such an ex pla na -
tion possible would there fore be better than one which pre -
vents it.

We can re fer, then, to a meta-the o ret i cal-evaluative cri te -
rion of ex plan a tory rel e vance: the merit of an ex pla na tion is
rel a tive to the que ries it is meant to ad dress. If taken on its
own, the cri te rion of ex plan a tory rel e vance could be seen as 
im ply ing that there can be no “best” the ory of law, only dif -
fer ent ex pla na tions di rected at dif fer ent con cerns. In other
words, ex plan a tory rel e vance makes ex plan a tory rel a tiv ism
un avoid able: there is no ob jec tive way to judge the mer its of 
le gal the o ries apart from their suc cess at ad dress ing the
ques tions and puz zles they aim to an swer, hence the stan -
dards of the o ret i cal suc cess are nec es sar ily rel a tive to ex -
plan a tory aims rather than being objectively set for all legal 
theories.

The fact of ex plan a tory rel e vance en tails ex plan a tory rel a -
tiv ism: some stan dards of the o ret i cal suc cess are nec es sar -
ily rel a tive to ex plan a tory aims rather than be ing ob jec tively 
set for all the o ries. Two the o rists could share a com mit ment 
to the pur suit of truth and the gen eral aim of pro vid ing a
de scrip tive-ex plan a tory ac count based on the same set of
pre-the o ret i cal data. De spite this con gru ence of method
and aim, how ever, they may still ar rive at dif fer ent con clu -
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sions de pend ing on which ques tions they de cided were im -
por tant to an swer or which puz zles caught their at ten tion.

It is not that ev ery the o ret i cal ac count is nec es sar ily dif -
fer ent sim ply be cause it is of fered by a dif fer ent per son. We
can at trib ute a meth od ol ogy or meta-the o ret i cal com mit -
ment to a type of the ory. It is per fectly sen si ble, for in -
stance, to speak of pos i tiv ism’s com mit ment to de scrib ing
law as it is. When one the ory, how ever, fo cuses on dif fer ent
ques tions and puz zles than an other, its ac count of its ex -
plan a tory ob ject will be dif fer ent than the other’s ac count.
This is so even if both the o ries be gin with the same set of
pre-the o ret i cal data, for it is not just the data to be ex -
plained but also the ques tions and puz zles re gard ing that
data which drive the the o ret i cal ac counts. An ac count of
phe nom e non X can be judged su pe rior to other ac counts on 
many grounds. Some of these grounds are the pure meta-
the o ret i cal-evaluative cri te ria ap pli ca ble to all the o ries. Ex -
plan a tory rel e vance is meta-the o ret i cal-evaluative cri te rion, 
but there is a sense in which this cri te rion is ob jec tive and
a sense in which it is not. It is ob jec tive in that a the ory of
X is better in so far as it ad dresses the ques tions and puz zles 
which are of in ter est to the o rists of X. But the ques tions
and puzzles may vary, and the criterion is met (or not) only
in relation to them—in this sense it is impure.

Con sider an other meta-the o ret i cal-evaluative cri te rion,
namely the idea that a the ory is better in so far as it does not 
mul ti ply ab stract en ti ties be yond ne ces sity. We can say
that this cri te rion ap plies as it were ob jec tively to all the o -
ries. But the goals of dif fer ent the o ries, e. g. the level of ab -
strac tion a the ory in tends to pitch its ac count at, are what
de ter mines the ne ces sity. A the ory of the prac tice of arith -
me tic will re quire fewer ab stract en ti ties than a the ory of
the prac tice of fac tor ing prime num bers. The im por tant
point is that the ques tions and puz zles are as de ter mi na tive 
of the o ret i cal re sults, e.g. an ac count of what a con sti tu tion 
is, as are the the ory’s meth od olog i cal prac tices and meta-
the o ret i cal com mit ments. Thus the de scrip tive-ex plan a tory
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po lit i cal the o rist who aims to give an ac cu rate de scrip tion
and in sight ful ex pla na tion of the Ca na dian Char ter may ar -
rive at a con cep tion of the con sti tu tion which is well-suited
to the ques tion “What is the con sti tu tion such that Can ada
is able to as sert it self as a na tion-state?”. Yet that con cep -
tion may not be so well-suited to a de scrip tive-ex plan a tory
le gal the o rist’s ques tion —“What is a con sti tu tion such that 
the Can ada’s Su preme Court can ren der Par lia men tary leg -
is la tion to be of no force and ef fect?’— or that of a moral
the o rist —“What is the con sti tu tion of Can ada such that it
does or does not evince a moral fail ure on the part of most
Ca na di ans to treat Ab orig i nal peo ples with due re spect?”.40

I have given three rea sons for re ject ing the meth od olog i -
cal pos si bil ity of us ing C-Pol in our own le gal-the o ret i cal de -
scrip tive-ex plan a tory ac count. The first is that our gen er al -
ized epistemic un cer tainty about the na ture of law, and of
the na ture of the el e ments of law (in clud ing le gal prac tices
and so cial in sti tu tions), dis al lows the use of C-Pol at the
out set of our in quiry —that is, as a fil ter for the pre-the o -
ret i cal data— given its ob vi ous con tra dic tion with ac tual so -
cial prac tices.41 I ar gued, sec ondly, that we have no
grounds to adopt that con cep tion even if po lit i cal the o rists
in gen eral agreed on its ac cu racy and ex plan a tory power.
This is so be cause, thirdly, the ac counts of phe nom ena pre -
sented by de scrip tive-ex plan a tory the o rists (of what ever
dis ci pline) are guided not only by meth od olog i cal prac tices
and meta-the o ret i cal commitments, but also by the ques-
tions and puzzles which they aim to answer.
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40 There is, it seems to me, some thing to be said for hold ing to some form of ex -
plan a tory rel a tiv ism, such that our crit i cal pro jects make use of a crit i cal meth od -
ol ogy, our de scrip tive pro jects em ploy de scrip tive meth od ol o gies, and so forth. Ex -
plan a tory rel a tiv ism is also an im por tant con sid er ation when we have more than
one the o ret i cal goal. It can be ar gued, for in stance, that a moral cri tique of law is
better ac com plished by first giv ing a mor ally-neu tral, de scrip tive-ex plan a tory ac -
count of it. If this is so, then a cri tique of law in gen eral which is aimed at our moral
con cerns re gard ing law re quires two well thought-out the o ret i cal meth od ol o gies: a
mor ally-neu tral de scrip tive one and a mor ally-in formed crit i cal one.

41 C-Pol may well prove to be the best con cep tion even given its con tra dic tion of
C-Judge. But we can not make that de ter mi na tion now un less we take up C-Pol as a
stipulative def i ni tion.



If the ac count of ex plan a tory rel a tiv ism I have just given
is sound, then we not only have rea son to be wary of us ing
the o ret i cal con cep tions based on dif fer ent ap proaches to
the pre-the o ret i cal data, such as C-Pol, we also have rea son 
to doubt any meta-the o ret i cal-re la tional claim to the ef fect
that de scrip tive-ex plan a tory le gal the ory is nec es sar ily de -
pend ent upon the con cep tual claims of other the o ret i cal ac -
counts—even when those other ac counts deal with the
same pre-the o ret i cal data. Ex plan a tory rel a tiv ism en tails
that dif fer ent the o ret i cal ac counts may de velop from the
same ex plan a tory ob ject de spite the use of iden ti cal meth -
od olog i cal tech niques and the presence of identical com mit- 
ments to the same meta-theoretical values.

XI. METHODOLOGY AND CONVENIENCE

Brian Leiter’s at tempt to dis miss le gal-the o ret i cal un cer -
tainty by ap peal ing to the the ory-guid ing norm of in ter dis ci -
plin ary as sis tance is a mis take. Even if Hard Pos i tiv ism
were a better le gal the ory for the pur pose of de vel op ing so -
cial-sci en tific ex pla na tions of law, that (sup posed) fact
would not pro vide a good rea son for positivists to choose
Hard Pos i tiv ism since the so cial-sci en tific the o ries Leiter
wants to en cour age tell us, re ally, quite lit tle about about a
num ber of the fea tures of law which positivists con sider to
be im por tant. Yet Leiter seems to be quite com fort able with
abandoning any attempt to explain them.

In his ar gu ment con tra non-nat u ral is tic le gal the ory,
Leiter makes some bold claims. The nat u ral law yer who ob -
jects to “cut ting the joints of the so cial world” on the ba sis
of con ve nience to so cial-sci en tific in quiry can not, Leiter
opines, of fer good rea sons for con sid er ing untestable or
vague no tions to be fac tors in how law works: “many of the
can di date non-law ex plan a tory fac tors at is sue (e. g. an
ideo log i cal com mit ment to the plat forms of the Re pub li can
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Party) are not plau si ble can di dates for be ing le gal norms”.42

Here Leiter is be ing more than just un char i ta ble. Con sider
an other “ideo log i cal com mit ment” which may or may not be 
a “non-law ex plan a tory fac tor”: a com mit ment to the rule of
law. It is not im plau si ble to claim that the rule of law is a
nec es sary fea ture of le gal sys tems, but it is very dif fi cult to
de ter mine what the rule of law is or which prac tices ac tu -
ally qual ify as rul ing ac cord ing to law. The rule of law, as an
ideo log i cal com mit ment or as a par tic u lar form of so cial
con trol, is not some thing that can be as cer tained through
em pir i cal in quiry. Un less, of course, one em ploys a so cial-
sci en tific or nat u ral is tic ac counts of law which makes use
of a stipulative def i ni tion of what it is, just as Leiter would
have juris pru dents em ploy a stipulative def i ni tion of le gal
va lid ity.

Yet Leiter’s nat u ral is tic ap proach of fers no stron ger de -
fence of its pre sup po si tion against con sid er ing “non-law ex -
plan a tory fac tors” than convenience:

[I]t is not like the char ac ter iza tion of these fac tors as non-le -
gal by so cial sci en tists is ar bi trary and un mo ti vated: the
moral and po lit i cal fac tors in voked to ex plain de ci sions do
not, for ex am ple, ap pear in the de ci sions, or in the ex plicit
ra tio nales for the de ci sions; they are of ten hid den and hard
to de tect, which make them quite un like any of the par a digm 
in stances of le gal norms, like stat u tory pro vi sions or pre ce -
dent.43

In this quo ta tion, what has Leiter of fered in sup port of
ped i gree cri te ria for le gal va lid ity other than (i) they are
easy to see, and (ii) they are es pe cially easy to see given the
dif fi culty of ob serv ing other po ten tial legal norms?

Even when an “ex plan a tory fac tor” can meet clear ped i -
gree cri te ria, how ever, it does not fol low that it can be ex -
plained wholly in seem ingly em pir i cal so cial-sci en tific
terms. As a mat ter of fact, ref er ence to “the rule of law” has
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on oc ca sion been quite ex plicit, though none the less dif fi cult 
to qual ify and quan tify through em pir i cal study. Much of
the Canadian Su preme Court’s opin ion in Re Man i toba Lan -
guage Rights ex plic itly rests upon the per ceived im por tance
of the rule of law, e. g. “The prin ci ple of rule of law, rec og -
nized in the Con sti tu tion Acts of 1867 and 1982, has al -
ways been a fun da men tal prin ci ple of the Ca na dian
constitutional or der”.44 Al though ex plic itly pos ited, the par -
tic i pant-level con cept of “the rule of law” is not readily de -
scribed or ex plained by a nat u ral is tic anal y sis of the type
Leiter ad vo cates. Yet it is ab so lutely cen tral to Ca na dian
con sti tu tional ju ris pru dence. In the Man i toba Lan guage
Rights ref er ence it was the rule of law which pro vided the
only ju ris pru den tial bul wark be tween Man i toba’s hav ing a
le gal or der and its not hav ing one. The Court first noted
that, were it pressed to de cide, it would have to find that
Man i toba had no le gal or der:

The Court must de clare the unilingual Acts of the Leg is la -
ture of Man i toba to be in valid and of no force and ef fect. This 
dec la ra tion, how ever, with out more, would cre ate a le gal vac -
uum with con se quent le gal chaos in the Prov ince of Man i -
toba. The Man i toba Leg is la ture has, since 1890, en acted
nearly all of its laws in Eng lish only. The con clu sion that all
unilingual Acts of the Leg is la ture of Man i toba are in valid
and of no force or ef fect means that the pos i tive le gal or der
which has pur port edly reg u lated the af fairs of the cit i zens of
Man i toba since 1890 is de stroyed and the rights, ob li ga tions
and any other ef fects aris ing un der these laws are in valid
and un en force able. From the date of this judg ment, the
Prov ince of Man i toba has an in valid and there fore in ef fec tual 
le gal sys tem un til the Leg is la ture is able to trans late, re-en -
act, print and pub lish its cur rent laws in both of fi cial lan -
guages.45
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In the next para graph, how ever, the Court sug gests that
it is “nec es sary, in or der to pre serve the rule of law, to deem 
tem po rarily valid and ef fec tive the Acts of the Man i toba Leg -
is la ture, which would be cur rently in force were it not for
their con sti tu tional de fect”.46 Al though the con cept of the
rule of law is ex plic itly pos ited in case law and in con sti tu -
tional doc u ments, it is not some thing which can be ex -
plained by “cut ting the joints of the so cial world” such that
its po lit i cal/ideological force is ignored.

A sim i lar ar gu ment against Leiter’s sup port of Hard Posi -
tiv ist ex plan a tory con cepts might be made with re gard to
the pu ta tive mo ral ity of a le gal sys tem. Con sider the old ju -
ris pru den tial chest nut of the Nazi re gime’s sup posed le gal
sys tem. Surely the fact that it is dif fi cult to de ter mine
whether a “bor der line case” of a le gal sys tem counts as a le -
gal sys tem is not a good rea son for a le gal the o rist to pre -
sup pose that such dif fi cult or re cal ci trant data mer its ex -
clu sion from con sid er ation, or should sim ply be de fined-
away to fur ther em pir i cal study and avoid un cer tainty? Yet
Leiter’s ar gu ment in fa vour of the Hard Posi tiv ist con cept of 
law amounts to not much more than a claim to con ve nience 
and, more over, an un rea son able in sis tence (given the sub -
ject mat ter) on ev i den tiary cer tainty.

Leiter’s at tempt to in voke a pre sump tion in fa vour of gen -
er al ity is more sen si ble, but equally mis taken. He sug gests
that

…the le gal/non-le gal de mar ca tion in em pir i cal so cial sci ence 
usu ally re flects more gen eral ex plan a tory pre mises about the 
psy cho-so cial fac tors that ac count for be hav ior, well be yond
the realm of the le gal. The mo ti va tion for de mar cat ing the le -
gal/non-le gal in es sen tially Hard Posi tiv ist terms is, for most 
so cial sci en tists, to ef fect an ex plan a tory uni fi ca tion of le gal
phe nom ena with other po lit i cal and so cial be hav ior.47
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One need not im pugn the mo ti va tion or even the ef fec -
tive ness of so cial-scientifc in quiry to un der stand why that
form of in quiry may not be of much help to le gal the ory. It
is good that so cial sci en tists also aim to de velop gen eral
and ever more com pre hen sive ex pla na tions. Yet those ex -
pla na tions elu ci date some fea tures of law at the ex pense of
oth ers. Just as the po lit i cal sci en tist’s ex plan a tory con cept
of a con sti tu tion can ob scure the role of Can ada’s Char ter
as a typ i cal fea ture of mod ern con sti tu tional le gal sys tems,
the so cial sci en tist’s fo cus on ob serv able “po lit i cal and so -
cial be hav ior” re lies upon as sump tions about what counts
as po lit i cal or so cial be hav iour. Of course, in quiry can not
be gin with out such as sump tions, and dif fer ent ex plan a tory
aims may re quire dif fer ent as sump tions. But that is a rea -
son which counts against choosing an explanatory concept
according to the assumptions of other types of inquiry.

XII. WRITTEN AND UNWRITTEN RULES

A le gal the ory whose “pic ture of courts... fits them to a
broader nat u ral is tic con cep tion of the world in which de ter -
min is tic causes rule, and in which vo li tional agency plays
lit tle or no ex plan a tory role”48 is un help ful for en abling us
to un der stand law in light of the so cial prac tices of a judge,
law yer, or cit i zen who is ap peal ing to her (sup posed) con sti -
tu tional rights, how ever pow er ful a non-vo li tional, rad i cally
em pir i cal the ory might be at ex plain ing cause-and-ef fect re -
la tion ships. To see why this is so, let us re con sider our ear -
lier ex am ple: Can ada’s le gal sys tem. Fur ther more, let us ex -
am ine those fea tures of Ca na dian le gal prac tices which a
nat u ral is tic ju ris pru dence can not fully ex plain: its par tic i -
pants” con cep tions. And let us con sider these con cep tions
not only when they are ex plic itly spec i fied in law, but also
as they are re flected in the ac tiv i ties and ef forts which
make law, and Ca na dian law in par tic u lar, pos si ble. Ear lier 
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I sug gested that a com mit ment to the rule of law is part
and par cel of a le gal sys tem, but that Leiter’s ped i gree cri te -
ria of what does or does not count as a “law ex plan a tory
fac tor” can not de scribe, much less ex plain, that com mit -
ment. Now I want to sug gest that a nat u ral ized ju ris pru -
dence which cuts the joints of the so cial world in strictly
empirical terms cannot account for another significant
feature of modern legal systems: the legal right to vote.

To con sider the gen eral idea of a le gal right to vote, and
in par tic u lar what that right is as it is ac tu al ized in Can -
ada, we must first be very care ful not to pre sume that only
one par tic i pant-level con cep tion is part of Ca na dian le gal
prac tices or in sti tu tions, or of the so cial prac tices or in sti -
tu tions di rectly re lated to them. Now that we are ana lys ing
the par tic i pant- or ob ject-level —the ac tual so cial prac tices
and in sti tu tions which ap pear prima fa cie to be part of or
di rectly re lated to Can ada’s le gal sys tem— we should also
keep in mind the fact that we are aim ing to de velop an ac -
count of that phe nom e non as it ac tu ally is. We are not try -
ing to dis ci pline or oth er wise cor rect the con cep tion or con -
cep tions therein by im pos ing or re plac ing them with our
own the o ret i cal con cep tions. In fact, at this point in our
anal y sis we do not yet have a work ing the o ret i cal con cep -
tion of our own, never mind a con sid ered opin ion re gard ing
the truth, accuracy, conceptual coherence, or moral worth
of the various possible conceptions.

What better place to be gin than with some com ments by
the Su preme Court of Can ada’s re gard ing Ca na di ans’ le gal
right to vote? To set up the con text of the vot ing fran chise
in Can ada, let us briefly di gress so as to con sider the el e -
ments of Can ada’s con sti tu tion. It shall be come clear that
some of these are the very sort of “non-law ex plan a tory fac -
tors” which nat u ral is tic jurisprudence ignores.

In the so-called Patriation Ref er ence, the Court dis tin -
guished be tween two types of con sti tu tional rules: writ ten
and un writ ten. “Those parts of the Con sti tu tion of Can ada
which are com posed of stat u tory rules and com mon law
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rules are ge ner i cally re ferred to as the law of the Con sti tu -
tion”.49 Sec tion 9 reads: “The Ex ec u tive gov ern ment and au -
thor ity of and over Can ada is hereby de clared to con tinue
and be vested in the Queen.” As the Court noted, the prac -
ti cal im pli ca tions of this pro vi sion for “Ex ec u tive gov ern -
ment and au thor ity” are some what un clear. Hence “one
must look to the com mon law to find out what they are,
apart from au thor ity del e gated to the Ex ec u tive by stat -
ute”.50 And so, in the opin ion of the Su preme Court of Can -
ada, Ca na dian con sti tu tional law com prises both leg is la tive 
en act ments and rules of com mon law. Com mon law rules
ac quire a writ ten form when they are rec og nized in ju di cial
de ci sions. These de ci sions be come pre ce dents, or what is
of ten called “case law”. We can thus say that the “stat u tory
rules and com mon law rules” which make-up Ca na dian
con sti tu tional law are (ac cord ing to the Su preme Court of
Can ada) al ways writ ten or source-based rules. For now we
shall leave aside the ques tion of whether the Court’s
account of “con sti tu tional law” is on to logi cally sound or epi-
stemically cor rect. Our aim is merely to elu ci date the con -
cep tions al ready at work at the par tic i pant level.

In light of its po lit i cal in sti tu tions and their inter-re la -
tion ships, Can ada can be cat e go rized as a fed er al ist par lia -
men tary de moc racy. In so far as it is a de moc racy, the na -
tion-state of Can ada would not ex ist and could not
con tinue to ex ist in any con tem po rar ily rec og niz able form
un less Ca na di ans had ef fec tive vot ing power. In Can ada,
how ever, there is a par a dox re gard ing the ef fi cacy of the le -
gal right to vote. In or der to ex plain how Ca na di ans’ le gal
right to vote ac tu ally ef fects a change of gov ern ment, the
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Court makes ref er ence to an other cat e gory of the el e ments
of the Canadian constitution—a category distinct from
“constitutional law”.

Ca na di ans’ le gal right to vote is par a dox i cal in that it is
merely pos ited. I say “merely pos ited” be cause, in Can ada,
the ef fi cacy of one’s valid vote is le gally un en force able. The
Court rather iron i cally observes that

…many Ca na di ans would per haps be sur prised to learn that 
im por tant parts of the Con sti tu tion of Can ada, with which
they are the most fa mil iar be cause they are di rectly in volved
when they ex er cise their right to vote at fed eral and pro vin -
cial elec tions, are no where to be found in the law of the Con -
sti tu tion. For in stance, it is a fun da men tal re quire ment of the
Con sti tu tion that if the Op po si tion ob tains the ma jor ity at the 
polls, the gov ern ment must ten der its res ig na tion forth with.
But fun da men tal as it is, this re quire ment of the Con sti tu -
tion does not form part of the law of the Con sti tu tion.51

It is a con sti tu tional con ven tion which en sures that,
should Ca na di ans vote a gov ern ment out of Par lia ment,
that gov ern ment will re lin quish power.

By law, then, Ca na di ans have the right to vote—yet there 
is noth ing in Ca na dian pos i tive law to en sure that use of
this right will ef fect a change of gov ern ment. If a Ca na dian
cit i zen were de nied his right to vote, he could go to court
and ob tain a le gal rem edy. But that le gal rem edy would
per tain only to hav ing the le gal right to vote; the rem edy
would not and could not (ac cord ing to Ca na dian pos i tive
law) en sure the ef fi cacy of that right. If, for in stance, ev ery
Ca na dian of vot ing age ex er cised his or her le gal right to
vote in a fed eral elec tion, and it were the case that ev ery
sin gle vote was for the op pos ing rather than the rul ing
party, and it were also the case that the rul ing party re -
fused to step down and con tin ued, in stead, to act as the of -
fi cial gov ern ment —if all these facts were to be true— then
there is ab so lutely noth ing in Ca na dian law that could be
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done to di rectly force the rul ing party to re lin quish power.
Nor, ac cord ing to the Court, does the law of the Ca na dian
con sti tu tion pro vide for a num ber of other “es sen tial rules
of the Con sti tu tion” upon which Ca na di ans de pend and
which they would be quite sur prised to see bro ken.52

Clearly it is the case that Ca na dian con sti tu tional con -
ven tions are very im por tant to the po lit i cal life of the na -
tion. Yet the ba sis of a con sti tu tional con ven tion is not pos -
i tive law in the strict sense —law set down in writ ing or by
pro nounce ment— but rather “cus tom and pre ce dent” where 
pre ce dent is un der stood as ac cepted but un writ ten rules of
in sti tu tional prac tice.53 A sig nif i cant char ac ter is tic of Ca na -
dian con sti tu tional con ven tions is that they ex ist “merely”
as a con tin u ing his tor i cal prac tice on the part of leg is la tive
of fi cials. A con sti tu tional con ven tion is a “con tin u ing his tor -
i cal prac tice” rather than sim ply a “con tin u ing prac tice” be -
cause it is re flec tively ad hered to. If Ca na dian leg is la tive of -
fi cials just hap pened to switch gov ern ments given cir-
cumstances sim i lar to those in which gov ern ments were
changed in the past, then we would not have a con ven tional 
prac tice which guides the behaviour of the individual
members of a group. We would not, in other words, have a
convention.

It is worth not ing, in ci den tally, that a strictly em pir i cal
so cial-sci en tific in quiry into the ex is tence of a par tic u lar
con sti tu tional con ven tion could not readily ob serve the dif -
fer ence be tween a change of gov ern ment made ac cord ing to 
this sort of con ven tion and a change of gov ern ment made in 
ig no rance of it yet, per haps co in ci den tally, in a su per fi cially 
iden ti cal way. That may sound like an ex treme ex am ple,
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but the point stands: un writ ten con ven tions based on prac -
tices which are re flec tively ad hered to yet just done in stead
of ex plic itly done ac cord ing to the prac tice are not the sort of
so cial prac tices which are ame na ble to em pir i cal ob ser va -
tion and cat e go ri za tion. And yet, as we can see in this
instance, Canadians rely on exactly this sort of convention.

At any rate, what is es pe cially im por tant —what makes a
dif fer ence at the par tic i pant-level— is that con sti tu tional
con ven tions are “pre ce dents es tab lished by the in sti tu tions
of gov ern ment them selves”.54 More over, the con sti tu tional
con ven tions of Can ada are not “in the na ture of stat u tory
com mands which it is the func tion and duty of the courts
to obey and en force”.55 Break ing a con sti tu tional con ven -
tion in vites no for mal ju di cial re sponse, merely the cer -
tainty of widespread disapprobation and severe criticism.

The ex is tence of a le gal right to vote is a char ac ter is tic
fea ture of the le gal sys tems of mod ern de moc ra cies. An ac -
count of le gal rights in mod ern dem o cratic so ci et ies must
surely con sider the right to vote if it is to be thor ough de -
scrip tive ex pla na tion of how such so ci et ies work. A de scrip -
tive-ex plan a tory the ory of law may not need to de scribe and 
ex plain the con cept of a le gal right to vote for, af ter all, be -
ing a dem o cratic na tion is not a nec es sary con di tion for
hav ing a le gal sys tem. But a good gen eral the ory of law
must give an ac count of le gal rights, or of the prac tices
which un der lay what we call “le gal rights”, and this ac count 
ought in prin ci ple to be ca pa ble of deal ing with actual
existing legal rights, such as Canadians’ right to vote.

XIII. PARTICIPANT PERSPECTIVES

Three sig nif i cant fixed points of ref er ence arise from our
ob ser va tions re gard ing the ap par ent state of just one as pect 
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of Can ada’s con sti tu tion as it was in 1981. Any good de -
scrip tive-ex plan a tory ac count of Can ada’s con sti tu tion (as
it then was) must take ac count of the following points:

• P1 — The Su preme Court of Can ada ex plic itly claimed
that Can ada’s con sti tu tion con sists of both writ ten and 
un writ ten el e ments, namely pos i tive law (in clud ing cod -
i fied prin ci ples of com mon law) and his tor i cal con ven -
tions.

• P2 — Ac cord ing to the Court, the ef fec tive ness of the le -
gal right to vote is not se cured by the adjudicatory of fi -
cials of Can ada’s le gal sys tem. This is so be cause its ef -
fi cacy is not a mat ter of law at all.

• P3 — The so-called or di nary Ca na dian’s no tion of a right 
to vote goes be yond the Court’s strict def i ni tion of con -
sti tu tional law (which in cludes only the writ ten el e -
ments of Can ada’s con sti tu tion) in so far as the le gal
right to vote en tails, from the per spec tive of the “or di -
nary Ca na dian”, that the gov ern ment is le gally ob li -
gated to act in ac cor dance with the result of that vote.

P1—P3 are de fen si ble de scrip tive claims; they are “fixed
points of ref er ence.” In other words, they ap pear to corollate 
with ob serv able char ac ter is tics in the phys i cal world, e.g.
the texts pro duced by the Su preme Court, as well as some
ba sic spec u la tive prop o si tions re gard ing men tal states, e.g.
that most Ca na di ans would be sur prised to find that they
had no le gal re course should a gov ern ment re fuse to step
down upon be ing voted out of power. The three points are
thus “fixed” by their pres ence in a par tic u lar con text. Ad di -
tion ally, they are “points of ref er ence” in so far as any thor -
ough go ing de scrip tive-ex plan a tory ac count of the rel e vant
pre-the o ret i cal data must make reference to and explain
them.

It is at least pos si ble to give such an ac count with out
aim ing to wards a par tic u lar moral-po lit i cal re sult, and in
the pro cess of de vel op ing that ac count some in ter est ing

235

A WRONG TURN IN LEGAL THEORY?



con cep tual ques tions will arise.56 P1—P3 are sig nif i cant fea -
tures of Ca na dian in sti tu tional struc tures and socio-po lit i -
cal prac tices. P1 speaks to the re la tion ship be tween pos i tive 
law and the Ca na dian po lit i cal sys tem, as Can ada’s Su -
preme Court un der stands it. P2 re flects, among other
things, the lim its of le gal-ju di cial au thor ity in Can ada. P3
sig nals an im por tant dif fer ence be tween what or di nary Ca -
na di ans take to be part of the con tent of their le gal right to
vote, and what the su preme ju di cial au thor ity con sid ers
that con tent to be. We could say “ef fec tive ness” rather than
“con tent” and P3 would still stand. A le gal posi tiv ist could
pur sue many dif fer ent lines of in quiry by fo cus ing on these
fixed points of ref er ence, but P2 and P3 en tail one par tic u -
larly im por tant ob ser va tion, namely that the or di nary Ca -
na dian’s un der stand ing of a le gal right to vote con tra dicts
the Su preme Court’s un der stand ing of that le gal right. This 
is a sim ple ob ser va tion, yet it leads directly to important
methodological issues. Some are familiar, but at least one
is usually overlooked.

The first of the fa mil iar meth od olog i cal is sues has to do
with the gen eral and de scrip tive aims of posi tiv ist le gal the -
ory. Tra di tional positivists aim to de scribe and ex plain a
type of com mon yet com plex so cial in sti tu tion or di narily re -
ferred to as a le gal sys tem. At least some positivists also
aim to de velop a gen eral the ory of law—a the ory which ac -
counts for the nec es sary fea tures of all le gal sys tems wher -
ever and when ever they ex ist. A gen eral the ory of this sort
which also pur ports to be de scrip tive, and which does not
iden tify what is or is not ju rid i cal law ac cord ing to a
stipulative def i ni tion (as Ciceronian le gal the o rists have
done), must take its cues from ex tant le gal sys tems in or der 
to de velop a suit ably ab stract and gen eral ac count of law. A 
gen eral and de scrip tive the ory of law, in other words, must
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reach its the o ret i cal con clu sions by con sid er ing what ap -
pear to be ac tual le gal prac tices and in sti tu tions. Hence the 
bound aries of what does or does not count as an ac tual le -
gal prac tice or in sti tu tion are not set a priori, but are as it
were “discovered” through the process of theoretical
inquiry.

An other by now fa mil iar meth od olog i cal is sue is the
meth od olog i cal prin ci ple of de scrip tive/con cep tual rec i proc -
ity. It is one thing to al low that the ab stract, gen er al ized ac -
count of law has flex i ble bound aries in the ini tial stages of
the o ret i cal in quiry. It is, how ever, quite an other mat ter to
know when to make a con clu sive claim re gard ing the real
sta tus of any par tic u lar prac tice or in sti tu tion which ini -
tially ap pears to be a le gal sys tem. The de scrip tive claims
made by P2 and P3 are not ab stract or gen eral. Rather than 
stat ing true prop o si tions about the na ture of le gal sys tems,
P2 and P3 are de scrip tive claims made on the ba sis of an
em pir i cal ob ser va tion of what may be an ac tual le gal sys -
tem. Taken as sim ple ob ser va tions, P2 and P3 are unprob-
lematic. To an ex ter nal ob server of the con text in which
they ap ply, they are merely two fea tures amongst many in a 
vast amount of the o ret i cal data hav ing to do with the mod -
ern na tion-state of Can ada. They are re ports of what the
Su preme Court of Can ada says is the case, and an ob ser va -
tion of (or a spec u la tion re gard ing) what or di nary Ca na di -
ans seem to as sume is the case. To a le gal the o rist, how -
ever, these same ob ser va tions are data-points which ap pear 
(at least ini tially) to re late to the very idea of a le gal sys tem.
They are the o ret i cally sig nif i cant in part be cause of the
theorist’s provisional definition of law.

Here is the meth od olog i cal is sue which is of ten over -
looked: from the le gal-the o ret i cal per spec tive of one who
aims to de velop a de scrip tive and gen eral ac count of ju rid i cal 
law, it is ab so lutely nec es sary to ac count for the dif fer ence
between the Su preme Court’s view of the con tent of the le -
gal right to vote, and the or di nary Ca na dian’s view of that
right. Why? The con cern here is not just that or di nary Ca -
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na di ans have a par tic u lar (pos si bly mis taken) con cep tion of 
their right to vote; rather, the meta-the o ret i cal con cern is
that this par tic i pant-level con cep tion is part of what makes
pos si ble the so cial prac tices of vot ing and leg is lat ing. Hence 
it is im por tant to ac count for that con cep tion re gard less of
its epistemic stand ing, ei ther with re gard to the very idea
of le gal rights or more spe cif i cally with re gard to the ac tual 
le gal rights given by Ca na dian law. Like wise, the Su preme
Court’s con cep tion must also be taken into ac count. Al -
though it too may be mis taken, it is part of and re flects the
so cial prac tice of ad ju di ca tion.

In the Ca na dian le gal sys tem, the Court’s con cep tion has
more force. In that con text, the or di nary con cep tion is sim -
ply mis taken. In the Ca na dian po lit i cal sys tem, how ever, we
might rea son ably in fer that it is the or di nary con cep tion
which has more force. If the cit i zens of Can ada vote the rul -
ing po lit i cal party out of of fice, that party will leave not be -
cause it has a le gal duty to do so, nor merely out of the de -
sire to con tinue an his tor i cal con ven tion, but mostly
be cause the po lit i cal con se quences of ig nor ing the or di nary
con cep tion of the right to vote would be tan ta mount to rev -
o lu tion. Thus P2 and P3 en tail two very dif fer ent con cep -
tions of a clearly-spec i fied le gal right as well as two very dif -
fer ent ways in which that right has ef fi cacy or force. The
cit i zen per ceives the right as hav ing a par tic u lar con tent or
power or force in vir tue of its be ing a right granted by and
(pre sum ably) se cured by law. The Su preme Court of Can -
ada, con versely, per ceives the le gal right as hav ing no le gal
force, de spite its ob vi ous po lit i cal ef fi cacy. There is a con -
tra dic tion here, but it is not to be dis missed as a log i cal
con tra dic tion—it is an ap par ent contradiction between
social practices which are necessary to the existence of
Canada and its legal system.

De scrib ing and ex plain ing this con tra dic tion pres ents a
chal lenge for le gal the o rists. It is ex actly the sort of chal -
lenge which pos i tiv ism is well-suited to con sider, and which 
nat u ral ist juris pru dents, among oth ers, can not readily con -
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sider. As le gal the o rists we want, ide ally, a sin gle, suit ably
gen eral, de scrip tively ac cu rate con cept of what a le gal right
is. Yet in the Ca na dian con text, dif fer ent con cep tions of the
le gal right to vote ex ist at the par tic i pant-level. We can not
sim ply chose one par tic i pant-con cep tion over the other, but 
nei ther can we dis miss them in fa vour of an a pri ori concept 
of our own.

In so far as they aim to de scribe law as it is, de scrip -
tive-ex plan a tory le gal the o rists do not ad vo cate the out right 
dis missal of par tic i pant-con cep tions. Rather, they aim to
ac count for and make sense of them. On rare oc ca sions,
they may de cide that a par tic u lar par tic i pant-con cep tion is
nec es sar ily mis taken, but for the most part, the de scrip -
tive-ex plan a tory le gal the o rist at tempts to de velop ex plan a -
tory con cepts which are suf fi ciently gen eral as to en com -
pass as many actual participant conceptions as possible.

None the less, for the sake of ex pe di ency we might be im -
prop erly tempted to find rea sons to dis miss ei ther the Su -
preme Court of Can ada’s con cep tion or the or di nary Ca na -
dian’s con cep tion. One temp ta tion might be to dis tin guish
be tween pol i tics and law. We could say that the or di nary
Ca na dian’s con cep tion of the le gal right to vote is po lit i cal
rather than le gal, hence un wor thy of con sid er ation, and
that the Su preme Court’s con cep tion is le gal rather than
po lit i cal, hence wor thy of con sid er ation. These claims
would be mis taken, how ever. In the first place, the ac tual
so cial prac tices which make Ca na dian po lit i cal and le gal in -
sti tu tions pos si ble are not clearly de mar cated as be ing ei -
ther po lit i cal or le gal, so we can not sim ply re ject the or di -
nary Ca na dian’s con cep tion be cause it is “po lit i cal rather
than le gal”. Con sider the Morgentaler case.57 Can we say
that it was merely po lit i cal or merely le gal? Or is it ob vi ous
that a case which ef fec tively de crim i nal izes abor tion has
both po lit i cal and le gal con se quences, and af fects both po -
lit i cal and le gal so cial prac tices? Brian Leiter’s nat u ral is tic
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ju ris pru dence fa vours ped i gree-cri te ria of law be cause cri te -
ria of that type are (sup pos edly) not vague them selves yet
ex clude vague and dif fi cult-to-ob serve fac tors such as po lit -
i cal ide ol ogy. But, as we noted, ad her ence to “the rule of
law” is in some sense ideo log i cal, not to men tion dif fi cult to
dis cern or ob serve in some in stances, and is ar bi trarily ex -
cluded by Leiter’s con cern for em pir i cally falsifiable re sults.
It is per haps pos si ble to of fer an ac count of law on that ba -
sis, but it will be a very poor ac count when it co mes to de -
scrib ing a le gal right to vote in Canada. And it seems to me, 
at least, that a theory of law which precludes an adequate
description of an actual legal right to vote is a poor theory
of law.

Rather than “nat u ral iz ing” our prob lem, per haps we can
ap peal to an epistemic au thor ity of some type. On ques tions
re gard ing the ac tual na ture of a Ca na dian le gal right, we
might be tempted to grant greater epistemic au thor ity to Can -
ada’s su preme court than to the av er age per son on the street. 
But this the o ret i cal strat egy is also a poor one. The Court
could, for in stance, be mis taken. While we might hes i tate to
state that this is so with re spect to the point in ques tion, we
can not grant gen eral epistemic au thor ity to the Court sim ply
be cause it is a su preme court. Per haps the Court is the
epistemic au thor ity re gard ing par tic u lar points of Ca na dian
law. While this may be so, that fact would not en tail that it is
an epistemic au thor ity re gard ing law in gen eral. If we as -
sumed that it is, then we would not be de vel op ing an ac count 
of what law ac tu ally is, but rather an ac count of what the Ca -
na dian Su preme Court says law is.

More im por tantly, the Court it self has ex pressed a con -
cep tion of the fran chise such that it (i) ex ists in vir tue of be -
ing pos ited by law, (ii) lacks le gal force, (iii) man i fests con -
sid er able po lit i cal force. Thus it seems at least pos si ble that 
an il lu mi nat ing ac count of a le gal right re quires more than
giv ing an ac count of its strictly pos i tive-law fea tures. That
would ad dress (i), and per haps (ii), but not (iii). Yet (iii) is
im por tant even though it is “political rather than legal”.
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What les sons can we learn from the ex is tence of a con tra -
dic tion be tween par tic i pant-level con cep tions of the Ca na -
dian le gal right to vote? First, we can note that dis cern ing
at least some fea tures of law may re quire ref er ence to
things other than readily ob serv able char ac ter is tics, such
as ped i greed le gal stat utes. Few le gal the o rists would dis -
agree with this point, but we have seen that Leiter’s at -
tempt to break through le gal-the o ret i cal epistemic un cer -
tainty re gard ing the con cept of le gal va lid ity —that is, his
at tempt to sup port an ex clu sive ac count of the rule of rec -
og ni tion by means of ap peal ing to its so cial-sci en tific util -
ity— leads to an un war ranted em pha sis on the prac-
ticalities of ob ser va tion. We should not avoid difficult
questions simply by choosing an easier route.

Sec ondly, and more gen er ally, it is clear that a gen eral,
de scrip tive the ory of law must have ro bust ex plan a tory con -
cepts. Those con cepts must be able to de scribe and ex plain
par tic i pant-level con cep tions which con tra dict other par tic i -
pant-level con cep tions. More over, these con tra dic tions
must be rec og nized for what they are. The Ca na dian right
to vote is an ex am ple: we can not dis ci pline our ex plan a tory
con cept by choos ing be tween or un re serv edly ac cept ing ei -
ther the Su preme Court’s con cep tion or the or di nary Ca na -
dian’s con cep tion. At the same time, how ever, we can not
sim ply im pose our own con cep tion in or der to dis re gard the 
con tra dic tions which seem to ap pear in our ex plan a tory ob -
ject. The perspectival features of a legal system ought to be
explained rather than explained-away.
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