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Re su men:

To man do como pun to de par ti da el mo de lo del fe nó me no de la cog ni ción
de Hum ber to Ma tu ra na, y com bi nán do lo con su pro pia pro pues ta teó ri ca 
acer ca de cómo en ten der al de re cho (a la que de no mi na “Cons truc ti vis -
mo Ju rí di co”), el au tor ana li za la com ple ja di ná mi ca de la prue ba ju di cial 
en tér mi nos de la ma ne ra en que la evi den cia que las par tes adu cen en
un jui cio es cog ni ti va men te pro ce sa da por los jue ces.

El au tor sos tie ne que, tal como su ce de con los cien tí fi cos, los jue ces
per te ne cen a co mu ni da des cog ni ti vas. Sólo que, en su caso, se tra ta de
co mu ni da des cog ni ti vas ju di cia les. La prin ci pal ac ti vi dad cog ni ti va de es -
tas co mu ni da des con sis te en una com bi na ción de aco pla mien tos es truc -
tu ra les y clau su ra de ope ra cio nes cog ni ti vas, las cua les son guia das por
las re glas au to poié ti cas de la co mu ni dad en cues tión.

En el mo de lo del au tor, la evi den cia es un cons truc to cog ni ti vo, cuyo
sig ni fi ca do sim bó li co y peso es tán de ter mi na dos por la ma ne ra en que la
evi den cia en ca ja en un con tex to par ti cu lar de re la cio nes en tre va rias cla -
ses de ele men tos, como el tipo de par tes en con flic to, el tipo de pre ten -
sio nes, el tipo de ar gu men tos que ofre cen, et cé te ra.

De ter mi nar si una pro po si ción fác ti ca pue de con si de rar se pro ba da o
no es el re sul ta do de una clau su ra de ope ra cio nes cog ni ti vas, la cual im -
pli ca to mar en cuen ta el ca rác ter dia ló gi co y de rro ta ble de la ar gu men ta -
ción ju rí di ca.
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Abstract:

Tak ing as a point of de par ture Maturana’s model of cog ni tion, and com bin -
ing it with his own gen eral ap proach to the law, which he calls “Le gal
Constructivism”, the au thor an a lyzes the com plex dy nam ics of ju di cial
proof in terms of ex plain ing how judges cognitively pro cess the ev i dence

put for ward by the par ties dur ing a trial.

The au thor ad vances the view that judges, just as sci en tists do, be long
to a cer tain cog ni tive com mu nity, that is, to a cer tain ju di cial cog ni tive com -
mu nity. The main cog ni tive ac tiv i ties of its mem bers are a com bi na tion of
cog ni tive struc ture-match ing pro ce dures and op er a tional clo sures which are 

both reg u lated by the com mu nity’s autopoietic rules.

Un der his anal y sis, ev i dence is a cog ni tive con struct. Its sym bolic sig nif i -
cance and weight is de ter mined by how it fits within the con text of a par tic -
u lar set of re la tions be tween el e ments such as the type of dis put ing par -

ties, the type of claims and ar gu ments made by them, and so forth.

De ter min ing if a fac tual as ser tion can be con sid ered proven or not un der 
the au thor’s model is the re sult of a cog ni tive op er a tional clo sure that
amounts to take into con sid er ation the dialogical and defeasible char ac ter

of le gal ar gu men ta tion.
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SUMMARY: I. Cog ni tion and Epis te mol ogy. II. Bi ol ogy of Cog -
ni tion as a Point of De par ture. III. Autopoiesis and 
the The ory of Knowl edge. IV. Autopoiesis and Cog-
nitive Com mu ni ties. V. Epis te mol ogy and Le gal
Constructivism. VI. Constructivism, Le gal Ev i -
dence, and Ar ti fi cial In tel li gence. VII. Pos si ble Im -
pli ca tions of As sum ing a Le gal Constructivist Per -
spec tive in the De sign of Le gal Epis te mol ogy’s
Agenda. Open Ques tions.

I. COGNITION AND EPISTEMOLOGY

Along with Alvin Goldman I take epis te mol ogy’s con tem po -
rary role to be a multi-dis ci plin ary en ter prise in stead of be -
ing just an other ex pres sion of “pure” or “ap ri or is tic” phi-
losophy.

In fact, the re la tion ship be tween em pir i cal re search and
epis te mol ogy is rarely con sid ered in the lit er a ture. I think
we owe this to some prej u dices re gard ing the way episte-
mological in ves ti ga tions should be car ried out. Ac cord ing to 
Goldman, the work of an epis te mol o gist can be conceived
as follows:

1) For some, epis te mo logy must be au to no mous in the
sen se of being prior, and the re fo re, a gui de to orient
scien ti fic work. For this po si tion, epis te mo logy can not 
be as sis ted by scien ce in any im por tant way.

2) For ot hers, epis te mo logy is fo cu sed on the analy sis of
some ba sic con cepts such as “know led ge”, “jus ti fi ca -
tion”, “truth”, “ra tio na lity”, etce te ra. Hen ce, it lies wit -
hin the do main of lin guis tic phi lo sophy.

3) Anot her po si tion sees epis te mo logy’s job to be the
study of met ho do logy, and thus, for them epis te mo -
logy lies wit hin the boun da ries of for mal dis ci pli nes
such as de duc ti ve or in duc ti ve lo gics, pro ba bi lity
theory, etcetera.
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4) The re are ot hers who think of epis te mo logy as being a 
pres crip ti ve dis cour se which is fo cu sed on laun ching
a cri ti que to cu rrent epis te mo lo gi cal prac ti ces.

As we can ob serve, within this spec trum of po si tions
there seems to be no room for em pir i cal re search. None the -
less, I think that none of the po si tions just de scribed rep re -
sents the only and cor rect way of do ing epis te mol ogy. I also
think that they are not nec es sar ily in com pat i ble with each
other and with em pir i cal re search as well: Con cep tual clar i -
fi ca tion is a pre-con di tion to epistemological eval u a tions
and at the level of meta-logics too. Con cep tual clar i fi ca tion
is also a nec es sary con di tion within the se man tics of any
em pir i cal the ory from which a di ag no sis of cur rent states of 
af fairs can be per formed. These states of af fairs can be
mod i fied via the ap pli ca tion of the em pir i cal the ory it self.
Thus, em pir i cal re search is com pat i ble with a crit i cal di -
men sion too. And last, but not least, the re la tion ship be -
tween em pir i cal re search and for mal dis ci plines be comes
evident if we consider that particular theories are but
interpretations of some formal language.

In the same or der of ideas, the jus ti fi ca tion of a nat u ral -
ized epis te mol ogy can be said to have the same sta tus of
con tem po rary phi los o phy of mind.

II. BIOLOGY OF COGNITION AS A POINT OF DEPARTURE

The bi ol o gist and epis te mol o gist from Chile Humberto
Maturana,1 has de vel oped a the o ret i cal frame work of cog ni -
tion. At the core of this frame work lies the con cept of
“autopoiesis”. For the au thor, it is pos si ble to find sys -
tem-like prop er ties in al most any liv ing or gan ism. Ac cord ing
to Torres Nafarrete,2 the model has the fol low ing el e ments:
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A) Au to nomy. Every li ving or ga nism iso la tes it self from
its en vi ron ment just like cells are se pa ra te from each
ot her via the boun dary mem bra ne that each one has.
This au to nomy prin ci ple does not imply that the or ga -
nism does not have any con tact what soe ver with its
en vi ron ment. Con si der how the same cell’s mem bra ne 
allows for an ex chan ge of che mi cal com pounds with
ot her cells.

B) Emer gen ce or su per ve nien ce. This pro perty re fers to
the tran si tion from an or ga nism’s sta te 1 to an or ga -
nism’s sta te 2. The link bet ween the two (or n’) sta tes
is not of cau sa tion. This is that it would be a wrong
des crip tion to say that sta te 1 pro du ced (cau sed) the
sta te 2. The sub ve nient and the su per ve nient sta tes
are not me rely a su per po si tion of sta tes whe re the
sub ve nient one keeps its iden tity. The tran si tion to a
su per ve nient sta te im plies a struc tu ral mo di fi ca tion of 
the sub ve nient one, just as the elec tri cal char ge of
atoms is trans for med when the or der of the ma cro-
mo le cu les emerges.

C) Ope ra tion’s Clo su re. This pro perty amounts for the
pha se wit hin a pro cess whe re a ba lan ce point has
been rea ched. Rea ching the ba lan ce point de ter mi nes
a tran si tion to anot her sta te wit hin the system (re gu -
la ted by its own au to poie tic ru les). Of cour se, the re is
a tight con nec tion bet ween an ope ra tion’s clo su re and 
the tran si tion from a sub ve nient sta te to a su per ve -
nient one.

D) Self-cons truc ting struc tu res. This pro perty amounts
for the or ga nism’s abi lity to ge ne ra te struc tu res. The
ar chi tec tu re of the struc tu res ge ne ra ted at a cer tain
point in time de ter mi nes the ar chi tec tu re of fu tu re
struc tu res, just as what hap pens in the “Te trix” game
or in chess. Chan ges from one struc tu re to anot her are 
ca rried out by means of adap ti ve pro ce du res, which
are self-in du ced.
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E) Au to poie sis. It is a pro perty of cer tain systems, such
as li ving or ga nisms, or le gal systems as well, that con -
sists of coun ting with self-ge ne ra tion and pre ser va tion 
ru les.

III. AUTOPOIESIS AND THE THEORY OF KNOWLEDGE

Torres Nafarrete when re fer ring to Maturana says that
the di chot omy of ra tio nal ism/empirism im plies two traps or 
faulty as sump tions:

The first one has to do with ra tio nal ism (whose ex treme
ver sion is so lip sism). The faulty as sump tion is to con sider
that op er a tions’ clo sures take place in cog ni tive sol i tude.
This per spec tive fails to give an ac count of the commen-
surability be tween the cognizing sub ject’s in ter nal con fig u -
ra tions and the en vi ron ment’s be hav ior which is un der -
stood and struc tured re flect ing the cognizing subject’s
internal configurations.

Re lated to empirism, the faulty as sump tion has been to
con sider that the ner vous sys tem pro duces iso mor phic rep -
re sen ta tions of re al ity when in fact, the way it works is de -
ter mined by its own op er a tional clo sures activities.

When we face these faulty as sump tions, along with
Maturana, we can say that knowl edge is pro duced within
the cognizing agent al ways. The cognizing agent never
“touches” re al ity di rectly. Knowl edge is the re sult of the di -
verse op er a tional clo sures and struc ture-match ing pro ce -
dures that take place also within the cognizing sub ject.
These struc ture-match ing pro ce dures are them selves the
re sult of per ceiv ing rel e vant dis tur bances (from the stand -
point of the sys tem’s own rules) that pro duce cog ni tive dis -
so nance. The way cog ni tive con so nance is re stored is pre -
cisely via the im ple men ta tion of struc ture-match ing
pro ce dures that give rise to new supervenient states or
struc tures (which im ply as well op er a tional clo sures).
These supervenient struc tures are them selves com men su -
ra ble with the en vi ron ment’s be hav ior, as it is in the case
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of sci en tific the o ries. But this does n’t im ply that the
supervenient cog ni tive struc tures “match” the al ready giv-
en struc ture of a sup posed ex ter nal re al ity. Supervenient
struc tures need not to be com men su ra ble with the en vi -
ron ment’s be hav ior all the time. For in stance, in the case
of re li gious sys tems of be liefs or po lit i cal ide ol ogy there is
no need for em pir i cal ref er ents.

IV. AUTOPOIESIS AND COGNITIVE COMMUNITIES

Autopoietic the ory has had ap pli ca tions in fields of
knowl edge such as the so cio log i cal the ory pro posed by
Niklas Luhmann,3 or the le gal do main such as Gun ther
Teubner’s4 at tempt to ap ply the no tion of autopoiesis in the 
law. Those ap pli ca tions are not of my con cern for now. In -
stead I will re fer to the autopoietic phe nom ena as they
man i fest in the scientific communities.

Along with Maturana, I con sider sci en tific prac tices and
le gal prac tices such as that of judges when solv ing dis puted 
le gal cases, as be ing both cog ni tive ac tiv i ties. Say ing this
im plies that there is a cog ni tive com mu nity or ga nized in or -
der to carry out the ac tiv ity in ques tion. The mem bers of
the com mu nity have an ar se nal of cog ni tive pro cess ing
rules and con tents at their dis posal. These rules and con -
tents are im mersed in the dy nam ics of the im ple men ta tion
of struc ture-match ing pro ce dures and of op er a tional clo -
sures. The dif fer ence be tween a cognizing agent that sub -
scribes to a sci en tific par a digm and the le gal op er a tor is
that while the first one is equipped with cog ni tive pro cess -
ing rules that al low him/her to pro duce supervenient cog ni -
tive struc tures that are com men su ra ble with the nat u ral
world, the judge’s supervenient struc tures are com men su -
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ra ble only with a spe cific cul tural con text that is sys tem-
atically gen er ated.

If the cog ni tive events ex pe ri enced by a cognizing agent
are reg u lated by cer tain autopoietic cog ni tive rules, we can
say that com mu ni ca tion among mem bers of the com mu ni -
ties in ques tion also pre sup poses cer tain struc ture-match -
ing rules. This lies at the core of sci en tific and le gal dis cus -
sions where the ac cepted con clu sions are but a cog ni tive
state emerg ing out of an op er a tional clo sure which is con -
strained by the pa ram e ters gen er ated in side the paradigm
or community in question.

Fol low ing Vygotsky’s ideas,5 we can say that there are no
in di vid ual minds. In stead, each mind is a col lec tive prod -
uct. In this same line, we can add along with Bateson6, that 
there is not only one kind of so cially gen er ated mind, but
dif fer ent “sit u a tional selves” that get ac ti vated de pend ing on 
the so cial net work that at a given time acts as a de ter min -
ing con text and as a trig ger of the situational self.

V. EPISTEMOLOGY AND LEGAL CONSTRUCTIVISM

Con sider the fol low ing:
The sea is just sea, waves that end lessly come and go.

None the less law yers dis tin guish na tional seas from in ter na -
tional seas, and se vere con se quences fol low from the tres -
pass ing of the bound aries of the na tional ones with out an
au tho ri za tion of the Host State. But, where ex actly is the
line di vid ing both seas? It can not be any kind of ar ti fact
float ing in the sea, be cause it would only be a sig nal of a
pre-con sti tuted di vi sion. The ar ti fact does not itself con-
stitute the boundary.
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If we go about an swer ing this ques tion as sum ing a tra di -
tional empirist po si tion, we sim ply could not de liver the
goods due to the lack of an em pir i cal ref er ent in terms of a
“brute” re al ity to point at.

The dis tinc tion be tween na tional and in ter na tional seas
is but an ex ter nal pro jec tion of a supervenient cog ni tive
state (which emerged out of an op er a tion’s ful fill ment) that
took place in the mind of law yers ac cord ing to the in for ma -
tion pro cess ing rules of their le gal com mu ni ties. That is to
say that the dis tinc tion is the re sult of pro cess ing in for ma -
tion in a cer tain way and there is strictly speak ing, no out -
side struc ture of the world that corresponds to that notion.

Clearly, the source of the cog ni tive schemes sup port ing
the be lief that there are na tional and in ter na tional seas is
of a lin guis tic type (the in ter na tional trea ties es tab lish ing
the bound aries). De spite that the text of the rel e vant treaty
is open to be read by any body, and de spite its ap par ent ob -
jec tiv ity, we know that what is im por tant is not the sen -
tence or state ment by it self, but the le gal prop o si tion as so -
ci ated to it which con sti tutes its mean ing. And we know
that propositions are mental entities.

We also know that the rel e vant treaty can be no lon ger
ap plied due to the ex er cise of de rog a tory pow ers con ferred
to le gal op er a tors. In the sce nario where the rel e vant treaty
no lon ger ap plies, it would still be pos si ble to iden tify the
state ments or sen tences in the text. It would also be pos si -
ble to have a dis cus sion about the dif fer ent plau si ble mean -
ing at tri bu tions to the sen tence(s) ac cord ing to dif fer ent le -
gal in ter pre ta tion tech niques. Nev er the less, the mean ing ful
unit would no lon ger count as part of the le gal sys tem for
the com mu nity. But, what ex actly changed in this sce -
nario? We can say that le gal op er a tors have first iden ti fied
a dis tur bance in their en vi ron ment (the dec la ra tion that the 
treaty is no lon ger ap pli ca ble by a com pe tent le gal of fi cer.
Note that the pres ence of this dis tur bance could not have
been iden ti fied by some one who did n’t have pre lim i nary le -
gal no tions such as the no tion of a de rog a tory power, the
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con cept of a le gal sys tem, et cet era). This dis tur bance has
pro duced a cog ni tive dis so nance which has given rise to a
quest for a new state of bal ance. The fi nal stage of that
quest has been the im ple men ta tion of a struc ture-match ing 
pro ce dure fol lowed by an op er a tional clo sure. A new
supervenient state can be said to have raised, that of the
be lief that the treaty is no lon ger ap pli ca ble. The be lief that
the treaty is ap pli ca ble has been deleted. This change in the 
legal operators’ systems of beliefs has important practical
consequences as we all know.

Sup pose now that the treaty re mains ap pli ca ble but with
a mod i fi ca tion of the bound aries of the na tional seas of the
state in ques tion. As in the later case, the new nor ma tive
state ment mod i fy ing the lim its would have a cog ni tive con -
sti tu tive ef fect in terms of giv ing rise to the cor re spond ing
be lief which is source of new behavioral patterns.

We can also imag ine an other sce nario where the mod i fi ca -
tions of the treaty in volve the in cor po ra tion of a set of ex cep -
tions to the pro hi bi tion to tres pass the rel e vant na tional seas, 
such as “ur gent need”. It may be the case that it re mains un -
clear if a given par tic u lar event lies within the ex ten sion of
the con cept of “ur gent need”. The in ter na tional courts would
have to solve the mat ter. The in ter na tional pro ceed ings
would char ac ter ize them selves as be ing a dialogical and
defeasible pro cess where both par ties would put for ward
their ar gu ments sup ported by the avail able ev i dence in or der
to ob tain from the court the dec la ra tion that their as ser tions
have been proven to the rel e vant stan dard.

In sit u a tions like the pre vi ously de scribed we no lon ger
find an iso lated cognizing agent. In stead, we are deal ing
with cog ni tive pro cesses that take place within a sys tem
con formed by a given cog ni tive com mu nity (the judge and
the par ties). As with sci en tific com mu ni ties, the iden ti fi ca -
tion of a dis tur bance in the en vi ron ment, the ac ti va tion of
prior cog ni tive schemes, and the fol low ing in for ma tion pro -
cess ing that will ul ti mately lead to the im ple men ta tion of
struc ture-match ing pro ce dures and to the op er a tional clo -
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sures from which a supervenient struc ture will arise (the
ver dict), are them selves reg u lated by the val i da tion rules
that are characteristic of the relevant legal community.

From a le gal constructivist per spec tive the pro cess where 
le gal ar gu ments and coun ter-ar gu ments are put for ward
can be de scribed as a dialogical pro cess be tween two dif fer -
ent cog ni tive struc tures of fered by two cognizing agents
who at tempt to in duce an op er a tional clo sure within the
judge, from which the cor re spond ing supervenient state
(the verdict) may emerge.

Nev er the less fram ing le gal dis pute res o lu tion pro ce dures
in terms of dialogical and defeasible con fron ta tion be tween
ar gu ments is an over sim pli fi ca tion. If one thing has be come 
clear dur ing the re search that I’ve been con duct ing within
the do main of Ar ti fi cial In tel li gence Ap plied to Law (AI and
Law) is that the constructivist char ac ter of the law is pres -
ent even be fore the de vel op ment of the cog ni tive schemes
that cor re spond to par tic u lar ar gu ment schemes can take
place within the minds of the judge and of the parties.

Thus, per haps now it seems more clearly that le gal op er -
a tors’ de ploy ment of le gal be hav ior is car ried out on the ba -
sis of the supervenience of what I call nor ma tive con structs 
in side their minds, which are the re sult of conexionist cog -
ni tive op er a tions by means of which, di verse lin guis tic en ti -
ties com ing from dif fer ent le gal sources (stat u tory law, pre -
ce dent, ju ris pru dence, etc.) are linked, get pro cessed and
trans formed. These conexionist cog ni tive op er a tions which
are struc tural in na ture have to be added with the se man tic 
(for in stance when the le gal op er a tor has to deal with an
open tex tured-le gal term) and her me neu tic (the ap pli ca tion
of dif fer ent in ter pre ta tion meth ods each of which pro duces
a certain range of legal propositions) processing of legal
inputs.

For its part, judges’ cognizing ac tiv i ties take place at an
epistemic niche (the court room). This means that they
don’t have di rect ac cess to brute facts. From an empirist
po si tion the facts of a par tic u lar dis puted le gal case re -

253

COGNITION, EPISTEMOLOGY, AND REASONING ABOUT EVIDENCE



ported via the rel e vant as ser tions made by the par ties in -
volved would not be sus cep ti ble to cor rob o ra tion due pre -
cisely to this lack of wit ness ing the facts di rectly by the
judge. In other words, a cor re spon dence be tween as ser tions 
(prop o si tions) and the world could not be es tab lished. So, if 
it is not with brute facts that the judge works with, the
constructivist view states that the cen tral el e ment of her
cognizing ac tiv i ties is the de vel op ment of men tal rep re sen ta -
tions of what should have been the case in the world. The
con fig u ra tion of these men tal rep re sen ta tions of the facts of 
a case pre sup pose the prior de vel op ment of the rel e vant
nor ma tive con struct(s), which just as hap pens in the
“Tetrix” game, de ter mines the con fig u ra tion of the men tal
rep re sen ta tions of facts. The emer gence of these men tal
rep re sen ta tions of the facts of a case is due to the pro cess -
ing of new le gal in puts such as the ev i den tiary el e ments
that the par ties pro vide to sup port their claims. Again, the
dy nam ics of the sys tem is em pha sized at this stage along
with the need of more op er a tional clo sures given that
dialogical con fron ta tions can take place be tween proban-
dum prop o si tions (which are con tra dic tory with re spect to
each other), but also be tween evidentiary elements that
provide different degrees of justification to the propositions
that they are associated to.

It is worth men tion ing that in con trast with the sci en tific
do main, in the le gal one there are but very few em pir i cal ref -
er ents that are per cep ti ble through sen sory ex pe ri ence.
None the less, their rep re sen ta tional value is de ter mined by
prior cog ni tive schemes. Sim i larly to the case of an thro pol -
ogy where bones (em pir i cal ref er ents) are rel e vant for a the -
ory of filogenesis not be cause of the bones them selves but
be cause of the the ory, a corps is rel e vant to crim i nal law in -
ves ti ga tions not be cause of the dead body it self, but be cause 
of the cog ni tive scheme which de scribes the crime of ho mi -
cide, and be cause of the cog ni tive scheme that ori ents the le -
gal op er a tor on how to go about is sues hav ing to do with the 
gath er ing and the in ter pre ta tion of ev i dence. Fol low ing this
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line of rea son ing, the same em pir i cal ref er ent is sus cep ti ble
to be in ter preted through dif fer ent cog ni tive schemes that
the le gal op er a tor may re trieve, such as ho mi cide, man -
slaugh ter, in vol un tary mur der, et cet era. Furtherly, even in
the case where the pros e cu tor wit nesses a prob a ble mur der
she would not be en ti tled to con clude just yet, that there has 
been a ho mi cide with out dis card ing al ter na tive so lu tions to
the case that may im ply that the sus pect acted on grounds
of self-de fense or on rea sons of in san ity.

As pre vi ously men tioned, in the le gal do main there are
rel a tively few cases in which we can point to an em pir i cal
ref er ent per cep ti ble through sen sory ex pe ri ence. Along with 
ho mi cide, phys i cal in ju ries and prop erty dam ages cases,
there is a whole range of sit u a tions that em pha size that the 
con struc tion of le gal re al ity takes place in side the cognizing 
agent’s mind. For in stance, con sider the case where the ap -
pel late courts have to de ter mine whether the lower judge
per formed an ad e quate as sess ment of the ev i dence or not,
or whether the lower judge cor rectly jus ti fied her de ci sion
or not. Con sider also the case where the pres ence of in ter -
nal men tal states such as “the in ten tion to commit fraud”
has to be determined by the judge.

It is also worth men tion ing that, at least in Ro man-law
coun tries like my own, ev i den tiary el e ments are mostly of a
lin guis tic na ture. Wit nesses have to ren der their tes ti mony
in a writ ten for mat. So do ex pert wit nesses and peo ple that
con fess to their crimes. This means that le gal ev i dence
makes sense de pend ing on how it is pro cessed by the
cognizing agent based on the avail able cognitive schemes.

VI. CONSTRUCTIVISM, LEGAL EVIDENCE, AND ARTIFICIAL

      INTELLIGENCE

Most of the lit er a ture about le gal ev i dence and proof as -
sume what I here will call “an externalist” per spec tive.
From this stand point, le gal ev i dence is “out there” to be
gath ered, and most im por tantly, to be as sessed by le gal op -
er a tors. This externalist as sump tion un der lies the re search
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on graphic rep re sen ta tion of le gal ev i dence; the re search on 
for mal mod els that cap ture the dy nam ics of weight at tri bu -
tion to ev i den tiary el e ments; the re search on coherentist
and In fer ence to the Best Explanation models of evidence
assessment; etcetera.

None the less, ap proach ing le gal ev i dence and proof from a 
constructivist point of view sheds light on as pects that the
externalist ap proach could n’t ac count for. I have ar rived to
this con clu sion due to my ex pe ri ence in the field of ju di cial
knowl edge elic i ta tion within an Ar ti fi cial In tel li gence and
Law pro ject that I am cur rently con duct ing at the Le gal Re -
search In sti tute of Mex ico’s Na tional Uni ver sity (UNAM).
The pro ject is spon sored by the Sci ence and Tech nol ogy Na -
tional Re search Coun cil (CONACYT), with the valu able col -
lab o ra tion of the Supreme Court of the State of Tabasco.

Some re sults of the re search:

1. Le gal evi den tiary ele ments as cog ni ti ve in puts

As stated above, the externalist ap proach as sumes that
le gal ev i dence al ready is out there. For the constructivist ap -
proach, le gal ev i dence would be a cog ni tive con struct in the 
minds of le gal operators.

Le gal ev i dence gets its in ter nal sym bolic value within the
con text of prior schemes and sys tems of be liefs that are re -
trieved or adapted in the mem ory’s search space of the
cognizing agent (the judge).

2. Le gal evi den ce’s in ter nal symbo lic va lue
        is de ter mi ned in a co-de pen dent fas hion

An ev i den tiary el e ment ac quires its mean ing or gets its
in ter nal sym bolic value ac cord ing to the cog ni tive scheme
in which it is in serted. For its part, this scheme per forms
the func tion of a cog ni tive con text. Among the el e ments
that con sti tute the cog ni tive con texts in which dif fer ent ev i -
den tiary el e ments are in serted, we can name the fol low ing:
The dif fer ent probandum prop o si tions to which the par ties
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are com mit ted. Each nor ma tive fea ture such as the nor ma -
tive sub ject, the deontic sta tus of the be hav ior, the be hav ior 
it self, etcetera. may have probandum prop o si tions as so ci -
ated to it; the num ber and con tents of ev i den tiary el e ments
as so ci ated to each probandum prop o si tion; the relation
between evidence and counter-evidence; etcetera.

3. Le gal evi den ce is re la ti vely ob jec ti ve

In for ma tion given by wit nesses and by peo ple who con fess 
to their crimes is al ready a man i fes ta tion of a par tic u lar way
of or ga niz ing the per ceived dis tur bances in the en vi ron ment
into a men tal rep re sen ta tion with spe cific con tents. So, wit -
nesses’ dec la ra tions which are ul ti mately prop o si tions do not 
“paint” the way the world out there is. Ex per i men tal re -
search con ducted in the field of wit nesses’ mem ory has
shown that the “same” facts may be per ceived dif fer ently by
two or more wit nesses. It has also shown how the tes ti mony
of the same wit ness changes over time with- out the wit -
ness’s con scious con trol.

In the case of ex pert tes ti mony, the sce nario is very sim i -
lar. Ex perts do not deal with al ready pre-struc tured prob -
lems or sit u a tions. They must make a choice on how to ap -
proach the prob lem; they must choose the ap pro pri ate
strat egy; etcetera. These choices are them selves the re sult
of cog ni tive op er a tions that al low them to fix their ob ject of
anal y sis. The fact that Mex i can pro ce dural law es tab lishes
the pos si bil ity of hav ing con tra dic tory ex pert tes ti mo nies is
a clear sign of this phenomenon.

Re gard ing doc u ments, whether they are pri vate or is sued 
by pub lic of fi cers, they do not have a unique mean ing. In a
cer tain sense, they are rec re ations of the reader.

4. Pro ce dural law and cog ni tive pro cess ing

As stated else where, some of the pre scrip tive prop o si tions 
of stat u tory law are di rec tives that reg u late ju di cial cog ni -
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tive pro cesses. Among them we can name the very char ac -
ter is tic case of Ro man-Law coun tries of rules that es tab lish 
a pre-de ter mined weight that must be at trib uted to a cer -
tain ev i den tiary el e ment; the rule es tab lish ing the stan dard 
of proof; etc. These rules are the source of what is called
the “ju di cial pro ce dural knowl edge”. It may hap pen that the 
con tents of those di rec tives vary across ju ris dic tions (even
in the same coun try). This im plies that the ev i dence sup -
port ing the claims of two or more very sim i lar cases may be 
as sessed very dif fer ently de pend ing on the ju ris dic tion in
ques tion. Dif fer ences may be come more ev i dent if a sim i lar
case is tried in courts be long ing to dif fer ent coun tries or to
dif fer ent le gal tra di tions. It seems in the light of the prior
phenomenon, that talk about truth in law is meaningless.

5. Ev i den tiary el e ments as cog ni tive con structs

Based on the pre vi ous dis cus sion, it may be clearer why I 
hold that judges solve dis puted le gal cases based on the
men tal rep re sen ta tions of the facts of the case that they are 
able to de vise ac cord ing to the rel e vant cog ni tive pro cess ing 
rules in their com mu nity. The the sis goes far ther. Ev i den -
tiary el e ments are them selves cog ni tive con structs that
con trib ute (in a ges talt-like fash ion) to the pro cess of the
con fig u ra tion of the cog ni tive struc tures emerg ing out of
the sub-de ci sions and the fi nal decision (the verdict) of a
legal process.

VII. POSSIBLE IMPLICATIONS OF ASSUMING A LEGAL

      CONSTRUCTIVIST PERSPECTIVE IN THE DESIGN OF LEGAL

      EPISTEMOLOGY’S AGENDA. OPEN QUESTIONS

1. The prob lem of “truth”

What would be the im pli ca tions of as sum ing a construc-
tivist per spec tive re gard ing what Larry Laudan has called
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“le gal epis te mol ogy’s hard core”7 (re gard ing le gal epis te mol -
ogy’s aim to re duce epistemic er rors through out trials)?

Of course, giv ing an an swer will de pend on the the ory of
truth one is will ing to adopt. For in stance, for the empirist
(correspondentist) de ter min ing le gal truth is a mat ter of es -
tab lish ing a cor re spon dence be tween what we have called
the cog ni tive op er a tional clo sures and the al ready given, ex -
ter nal and objective structure.

For the constructivist view, the de ter mi na tion of le gal
truth is but the cog ni tive re sult emerg ing out of the cog ni -
tive op er a tional clo sures car ried out by le gal op er a tors. A
constructivist stance makes the fol low ing two re marks
about the ac tiv ity a judge en gages in when solv ing disputed 
legal cases:

First of all, the re mark about the con sti tu tive func tion per -
formed by the nor ma tive con structs. Once a nor ma tive con -
struct has emerged in the le gal op er a tor’s mind, it es tab -
lishes for her cer tain con di tions that must be met by
par tic u lar acts in or der for them to be con sid ered as le gally
rel e vant. For in stance, only be cause Mex i can Stat u tory Law 
es tab lishes the ob li ga tion of ev ery Mex i can Cit i zen to pay
what we call “Tax over In comes” (or what ever tax) that it be -
comes pos si ble that some one com mits the crime of “tax
eva sion” (re lated to this kind of tax). In this sense the role
of le gal dis course is sim i lar to what Searle called “con sti tu -
tive rules”, and the par tic u lar act fall ing within “tax eva -
sion”’s ex ten sion would be sim i lar to Searle’s “in sti tu tional
facts” (in this case, le gal in sti tu tional facts).8

The other re mark has to do with the judge’s dec la ra tion
that some one ac tu ally com mit ted tax eva sion. At this stage, 
the judge is con strained by the cog ni tive op er a tional clo -
sures she is able to carry out ac cord ing to the cog ni tive
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schemes she may re trieve and to the char ac ter is tics of the
particular case.

Of course, it may be the case that there is no cor re spon -
dence be tween what “re ally” hap pened in terms of the par -
tic u lar in sti tu tional fact and the de ter mi na tion on be half of
the judge that some one ac tu ally com mit ted the crime.
While this may be so, and guilty peo ple may get away with
it and in no cent peo ple may be falsely con victed, we don’t
have to loose sight on the fact that in any case the pos si bil -
ity to have an in sti tu tional dis cus sion (a crim i nal pro ce -
dure) about whether a par tic u lar act is an in stance of tax
eva sion or not is cre ated by the le gal dis course’s con sti tu -
tive ef fect on le gal op er a tors’ minds. If the ar ti cle of the
crim i nal code de scrib ing “tax eva sion” were no lon ger ap pli -
ca ble due to the ex er cise of de rog a tory pow ers con ferred to
some le gal of fi cer, the pos si bil ity to iden tify par tic u lar acts
as in stances of “tax evasion” would have faded away along
with the article’s validity.

2. About epistemic er rors

As sum ing a constructivist per spec tive as a frame work to
ex plain the judge’s cognizing ac tiv i ties when solv ing dis -
puted le gal cases would have an other im pli ca tion which is
to trans late the con cern of re duc ing er rors such as false
con vic tions or false ac quit tals in the case of crim i nal law,
as a prob lem of war rant ing the best qual ity pos si ble when
ex e cut ing the cog ni tive rules reg u lat ing the dec la ra tion on
be half of the judge that the facts de scribed by the parties
have been the case.

The dec la ra tion on be half of the judge that some thing
was the case ev i dently (at least in the crim i nal law) must
pur sue, as a reg u la tory ideal, the ob jec tive of be ing the
near est pos si ble to what ac tu ally took place in the world (to 
what we have called the in sti tu tional le gal fact). Stat ing the
lat ter as a reg u la tory ideal is tightly re lated to the cog ni tive
no tion of the brain as a servo-mech a nism; in other words,
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as a de fined pur pose de vice. The pro cess that con sists of
de vis ing a men tal rep re sen ta tion whose con tent is con -
ceived as a de sired tar get by the cognizing agent and how
cog ni tive re sources get or ga nized in or der to achieve the
goal in question is known as “a determinant tendency”.

De ter mi nant ten den cies per form a very im por tant role in
the way that the cog ni tive sys tem will re trieve and gen er ate
schemes that are co gent with the par tic u lar ten dency at
place. Gen eral plan ning in the field of man age ment is a
suit able ex am ple of this pro cess, where the de ter mi nant
ten den cies would be the par tic u lar goals stated in the plan.

Based on a prin ci ple of cog ni tive re source-sav ing, our
mem ory re trieves schemes that were suc cess fully ap plied to 
prior an a logue sit u a tions. These schemes are adapted into
a new struc ture hop ing to have the same ef fect in terms of
suc cess of the an a logue schemes. For in stance, if we ask a
soft ware en gi neer to de sign a data-base for our li brary what 
is more prob a ble to hap pen is that the en gi neer will seek in
his men tal search space for an a logue schemes that were
suc cess fully ap plied to chal lenges such as the one rep re -
sented by our re quest. Most cer tainly he will have to make
some ad ap ta tions in or der to fit the new spec i fied re quire -
ments. Based on that, he will spec ify the char ac ter is tics of
the base; he will plan the pro gram ming strat egy; and
eventually, he will finish the new data-base.

Within the ju di cial arena, when ex pert judges deal with
solv ing dis puted le gal cases they re trieve in their men tal
search spaces prior an a logue schemes that had pos i tive re -
sults in the past. Then, they go about the pro cess of adapt -
ing those schemes into a new emerg ing struc ture via the
im ple men ta tion of struc ture-match ing pro ce dures and of
cog ni tive operational closures.

It must not fol low from what has been said, that de ter mi -
nant ten den cies de pend on the ac ti va tion of prior suc cess -
ful schemes. There is al ways a novel case that calls for a
fresh start in terms of de vis ing a prob lem solv ing method
from scratch. The pos si bil ity that this new scheme fig ures
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within the feed back pro cess be tween prior schemes and
pres ent sit u a tions will de pend on how well it performs.

3. Truth and er rors in Hart’s pen um bra zone

Con trary to our tax eva sion ex am ple, there are cases
where prior to the ju di cial de ter mi na tion of the facts no -
body was cer tain that the in sti tu tional fact oc curred or not. 
These sit u a tions are very com mon in our Mex i can ad min is -
tra tive law which is plagued of vague and am big u ous terms
and which no body knows what mean ing should be at trib -
uted to them prior to the first case of ju di cial ap pli ca tion of
the stat ute. In these cases the first ju di cial de ter mi na tion of 
the facts (which are de cided to be in stances of the rel e vant
vague con cept) acts as an a pos te ri ori cri te rion that es tab -
lishes the fea tures that the in sti tu tional fact should have
exhibited. It also states a precedent for future cases.

4. Le gal pro ce dure and cog ni tive pro cesses

From a le gal constructivist point of view, pro ce dure rules
are taken to be di rec tives that reg u late the cog ni tive ac tiv ity 
of le gal op er a tors, par tic u larly of judges. Per haps this be -
comes more clearly if we say that these di rec tives stand
along prop o si tions of the sort of “please, imag ine that…”,
“think of…”, “remember that…”.

In the Mex i can le gal pro ce dure rules, we can find ex am -
ples of these di rec tives in the sec tion re gard ing what ev i -
den tiary el e ments may be of fered by the par ties in or der to
sup port their as ser tions; the sec tion es tab lish ing the con di -
tions that each ev i den tiary el e ment must meet in or der to
be con sid ered as val idly of fered; the sec tion es tab lish ing,
and this is very im por tant and char ac ter is tic of Ro man law
tra di tion coun tries, pre-de ter mined weights that must be
at trib uted to par tic u lar ev i den tiary el e ments (for in stance,
the rule es tab lish ing that pub lic doc u ments leave no
reasonable doubt of the facts stated in their text), etcetera.
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This means that pro ce dural law per forms a very im por -
tant role in terms of sup ply ing most of the cog ni tive rules
re gard ing the con fig u ra tion of schemes, supervenience, cog -
ni tive op er a tional clo sures, etc. that are char ac ter is tic of
the ju di cial com mu nity when de ter min ing the facts of dis-
puted legal cases.

In ad di tion, we can say that what we call “the sub stan -
tive law” is the main source of de clar a tive le gal knowl edge
(which can be re for mu lated as le gal ontologies, le gal se -
man tic webs, et cet era), while the pro ce dural law is the
main source of pro ce dural knowledge.

5. Some thing about the Stan dard of Proof.
        Is rea son able doubt re ally as sub jec tive
        as some claim it to be?

One of the most fre quent cri tiques to terms that ex press
le gal stan dards of proof, such as “proof be yond all rea son -
able doubt” is that they are ill de fined, vague, or even se -
man ti cally in de ter mi nate. This state of things makes the ju -
di cial de ter mi na tion of the facts of a dis puted le gal case a
plainly subjective matter.

From a le gal constructivist per spec tive, things look very
dif fer ently. As we have seen the judges’ cog ni tive prop er ties
make them “struc tur ally con strained” (this is not to say
that they are fa tally de ter mined). The con strains in clude
their pro fes sional back ground and train ing; the way that
ini tial cog ni tive struc tures or schemes get strengthen
through the de vel op ment of heu ris tic knowl edge as a re sult
of hav ing solved a va ri ety of prior cases more or less suc -
cess fully; the con trol ex er cised by the ap pel late courts; and
the on go ing feed back com ing from the rest of the le gal com -
mu nity. All these con straints con sti tute the cur rent inter-
sub jec tive cri te ria of in for ma tion pro cess ing at operation in
the judicial community at a given time.

Based on this, we can un der stand that the term “proof
be yond all rea son able doubt” de notes an emerg ing cog ni tive 
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state that su per venes on mul ti ple cog ni tive tasks and
struc ture-match ing pro ce dures car ried out in each dis -
puted le gal case. Among the cog ni tive sub-tasks that judges 
carry out we can name for in stance, classi fi ca tory tasks,
decision tasks, etcetera.

It does not fol low from this line of rea son ing that we
claim that ev ery judge will pro cess sim i lar in for ma tion in
the same way. With re spect to this point, it is im por tant to
note that, within cer tain pa ram e ters, judges per form their
du ties ac cord ing to the prin ci ple of cog ni tive in di vid u al iza -
tion. This means that a dis puted le gal case can have a va ri -
ety of plau si ble le gal so lu tions. None the less, di ver sity does
not im ply that there can not be a selection of the best so-
lution proposals.
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