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Re su men:

El de re cho cons ti tu cio nal ha su fri do mu chos cam bios des pués de la Se -
gun da Gue rra Mun dial y sus con se cuen cias se han ma ni fes ta do en otras 
áreas del de re cho. Sin em bar go, poca aten ción se le ha dado a la teo ría
ju rí di ca des pués de es tos cam bios cons ti tu cio na les. Este es tu dio in ves ti -
ga va rios des cu bri mien tos de es tas im pli ca cio nes. Des pués de pre sen tar
lo que se en tien de por neo cons ti tu cio na lis mo, se avan za una co rre la ción
con los cam bios en la in ter pre ta ción cons ti tu cio nal. Un nue vo ele men to
—de rro ta bi li dad— se pre sen ta como una con tra par ti da ne ce sa ria en tre
la de li be ra ción de los prin ci pios cons ti tu cio na les y las en se ñan zas de la
teo ría de las nor mas. Sólo a tra vés de la de rro ta bi li dad y el en ten di mien -
to de que la in ter pre ta ción cons ti tu cio nal ha su fri do cier tos cam bios,
pue de uno en ten der uno de los gran des pos tu la dos del neo cons ti tu cio -
na lis mo.

Pa la bras cla ve:

Neo cons ti tu cio na lis mo, in ter pre ta ción cons ti tu cio nal, me to do -
lo gía cons ti tu cio nal, de rro ta bi li dad.
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Abstract:

Con sti tu tional Law has un der gone many changes since post World War II
and its re flex has been felt in all other le gal ar eas. How ever, lit tle at ten tion
has been given to Le gal The ory af ter these con sti tu tional trans for ma tions.
The pres ent study dis cusses mul ti ple as pects of such im pli ca tions. Af ter
pre sent ing what is un der stood by neoconstitutionalism, a cor re la tion is
drawn with changes in con sti tu tional in ter pre ta tion. A new el e ment –
defeasibility – is then placed as a nec es sary coun ter point be tween de lib er -
at ing con sti tu tional prin ci ples and the the ory of norms. Only if we take
defeasibility into ac count and un der stand that con sti tu tional in ter pre ta tion
has un der gone cer tain changes, one is able to grasp the im por tant tenets of 
neoconstitutionalism.

Key words:

Neoconstitutionalism, Con sti tu tional In ter pre ta tion, Con sti tu tional
Meth od ol ogy, Defeasibility.
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SUMMARY: I. A Pre sen ta tion of Neoconstitutionalism. II. Po -
ten ti al i ties of Neoconstitutionalism. III. In Neocon-
stitutionalism ev ery In ter pre ta tion is a Con sti tu -
tional In ter pre ta tion. IV. Mea sure of In ter pre ta tion: 
In te gra tion of In ter preter with Method and with
Case Type. V. Con sti tu tional In ter pre ta tion and
Meth od ol ogy. VI. Neoconstitutional In ter pre ta tion
and the Dis cov ery of Defeasibility. VII. Con clu -
sion. VIII. Bib li og ra phy.

I. A PRESENTATION OF NEOCONSTITUTIONALISM

The theme ex pounded in this ar ti cle was ini ti ated while I
was re search ing for my the sis “fun da men tal rights in times
of neoconstitutionalism”. Now a days, many con sti tu tional
the o ries are be ing ex pounded as though they had been dis -
cov ered on their own; nev er the less, they are part of a
whole, i.e., of a le gal struc ture that brings var i ous com mon
el e ments to gether in the same di rec tion. The le gal the ory
that con verges with new con sti tu tional in ter pre ta tion. The
per ti nence of choos ing this work is, there fore, not per func -
tory in the least. Con sti tu tional in ter pre ta tion has both
in-depth points and re-dimensioning with neoconstitution-
alism. So much so that we can say, with out any ex ag ger a -
tion, that the de vel op ment of neoconstitutionalism will re -
veal the legal paradigm transformations is neoconstitution-
alism.

It could be called con tem po rary constitutionalism or sim -
ply adopt the words ‘new constitutionalism,’ but we have
opted to keep the com mon word adopted in con ti nen tal-Eu -
ro pean Law. The ex pres sion ‘con tem po rary con sti tu tion-
alism’ could lead to some mis un der stand ing, as one might
think we were deal ing with con sti tu tional Law, when, in
truth, the aim is much broader, a much more am bi tious
legal project.

The rev o lu tion in force to day with the im ple men ta tion of
the Dem o cratic Con sti tu tional State of Law is based on
con sti tu tional Law, which, due to its uni fy ing ca pac ity and
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open mesh work en ables prog ress to be made to gether with
other branches of knowl edge, es pe cially with phi los o phy of
Law. Due to this con nec tion – phi los o phy of Law and con -
sti tu tional Law – one can see in neoconstitutionalism a the -
ory of Law that is both in te grat ing and use ful. In te grat ing,
be cause it is not sep a rate from pol i cies, de ci sions, the so ci -
ety and moral eth ics, all the el e ments pres ent in cul tural
wis dom. In this new cen tury, law makes a come back as an
ex pres sion of jus tice, only now with well-de fined pa ram e -
ters of ra tio nal ity, which al low us to delve into an axiol-
ogical dimension within legal methodology.

Hence, the Law of the twenty-first cen tury drifts away
from the pro pos als of the o ries of Law, dom i nant up un til
then. In the first place, it is the op po site of pos i tiv ism, in
which it most leant on. As ev ery one knows, the struc ture of 
pos i tiv ism was sus tained by the sep a ra tion of law and mor -
als and pol i tics (and be cause it did not do so with re gard to
eco nom ics, which did not play the role it does to day). In the 
sec ond place, it also moves away from the in con sis ten cies
of jusnaturalism and the few points that it might be mis -
taken for, since neoconstitutionalism is founded on pro pos -
als that in cre ment ra tio nal ity, such as the cel e brated de lib -
er a tion. Fi nally, and in third place, le gal re al ism and its
so cio log i cal di men sion are not left un at tended in a pro posal 
that acts upon the use ful ness of Law.

The said use ful ness is in fash ion, for ex am ple, in the role 
that ju ris pru dence – es pe cially con sti tu tional ju ris pru dence 
– em a nates as a source of the Law. In a positivistic clas si fi -
ca tion, as the one found in art. 4 of LICC, ju ris pru dence
would not be a true source of the Law; nev er the less, the
cus toms and the anal ogy, min ute prac tices in our le gal tra -
di tion, would be sec ond ary sources established in Law.

The sources of law con nected to con sti tu tional prac tices
be come much more dis ci plined un der a the ory of use ful
and in te gra tive law. When speak ing of ju ris pru dence and
sources of law, we are mov ing to wards a sense of glob al iza -
tion that be lat edly ar rived in law: the fu sion of ho ri zons.
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The US model, study ing cases and the strength of pre ce -
dents and ef fec tive le gal mech a nisms, of the pri macy of the
Su preme Court, has united with the con ti nen tal Eu ro pean
sys tem, of fore see ing a num ber of fun da men tal rights, of
strong and rigid constitutionalism and of the con trol of con -
sti tu tion al ity ab stracted from its laws. When law, in prac -
tice, put all these char ac ter is tics to gether, it was start ing to 
give shape to a the ory of law that would serve as a proposal 
for Western democratic countries.

Geo graph i cally speak ing, it is not a gen eral the ory – as
was le gal pos i tiv ism when first con ceived – but, yes, it is an 
ad e quate the ory for West ern de moc ra cies2 with as sump -
tions found in the so-called fu sion of ho ri zons (de fense of
fun da men tal rights, rigid con sti tu tion, mech a nisms of sep -
a ra tion of pow ers and of bal ances and coun ter weights,
etc.). These can be un der stood as as sump tions of neocon-
stitutionalism that ap pear, at the be gin ning of this cen tury
with strength and def i ni tion, as its tem po ral mark. It is
quite true that its as sump tions ap peared af ter World War
II, though they have de vel oped since then, ger mi nat ing into 
neoconstitutionalism, so bap tized by sev eral publications at 
the beginning of the twenty-first century.

II. POTENTIALITIES OF NEOCONSTITUTIONALISM

The uni fy ing pro posal pres ents it self first – and on this al -
most ev ery one who has writ ten on the theme agrees – as a
le gal the ory to be read based on con sti tu tional Law, which is 
max i mized by el e ments of phi los o phy of Law and po lit i cal
phi los o phy, which al lows one to re think le gal foun da tions:
the the ory of norm, the the ory of in ter pre ta tion, the doc trine
of sources and, lastly, the trans for ma tions that have oc -
curred in sev eral le gal ar eas (constititutionalization of Law).

The the ory of norm is no lon ger the same, af ter the study
of rules, of prin ci ples and of pro ce dural-le gal cri te ria. That
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which was based on the law and on its static stud ies has
been to tally trans formed in neoconstitutionalism. Only the
in-depth study of pro ce dural-le gal cri te ria (such as de lib er -
a tion and co her ence) and its re per cus sion in prac tice, point 
to a new path, quite dis tant from the one found in the the -
ory of norm. This is but one example of this change.

The le gal doc trine of sources has be come even more dis -
tant. The prin ci ples, the last source in a positivized sys tem
– art. 4 of the LICC3 – have now be come the first source,
his tor i cally speak ing, to gov ern the law. Other stud ies, as
that of norms of in te gra tion, lose im por tance to ju ris pru -
dence and to the ir ra di a tion of fun da men tal rights. And
what can be said of the study of clashes be tween rules, now 
placed on a sec ond plane with re gard to con flict of prin ci -
ples – de lib er a tion: one – and only one – more ex am ple of
the referred to transformation.

The the ory of in ter pre ta tion gained dif fer ent sta tus when
it was in flu enced by the phi los o phy of Law as: topic (a
come back to re think ing case stud ies based on prob lems
they evoked), her me neu tics (and all the known meth ods of
in ter pre ta tion in cre mented by con tem po rary con sti tu tional
meth od ol ogy) and le gal ar gu men ta tion (with re gard to the
jus ti fi ca tion of the in ter preter), all in te grated in neoconsti-
tutionalism. From then on tech niques are dis cov ered –
such as defeasibility – and the o ries get better ex plained –
such as the one that says that ev ery le gal in ter pre ta tion is,
first and fore most, a con sti tu tional in ter pre ta tion. We will
be study ing these two points in greater de tail fur ther on.

Trans for ma tions oc cur ring in var i ous le gal ar eas and
placed un der the sub head ing of neoconstitutionalism: the
constitutionalization of law is in con tin ual ex pan sion. To ex -
em plify, one could cite the pos si bil ity of de lib er a tion in the
pe nal sys tem; the le gal con trol of pub lic pol i cies and the ef fi -
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ciency of ad min is tra tive acts; the in flu ences of com mu nity
law on con sti tu tional sov er eignty; the an swers to so cial is -
sues given by civil con sti tu tional law, a re al ity to day. These
stand, among var i ous oth ers, as ex am ples of prac ti cal
thematics in te grated by neoconstitutionalism which, be ing
prac ti cal and use ful, has a better read ing of so ci ety since the 
the o ries of tra di tional law alone are not enough to han dle
the the o retic com plex ity and new le gal prac tices that have
de vel oped. Let us delve into just a few of these changes4:

Theme How it is dealt
with in Tra di tional

Le gal The o ries 

How it is dealt with in
Neoconstitutionalism

So ci ety Ho mo ge neous Plu ral and Global

Mor als Mo nis tic, (with no
cor re la tion to Law
in le gal pos i tiv ism) 
or to Val ues (ab -
so lute in
jusnaturalism)

Constructivist, with Pa ram e ters of
Prac ti cal Ra tio nal ity and Pre ten sions
of Cor rec tion, which will guide all le gal 
dis course and break with the ex ist ing
or der. 

Pol icy Rule of Law (with
spe cial at ten tion
to co er cion ex er -
cised by the Ju di -
ciary and to Pub -
lic Power acts)

Con sti tu tional State (al lows spe cial at -
ten tion to be given to em a na tions of
con stit u ent and con sti tuted Power –
con sti tu tional re forms – and to the
role played by Con sti tu tional Court. In 
the fore ground there is con stant vigil
around fun da men tal rights, per mit ting 
rights as a whole to reach a new sta -
tus.)

In sti tu tional 
frame work
of Le gal
Sources

Law in fore ground 
and re main ing
sources held as
back ground

Pri macy of the Con sti tu tion and of Ju -
ris pru dence em a nat ing from Con sti tu -
tional Court. 

The ory of
Norm

Set of Norms with
con fig u ra tions of
rules

Pri macy of prin ci ples com pleted by le -
gal ar gu men ta tion. Ex is tence of po lit i -
cal norms and of pro ce dural le gal cri -
te ria, in ad di tion to rules and princi-
ples with pe cu liar mor phol ogy. 
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The ory of
In ter pre ta -
tion

Rules for in ter pre -
ta tion and when
these are non-ex -
is tent, the in ter -
preter is free to
judge. 

Re fined con sti tu tional meth od ol ogy,
con sid er ing val ues and cre at ing con -
cepts such as defeasibility. All le gal in -
ter pre ta tion is con sti tu tional in ter pre -
ta tion. 

The ory of
Law

Pos i tiv ism (ex clu -
sive or in clu sive)

Neoconstitutionalism

Ac cord ing to this con struct, neoconstitutionalism as a the -
ory of Law can be un der stood as the par a digm that re views
the the ory of norm, the the ory of in ter pre ta tion, the the ory of
sources, sup plant ing pos i tiv ism to in te grate it un der a use ful
and trans form ing base, hav ing tra versed the o retic and prac ti -
cal trans for ma tions in var i ous le gal ar eas.

The claim to trans for ma tion could sound ex ag ger ated if
one were to con sider only that which has been un der sep a -
rate de bate. Neoconstitutionalism, how ever, does not end
as a pro posal of a the ory of law, for it also deems to be a
pro posal of phi los o phy of law and a pro posal of po lit i cal
the ory5. It is in the lat ter two that the am bi tion of
neoconstitutionalism is re vealed and where in nu mer a ble di -
ver gences ap pear. Many only see the pos si bil ity of neocon-
stitutionalism as a the ory of law and do not want law to in -
vade the realm of mor als or pol i tics. There are many con -
trary ar gu ments, but all spring from the maculation of
there as so ci a tions6 and of the o retic am bi gu ity7.

At the other end of the scale, those who sup port the in te -
gra tion of the the ory of law to the other two po ten ti al i ties
seen in ul ti mate neoconstitutionalism – of po lit i cal phi los o -
phy and of phi los o phy of law –, do so in the hopes that law
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might su per sede fron tiers never be fore cul ti vated in depth
by the other the o ries of law. These au thors do noth ing but
max i mize the pos tu lates of con nec tion be tween law and
mor als – in neoconstitutionalism as a phi los o phy of law –
and the con nec tion be tween law and pol i tics – in neoconsti- 
tutionalism as a po lit i cal phi los o phy. From then on, the
field to be explored is truly vast.

Ex am ples of neoconstitutionalism as a phi los o phy of law
would re main to sup plant the stud ies of merely de scrip tive
and pre scrip tive norms; in the role of the le gal sci en tist as
ex ter nal ob server; in the sep a ra tion be tween law and mor -
als (be it to tal or con tin gent); fi nally, in ev ery thing that rep -
re sents law ex clu sively as it re ally is. It dis con nects it self as
well from law as it should be, from sub jec tive mor als, from
the phi los o phy of val ues and from ex tra-le gal sources. The
phi los o phy of law of neoconstitutionalism con cerns it self:
with the le gal sci en tist linked to what is hap pen ing around
the world; with con crete der i va tions of law; with the con-
nectedness of law through pa ram e ters of ra tio nal ity and
inter-sub jec tiv ity; with the nec es sary re la tion ship be tween
mor als and pol i tics, both guided by a claim to cor rect ness;
with law be ing eval u ated by cri te ria of co her ence and pro -
por tion al ity; with law ex posed by solid the ory of ar gu men ta -
tion, and so af ter all with law that reaches up to higher de -
grees in which it can be. All these key con cepts re con sti tute
main re search stud ies in phi los o phy of law also in te grated
by neoconstitutionalism which give them a use ful des ti na -
tion8 seen, first and fore most, in the ap pli ca tion of the ju di -
cial phase9. Bear ing all this in mind, neoconstitutionalism
in the phi los o phy of law dimension is attractive both to
lawyers enchanted with philosophy and to philosophers
with an inclination for law.
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But neoconstitutionalism as a po lit i cal phi los o phy re de -
fines the role of the el e ments of state in a cos mo pol i tan
world; it also re flects the im pact of con sti tu tional de ci sions
on the pop u la tion in a spe cial way, pop u lar par tic i pa tion
that some times surges from a (still ris ing) con sti tu tional
cul ture, al ready elab o rated as con sti tu tional feel ing or pa -
tri o tism. El e ments of State, from the representativity cri ses, 
con ti nen tal blocks and multi cul tur al ism, all is de bated
within and based on con sti tu tional bias in the po lit i cal phil- 
osophical di men sion of neoconstitutionalism10.

Within these mul ti ple re search hy poth e ses, let us for now 
fo cus on one in par tic u lar, which rep re sents one of the first 
and most im por tant de vel op ments in neoconstitutionalism:
the the ory of interpretation.

III. IN NEOCONSTITUTIONALISM ALL INTERPRETATION

       IS CONSTITUTIONAL INTERPRETATION

The first of the el e ments to ap pear was over-in ter pre ta -
tion (which is the same as the in ter pre ta tion of laws based
on the Con sti tu tion, on neoconstitutionalism), which can
be un der stood as the in ter pre ta tion in neoconstitutional-
ism11. It was the pro duc tion of con sti tu tional her me neu tics
that shaped the real struc tures of power into jusfunda-
men tal con sti tu tional mat ter and sus tained the de vel op -
ment of avant-garde con sti tu tional pro duc tion. The evo lu -
tion of con sti tu tional in ter pre ta tion, heavily marked over
the last 60 years, has not halted in time, as it con tin ues to
ex pand as a key el e ment in crit i cal le gal think ing. The prin -
ci ples de ployed a large por tion of this trans for ma tion, be -
fore the last sub sid iary source, now the main source, rul ing 
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from con sti tu tional law would be like not know ing where le gal is sues spring from,
which would be the same as not “know ing what Phi los o phy of Law is to day”. Cf.
Cattoni, Marcelo, Direito política e filosofia, p. 136.

11 As op posed to the the sis of in ter pre ta tion pro moted by le gal pos i tiv ism. Cf.
Prieto Sanchís, Positivismo y constitucionalismo, p. 37.



over the ap pli ca tion of laws. This is why each and ev ery le -
gal norm – not just the laws, but their com ple tion, ju ris pru -
dence – should be con di tioned to over-in ter pre ta tion of
jusfundamental prin ci ples. This is the most im por tant
char ac ter is tic of the pro cess of constitutionalism in law, in
sum, the “the ory of in ter pre ta tion based on the Con sti tu -
tion seems no lon ger to be able to re main the same as the
the ory of in ter pre ta tion based on law: con sti tu tional norms
stim u late an other type of le gal rea son ing12.”

The the ory of con sti tu tional in ter pre ta tion and the con -
trol tech niques of con sti tu tion al ity blend with one an other
in the ex er cise of con sti tu tional ju ris dic tion, es pe cially in
the task of judg ing the con sti tu tion al ity of law and in the
in ter pre ta tive task regarding fundamental rights.

In ter pre ta tion in neoconstitutionalism has an even
broader mean ing. Ev ery leg is la tive13 or ju di cial14 de ci sion is 
pre-reg u lated by con sti tu tional norm. Leg is la tive pro duc -
tion, as ev ery one knows, is open to the con trol of con sti tu -
tion al ity, the mo ment in which con sti tu tional in ter pre ta tion 
most man i fests it self15.

But the phe nom e non that oc curs with in ter pre ta tion in the
ap pli ca tion of ju di cial phases shows that all le gal in ter pre ta -
tion – di rect or in di rect – is con sti tu tional in ter pre ta tion, so that 
there are no empty spaces left behind.

The con nec tion of the con sti tu tional text as a work of in -
ter pre ta tion co mes about (1) di rectly, when ju di cial de ci sion 
is based on a prin ci ple or on any con sti tu tional norm ap -
plied to a case – ex pressly men tion ing con sti tu tional pre -
cept. That is when Con sti tu tion is actualized.
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14 Cf. Barroso, Luis Roberto, Prefácio – O Estado Contemporâneo, os Direitos

Fundamentais e a Redefinição da Supremacia do Interesse Público, p. XII-XIII.
15 It is well to re mem ber the per for mance of the con sti tu tion and jus tice com -

mit tee, of the veto of the na tion’s Pres i dent based on a law which is con trary to the
Con sti tu tion and of all the other in stances that the Con sti tu tion is in voked to ob -
struct or re di rect a bill.



In ter pre ta tion is in di rect in two in stances. Ini tially,
through a neg a tive, ever pres ent judge, which oc curs when
no men tion is made of un con sti tu tion al ity, which means
that the le gal mech a nism that sub stan ti ates the de ci sion
has suc cess fully passed through the hands of a neg a tive
judge; in con fron ta tion with con sti tu tional norms, the le gal
mech a nism, the ba sis for the de ci sion, sur vived – it is not
in com pat i ble with the Con sti tu tion –, judg ment prior to the
very examination of concrete merit.

In the sec ond in stance, con sti tu tional in ter pre ta tion is in di -
rect, ac cord ing to a finalistic judg ment, since all de ci sion
should abide by the con sti tu tion and be guided by the goals 
ex pressed therein. In the ory, all de ci sion should be guided
by com pli ance with con sti tu tional ends. As in the Bra zil ian
case con cern ing the dig nity of the hu man be ing and the re -
duc tion of so cial in equal ity, which ap pear re spec tively as
struc tural prin ci ples and na tional goals and which should
frame the results of legal productions.

From these three ex er cises in her me neu tics – the di rect, the 
neg a tive in di rect and the finalistic in di rect – one reaches the
in es cap able con clu sion that all le gal in ter pre ta tion is first and
fore most con sti tu tional interpretation.

IV. MEA SU RE OF INTER PRE TA TION: INTE GRA TION

       OF INTER PRE TER WITH MET HOD AND WITH CASE TYPE

The marked break through in con sti tu tional in ter pre ta tion 
al lows one to de velop theories and constructivist con sti tu -
tional meth od ol ogy ca pa ble of re spond ing to the needs of so-
cial re la tion ships, which shows the de gree of in teg rity of in-
terpretation found in neoconstitutionalism.

It is while plac ing one’s trust in the in ter pre ta tive ca pac -
ity of con sti tu tional text, with trans form ing power, that the
frame work of the prin ci ples proves it self to be open to com -
ple tion and to gra da tions. The Con sti tu tion, with room for
its con for ma tion, leads to op ti mi za tion of the con sti tu tional
text due to the ca pac ity of the in ter preter to make better
use of rights, without excesses.
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It is in ter est ing to con sider over-in ter pre ta tion with re -
gard to what one un der stands by fun da men tal pre cept. As
ev ery one knows, it is not the same as fun da men tal right,
for it would not make sense to at trib ute two ter mi nol o gies
with univocal mean ing. There are those who main tain that
fun da men tal pre cepts, to be pro tected by the ac tion of non -
com pli ance, are all the Petra clauses, in ad di tion to all the
re main ing fun da men tal rights and sen si tive prin ci ples16.
This is a good start ing point, but one which can not re main
closed, af firms Nagib Slaibi, who leaves the de mar ca tion of
what is a fun da men tal pre cept up to con sti tu tional in ter -
pre ta tion17, be cause such con tent is top i cal and can change 
with time – what is not fun da men tal to day can be so con -
sid ered in the fu ture, in a true con sti tu tional mu ta tion. The 
ex pres sion fun da men tal pre cept con tains min i mum con tent, 
but its de mar ca tion is com pleted by means of (neo)consti-
tutional over-interpretation.

How ever, the so-called fun da men tal con sti tu tional pre cepts
brought the dis cus sion about the im por tance of con sti tu -
tional norms over to Bra zil ian dogma, bring ing about a
guided dis tinc tion, not in terms of in ter nal struc ture, but in
terms of rel e vance (ex ter nal, axiological) of con sti tu tional
norms18.

The fun da men tal pre cept is quite con nected to the fun da -
men tal pro tec tion of the min i mum ex is ten tial that the State 
must guar an tee at what ever cost – much of which could not 
make up con cen trated con trol, as those from mu nic i pal
law, or from laws prior to the con sti tu tion. This is the task
of the in ter pret ers of the Con sti tu tion. The role of the in ter -
preter rose to greater im por tance af ter the work ac com -
plished by le gal ar gu men ta tion, which cer ti fies whether the
op tions made by the in ter preter are in ac cor dance with the
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16 Cf. Peña de Morais, Guilherme, Direito constitucional - Teoria da Constituição,
p. 291.

17 Cf. Slaibi, Nagib, Direito constitucional, p. 338.
18 Cf. Tavares, André, Fronteiras da hermenêutica constitucional, p. 97.



pro duced jus ti fi ca tion. Con sti tu tional her me neu tics, on the
other hand, ver i fies the meth od ol ogy and ap plied pro ce -
dures be ing used. It can be noted that one does not im -
prove with out the other; more than ever, her me neu tics and
le gal ar gu men ta tion should be stud ied in com bi na tion,
since jus ti fi ca tion, rep re sented by the in ter preter and the
in ter pre ta tive pro cess, rep re sented by the con sti tu tional
meth od ol ogy rel e vant to the case, are com ple men tary. To
them is added the prob lem, i.e., the type of case that is to
be judged. The type of case stud ied based on the prob lem
pre sented, pass ing by so lu tions al ready pre sented and
elim i nat ing those that do not per tain, is typ i cal of top i cal
think ing. Such rea son ing, com mon in the United States,
has gained im por tance since the top i cal and, with the fu -
sion of ho ri zons, has joined our le gal sys tem, as cer tain able
by the ris ing in ter est in pre ce dents. The type of case, the
in ter preter and his ar gu men ta tion and the method
absorbed, respectively, with the passage of time, elements
of philosophy of law, such as the topical, legal argumen-
tation and hermeneutical philosophy.

The mo ments of con sti tu tional de lib er a tion are more im -
por tant for many than the mo ments of for mal change from
the con sti tu tional text, as these ex traor di nary mo ments re -
sult in con sti tu tional trans for ma tions that should be
adopted by the Courts.19 More than ever, cases that had
been judged by the Su preme Fed eral Court are now be ing
stud ied us ing quite var ied as sess ments. To day the task of
in ter pret ing law is so linked to the Con sti tu tion and to the
fig ures of its in ter pret ers that one hardly speaks about le gal 
her me neu tics, but about constitutional interpretation.

V. INTERPRETATION AND CONSTITUTIONAL METHODOLOGY

Con sti tu tional her me neu tics is the very field of study ing
the task of in ter pre ta tion. The open ing of the con sti tu tional
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text bur ied, once and for all, the no tion that only the le gal
text that was not clear should be in ter preted20. Each and
ev ery norm car ries with it, di rectly and po ten tially, the el e -
ment of dis po si tion to be in ter preted in light of the Con sti -
tu tion. The task of in ter pret ing – that of get ting a better un -
der stand ing of the text –, is equiv a lent to the task of
ap ply ing the law21. They are not two sep a rate mo ments, as
had been orig i nally thought in studies of classical her me -
neu tics.

The com ple tion pro cess of con sti tu tional text un der
philo soph i cal anal y sis is noth ing but the clo sure of the her -
me neu tic cir cle, and not indetermination as one had been
led to be lieve. The com ple tion of con sti tu tional norm22, be -
fore be ing stud ied as con sti tu tional meth od ol ogy23, should
be seen as the end of the in ter pre ta tive ac tiv ity better ex-
plored in neoconstitutionalism.

The meth od ol ogy be hind the works of con sti tu tional in -
ter pre ta tion, though no lon ger at the cen ter of the con sti -
tu tional de bate, de serves spe cial con sid er ation and ad e -
qua cies. There are no fi nal rules for cor rect use of
con sti tu tional methodology; that would be an ex ag ger ated
meth od olog i cal over-plan, in which too much im por tance
would be given to knowl edge of meth od ol o gies that would
be in an over-plan, aside from the sub stan tial law, the prin -
ci ples and con sti tu tional norms that, in turn, still have to
be cor re lated to the facts, by le gal ar gu men ta tion, by pro ce -
dural norms and other multi-dis ci plin ary knowl edge, case
by case; truly a task for a Her cu lean judge24. These com -
plete stud ies should be re quired of judges and rep re sen ta -

363

NEOCONSTITUTIONALISM AND THEORY OF INTERPRETATION

20 Cf. Konrad Hesse, com ments on the need for con sti tu tional in ter pre ta tion
ev ery time that the Con sti tu tion does not pro vide within it self a concludent an -
swer. Cf. Hesse, Konrad, Escritos de derecho constitucional, p. 35.

21 Cf. Gadamer, Hans, Verdade e Método I, p. 406.
22 Cf. Gomes Canotilho, Direito constitucional, p. 1221.
23 Cf. Hesse, Konrad, A Força normativa da constituição, p. 58.
24 In the sense of Her cu lean judge, used by Ron ald Dworkin in Tak ing Rights

Se ri ously.



tives in Su preme Courts and in lesser Courts, in the so lu -
tion of dif fi cult and tragic cases.

The meth od ol o gies of in ter pre ta tion should be ad justed to 
the the ory of rights, adopted to elim i nate, from then on,
any in co her ence amongst them. In this re gard, they can
very well be dif fer ent meth od ol o gies ap plied to the same
con text, or even to the same case (when ever the de ci sion is
made by a col le giate body). A good ex am ple is the ap pli ca -
tion of the prin ci ple of con sti tu tional unity, which preaches
co her ence and in te grated read ing of con sti tu tional norms,
on the one hand, with the de lib er a tion, which is the cri te -
rion25 (for many, the method26; for oth ers, the prin ci ple27;
for still others, the rule28) to the solution of the con flict be -
tween con sti tu tional norms. In a more tra di tional con sti -
tu tional in ter pre ta tion, co ex is tence between the two
meth od ol o gies29 was not held as pos si ble30, or at least, as
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25 In the sense of un der stand ing as a pos tu late, cf. Humberto Ávila, Teoria dos
Princípios, al ready as a cri te rion of Le git i ma tion, the sis de fended by Ricardo Lobo
Torres, ap proaches the idea of pro ce dural cri te rion, with out a con tent of its own.

26 Cf. Gomes Canotilho, Direito constitucional.
27 Cf. Roberto Barroso, Luis, Interpretação e aplicação da constituição.
28 Cf. Reis, Jane, Interpretação constitucional e direitos fundamentais, p. 362.
29 We con tinue to view the de lib er a tion of in ter ests as a pro ce dural-ar gu men ta -

tive cri te rion, though in prac tice it is very of ten seen as a method of con sti tu tional
work, in ad di tion to be ing con tested, many other times, as a con sti tu tional prin ci -
ple. What mat ters is that it should be used cor rectly, work ing with its phases –,
sub-prin ci ples of de lib er a tion –, its ar gu men ta tive com ple tion, the ver i fi ca tion of
fun da men tal rights that re ally ex ist and not just al leged out of thin air. The study
of pa ram e ters to limit ex ag ger a tion in de lib er a tion and the ac tual pos si bil i ties of
con fron ta tion com ple ment the the ory. The read ing of Alexy seems to struc ture le -
gal norm along three guide lines, since be sides prin ci ples and rules, there ap pear
pro ce dural cri te ria, as for ex am ple the de lib er a tion it self or uni ver sal ity. This valu -
able tri par tite di vi sion of norm is one of Alexy’s most pre cious con tri bu tions, even if 
he did not in clude the pol i cies —norms of pub lic pol i cies— for us ab so lutely es sen -
tial for con sid er ing the norm in four phases: prin ci ples, rules, pub lic pol i cies and
pro ce dures in her ent to them.

30 To wards this end, it is worth while see ing Konrad Hesse’s cri tique with re -
gard to the meet ing be tween con sti tu tional unity and de lib er a tion be tween con -
flict ing con sti tu tional norms (a Força Normativa da Constituição, p. 49). At the time
Hesse wrote about de lib er a tion, held by him to be a con sti tu tional meth od ol ogy, it
had not yet been de vel oped and ap plied as was later the case to the works de vel -
oped by Alexy and his fol low ers. The sta tus ob tained af ter the pub li ca tion of the
Teoría de los derechos fundamentales, re for mu lated the ap pli ca tion of the in sti tute, 



ques tion able. When one seeks to crit i cize the use of con sti -
tu tional meth od ol o gies, unity and de lib er a tion are pointed
out as be ing de ter mi nately an tag o nis tic, which does not
cor re spond to the po ten ti al ity of the two meth od ol o gies.
This can be ex plained by the the ory of con sti tu tional law,
which re veals the con cep tion of lim its of con sti tu tional ef -
fec tive ness at a given mo ment. Ac cord ing to the the ory of
re stric tive and cer tainly positivistic law such meth od ol o gies 
are not ca pa ble of co ex ist ing within the or di na tion. On the
other hand, to day, in a neoconstitutional con cep tion, con -
sti tu tional de lib er a tion and unity co ex ist har mo ni ously, the 
two even work ing to gether in the same con crete case, with -
out any set back what so ever. Con sti tu tional-meth od olog i cal
pur ism is nei ther a part of the Luso-Bra zil ian tra di tion nor
does is nec es sar ily re sult in le gal im prove ment.

Canotilho, for ex am ple, when deal ing with the in ter pre ta -
tion of con sti tu tional norms, goes to the other ex treme by
list ing all the meth od ol o gies found by other au thors, add ing 
di men sions of the top i cal, of le gal ar gu men ta tion, of le gal
so ci ol ogy (spir i tual-sci en tific method), of the struc ture of
lan guage, to gether with the prag matic, and, fur ther more,
add ing a cat a log of prin ci ples of con sti tu tional in ter pre ta -
tion, mix ing them in with con sti tu tional as sump tions – as
the nor ma tive force of the Con sti tu tion, con sti tu tional fair -
ness or the su prem acy of the Con sti tu tion –, at any rate, a
mix ture that re veals that much of the knowl edge about
con sti tu tional in ter pre ta tion can be transformed into work
methodologies, as an adaptation of the interpreter.

Neoconstitutionalism does not de fend cri te ria of meth od -
olog i cal scientificity, not does it shun it. The er u di tion sur -
round ing the var i ous con sti tu tional meth od ol o gies in -
creases the ca pac ity to find the means to trans late the
nor ma tive force of the Con sti tu tion and con sti tu tional will
as re spect fully as pos si ble. To use only clas si cal meth ods –
gram mat i cal, his tor i cal, sys temic and te le o log i cal in ter pre -
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seen with dif fer ent eyes, which, in turn, fully col lab o rated with the in stau ra tion of
the cur rent mo ment in neoconstitutionalism.



ta tion re sults in lim it ing the range of ac tion of the in ter -
pret ers. The choice of method trans lates the pref er ences of
the in ter preter even as to other ar eas of knowl edge, such as 
his tory, so ci ol ogy, phi los o phy and eco nom ics, among oth -
ers, which fit, re spec tively, as a sug ges tion, in the fol low ing
meth od ol o gies: his tor i cal, spir i tual-sci en tific, top i cal and
con se quen tial prag ma tist. The most pre pared in ter preter of
the Con sti tu tion should make use of the more apt meth od -
ol o gies to de fend the con sti tu tional text and make it ef fec -
tive. In multidisciplinary mat ters, as those that come up
be fore the Su preme Fed eral Court, cor rect knowl edge of
var i ous con sti tu tional meth od ol o gies will rep re sent valu able 
sup port when opt ing for the best de ci sion from amongst
those possible. Multiple methodologies are not bad in
themselves, but their distorted and abusive use can result
in interpretative misreading.

A nec es sary no tice: meth od ol o gies should be ar gu men ta -
tively jus ti fied, and, when in a sim i lar case an other con sti -
tu tional meth od ol ogy is adopted, out of re spect for the prin -
ci ple of uni ver sal ity31 and co her ence, the new op tion should 
be ex pressly jus ti fied, as it might lead to a mu ta tion of con -
sti tu tional ju ris pru dence. Fi del ity to the meth od ol ogy re -
peat edly used in sim i lar cases and jus ti fi ca tion of the
greater ar gu men ta tive load in line with the use of new meth-
odologies are much more im por tant, in the ex er cise of the
fo ren sic prac tice, than cre at ing new meth od ol o gies of in ter -
pre ta tion.

One of the rea sons why con sti tu tional meth od ol ogy has
lost the he ge mony of le gal dis course has been the per cep -
tion that var i ous meth od ol o gies can lead to the same re sult
– al though this does not of ten oc cur – and, what is more,
the same de ci sion that does not ex pressly men tion the con -
sti tu tional meth od ol ogy used, when an a lyzed by dif fer ent
in ter pret ers, can point to dis tinct meth od olog i cal read ings
of the same text. Thus Gadamer fit tingly rea sons when he
claims that, once writ ten, the text no lon ger be longs to the
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au thor, since it now “speaks” to the in ter preter. This much
one can see in books, ar ti cles, judg ments that, of ten is the
case, gain mo men tum to go be yond – when not di versely
from – the orig i nal de sire of the au thor32.

Over-in ter pre ta tion of the Con sti tu tion –, with this wide
range of ex ist ing meth od ol o gies –, to be ex er cised with lib -
erty and re spon si bil ity, is de fended at a stage of high con -
sti tu tional de vel op ment. In neoconstitutionalism this stage
is reached by mak ing cor rect use of pro ce dural-ar gu men ta -
tive cri te ria, such as reasonability, pro por tion al ity, co her -
ence and uni ver sal ity, not only in merit and in pro ce dural
law, but also in the de bate over con sti tu tional meth od ol ogy, 
above all, when it is dif fer ent from the one or di narily used,
badly ap plied, or of doubt ful con text. Such de bate closes a
con sti tu tional cy cle of the high est or der, as has already
been observed in the Supreme Court of the United States.

VI. NEOCONSTITUTIONAL INTERPRETATION AND THE DISCOVERY

       OF DEFEASIBILITY

An im por tant theme iden ti fied with con sti tu tional in ter -
pre ta tion, in ter pre ta tion ac cord ing to the Con sti tu tion, de -
serves am pli fi ca tion and (three) pos si bil i ties of use in neo-
constitutionalism. Such use will be of great ap pli ca bil ity in
Bra zil ian con sti tu tional law. One can thus see the pos si bil i -
ties of in ter pret ing the law in light of the Constitution.

It is, in du bi ta bly, polysemic ter mi nol ogy and lit tle ex -
plored – in ter pre ta tion ac cord ing to the con sti tu tion – at
least in its other two mean ings. To be gin with, some un der -
stand that it is but a con trol tech nique of con sti tu tion al ity,
while oth ers al lege that it is first and fore most a mat ter of
con sti tu tional in ter pre ta tion. As to the im pro pri ety of iden -
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32 Cf. Gadamer, Hans, Verdade e Método II, p. 507. It is worth while high light ing 
that Gadamer, if not for the his tor i cal mo ment in which he lived, is a great critic of
the im por tance of the method, i.e., of the meth od olog i cal ex ag ger a tion that used to
im preg nate the sci ences, es pe cially her me neu tics. Cf. Verdade e Método I, p. 29 e
Verdade e Método II, p. 389.



ti fy ing the in ter pre ta tion ac cord ing to the Con sti tu tion as a
rule of constitutional interpretation, André Tavares states:

In ter pre ta tion ac cord ing to the Con sti tu tion would be better
un der stood as be ing a work method de vel oped within the ac -
tiv ity of con sti tu tion al ity con trol rather than as be ing one
more purely in ter pre ta tive for mula.33

Luis Roberto Barroso un der stands dif fer ently, for he con -
sid ers in ter pre ta tion, first and fore most, as a con sti tu tional 
in ter pre ta tion tech nique. The au thor al leges that any in ter -
pre ta tion that holds the Con sti tu tion as pa ram e ter is a con -
sti tu tional in ter pre ta tion, and thus, when ex clud ing in ter -
pre ta tions of one mech a nism, the Con sti tu tion remains the
true source of validation.

For neoconstitutionalism, in ter pre ta tion ac cord ing to the
Con sti tu tion has three mean ings and the first is lit eral, i.e.,
in ter pret ing laws in light of the Con sti tu tion. This mean ing
has been for got ten, and mis tak enly so, since the men tion of 
a mech a nism in light of its con sti tu tional di rec tion re mains
in ter pre ta tion ac cord ing to the Con sti tu tion, even though
the only one extractable from the norm. The op po site would 
be to deny the lin guis tic mean ing of the ex pres sion: that ev -
ery law should pass un der the scru tiny of con sti tu tion al ity,
or, as was stated ear lier, un der an in di rect neg a tive judg -
ment. This of ten im per cep ti ble and non-ex pressed ex er cise
is in ter pre ta tion ac cord ing to the Constitution. The doc-
trine, however, only recalls the second meaning.

The sec ond mean ing re lates to in ter pre ta tion as it oc curs
when more than one in ter pre ta tive hy poth e sis is pres ent,
the mo ment in which the com pe tent court de clares which
of them is most ap pro pri ate in view of the con sti tu tional
text. It is one way of sav ing le gal norm and firm ing con sti -
tu tional guide lines. This is usu ally the mean ing given by
Bra zil ian doc trine and ju ris pru dence. Ex am ples can be
con strued in law that have more than one in ter pre ta tive
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pos si bil ity, when the courts point to which in ter pre ta tion is 
un con sti tu tional – and, hence, can no lon ger be en dorsed –
thus sav ing the con tent of the norm. The writ ten norm is
pre served and an in ter pre ta tion is pro hib ited. A good ex am -
ple in Bra zil ian Law oc curred with the pro mul ga tion of the
Stat ute of the El derly. Ar ti cles 75-77 reg u lated the nec es -
sary par tic i pa tion of the Pros e cu tor’s Of fice in all cases in
which a per son over the age of 60 were tak ing part.34 This
would in cur in losses for the Pros e cu tor’s Of fice and would
slow down all the cases in which se nior cit i zens were in -
volved. When pass ing judg ment on this mat ter, the Su -
preme Fed eral Court de cided that what was needed was to
in ter pret the cases ac cord ing to the Con sti tu tion, the pre -
cepts – art. 75-77 of the Stat ute of the El derly –, to give
mean ing to the in ter ven tion on the part of the Pros e cu tor’s
Of fice only in dis putes where se nior cit i zens found them -
selves to be un pro tected or in need of spe cial at ten tion. The 
rules re mained pre served, only the in ter pre ta tion that
deemed the participation of the Prosecutor’s Office nec es -
sary on any occasion with senior citizens could no longer be 
applied.

The third mean ing of in ter pre ta tion ac cord ing to the Con sti -
tu tion is seen only in con crete cases, when, ex cep tion ally,
the ef fects of the rule are with drawn due to a sit u a tion ex -
cep tion ally not fore seen (post factum). The third use of in -
ter pre ta tion ac cord ing to the Con sti tu tion is syn on y mous of 
defeasibility of the rule-norm, which works as dispositional
prop erty aris ing in neoconstitutionalism. Re call ing the les -
sons of Alfonso Figueroa, dispositional prop erty is not man -
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34 Lei num. 10.741/2003: Art. 75. In cases and pro ce dures in which it is not
tak ing part, the Pros e cu tor’s Of fice must act in de fense of the rights and in ter ests
of those whom this law per tains to; hy poth e ses in which it will view the files af ter
tes ti mony of the par ties, be ing able to add doc u ments, re quest dil i gence and pro -
duc tion of ev i dence, us ing per ti nent re sources.
     Art. 76. Sub poena from the Pros e cu tor’s Of fice, in any case, will be served per -
son ally.
     Art. 77. Lack of in ter ven tion on the part of the Pros e cu tor’s Of fice will in cur in
an nul ment of pro ceed ings, which will be de clared of fi cial by the judge or by a so lic i -
ta tion from any in ter ested party.



i fest in full, only when given cer tain post factum cir cum -
stances can it man i fest it self. It is dif fer ent from cat e gor i cal
prop erty, which is im ma nent, au to matic and full and will
al ways man i fest it self. The dispositionality of prin ci ples has 
been con tested, and in so far as that goes, there is no doubt
as to its open ing and gra da tion. What we de fend, how ever,
is al low ing it to go fur ther with dispositionality of rules. It
has al ways been said that they are ei ther worth all or noth -
ing and that they are not de cided by de lib er a tion, and this
still holds true. It so hap pens that rules in ex cep tional sit u -
a tions, that do not ful fill the con sti tu tional aim or fi nal ity,
should be de feated, and as a consequence, should be
removed from the concrete case so as not to form jurispru-
dence.

This is one of the great break throughs sus tained by
neoconstitutionalism, as it sets aside the ex cep tions that
com bat de lib er a tion, es pe cially for those that claim a
(mis)con cep tion that rules are re solved by de lib er a tion. This 
rea son ing – that rules are re solved by de lib er a tion – aris ing
from deconstructive an a lytic phi los o phy, ac tu ally aims at
elim i nat ing the use of de lib er a tion and lim it ing con sti tu -
tional principiology. They are, in fact, ex cep tional ex am ples, 
brought to light to sever with the or der of de lib er a tion, with 
the prin ci ples of neoconstitutional logic. But in truth, these 
ex am ples bear the weight of defeasibility and are stored in
the the ory of neoconstitutionalistic law within the third
mean ing of the in ter pre ta tion ac cord ing to the con sti tu tion. 
Defeasibility or the third mean ing of in ter pre ta tion ac cord -
ing to the con sti tu tion main tains the work ings of the (neo)-
con sti tu tional sys tem with out any hitches. Many claims to
delegitimate de lib er a tion, as those made by Humberto
Avila, in Brazil,35 or the ex am ples brought by Fred er ick
Schauer,36 fall flat. They are, truth be told, hypotheses of
defeasibility of the norm.
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VII. CON CLU SION

The path trod for the con struc tion and ac cep tance of a
the ory of law is no easy mat ter. The herein ex posed re con -
struc tion pres ents neoconstitutionalism as the the ory of
law most akin to the le gal pro pos als ex ist ing in Brazil. In
one stroke it gives crit ics of the gen eral the ory of law an op -
tion, pro vid ing them with a use ful law pro posal, one that
sat is fies the anx i eties of the so ci ety of pre sent ing laws ca -
pa ble of trans form ing, and that unite hith erto scat tered
con struc tion of doc trine and of con sti tu tional ju ris pru -
dence, mak ing up an in te grated pro posal. More over, the
merely cited po ten ti al i ties of neoconstitutionalism un fold
into fas ci nat ing re search pos si bil i ties. It was high time con -
sti tu tional law was seen in light of its connection to philos-
ophy.

We have high lighted in this pa per the re vi tal ized role of
in ter pre ta tion with re gard to neoconstitutionalism, which is 
sig nif i cant, as it at tests to the ca pac ity of in ter pret ers of the 
na tion’s Con sti tu tion, re moves it self from le gal pos i tiv ism –
which seals any in ter pre ta tion out side of the frame work –
and of jusnaturalism – that seeks val ues out side the sys tem 
– oc ca sion ing a pretension to correction.

Ma te ri al iza tion of trans for ma tions in in ter pre ta tion oc -
curs at the mo ment of ap pli ca tion, le git i ma tion and an chor -
ing of its prac ti cal el e ments. Neoconstitutionalism pos tu -
lates an in ter pre ta tion of the Con sti tu tion at ev ery mo ment
since all le gal in ter pre ta tion is con sti tu tional in ter pre ta tion, 
as has been fully dem on strated, be it in di rect or in indirect 
moments (negative and objective).

The the ory of in ter pre ta tion can not be seen with frag -
mented vi sion, be cause the in ter pret ers – of an open and
axiological con sti tu tion – should be on an equal foot ing
with the meth od ol o gies, the case and the pre ce dents be ing
con sid ered. All these in ter pre ta tive el e ments should be in te -
grated by the philosophy of law.

Defeasibility should be dif fused as a key con cept that af -
fects the prac tice and im poses re vi sion of cri tiques di rected

371

NEOCONSTITUTIONALISM AND THEORY OF INTERPRETATION



at the use of a pro-prin ci ples the ory. Defeasibility or the
third form of in ter pre ta tion ac cord ing to the con sti tu tion,
be gins to be de vel oped, and has the im pe tus to reach
constitutional courts.

It re mains to be said that ev ery thing stated herein has
been based on an ex ist ing le gal con tent, contextualized
within the Con sti tu tion, and that ul ti mately it is enough to
dis close and ap ply the Law correctly.
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