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Re su men:

En este tra ba jo se exa mi na el en sa yo de Gui ller mo La ri guet in ti tu la do
“Analy ti cal Le gal Phi lo sophy Re loa ded”, y se ofre cen dos in ter pre ta cio nes 
de su pro yec to de “re no var” la fi lo so fía ana lí ti ca del de re cho. En pri mer
lu gar se sos tie ne que una lec tu ra na tu ra lis ta del pro yec to es in jus ti fi ca -
da, y que la vía más pro me te do ra de in ter pre tar su pro pues ta es en tér -
mi nos una agen da me to do ló gi ca más am bi cio sa, la cual es aná lo ga al cri -
ti cis mo me to do ló gi co ex haus ti vo ima gi na do por Jür gen Ha ber mas en
al gu nos de sus tra ba jos, en los que cen tra su ac ción co mu ni ca ti va. La
“ra zo na bi li dad” de la pro pues ta, como la de no mi no, es una in vi ta ción a
re vi ta li zar y en ri que cer no sólo la fi lo so fía ju rí di ca, sino el dis cur so fi lo -
só fi co en ge ne ral; ade más mues tra que la “re no va ción” de la fi lo so fía del
de re cho no pue de ser en ten di da como un pro yec to que se ori gi ne úni ca -
men te des de el in te rior de la fi lo so fía ju rí di ca.

Pa la bras cla ve:

Fi lo so fía ju rí di ca, ra cio na li dad, ra zo na bi li dad, na tu ra lis mo fi -
lo só fi co, ac ción co mu ni ca ti va.
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Abstract:

This pa per ex am ines Guillermo Lariguet’s pa per ‘An a lyt i cal Le gal Phi los o -
phy Re loaded,’ of fer ing two in ter pre ta tions of the ‘re load ing’ pro ject. The
pa per ar gues that a nat u ral is tic read ing of the pro ject is un mo ti vated and
that a more prom is ing way of in ter pret ing Lariguet’s pro posal is in terms
of a rather am bi tious meth od olog i cal agenda, which is anal o gous to the
broadly en com pass ing meth od olog i cal crit i cism en vi sioned by Jürgen
Habermas in some of his work, which cen ters on com mu ni ca tive ac tion.
This ‘rea son able ness’ pro posal, as I shall call it, is a plea to in vig o rate
and en rich not just le gal phi los o phy, but philo soph i cal dis course in gen -
eral, and shows that the re load ing of le gal phi los o phy can not be un der -

stood as a pro ject that orig i nates only from within le gal phi los o phy.

Key words:

Le gal Phi los o phy, Ra tio nal ity, Rea son able ness, Philo soph i cal
Nat u ral ism, Com mu ni ca tive Ac tion.
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SUMMARY: I. In tro duc tion. II. ‘Re load ing’ as a Meth od olog i cal
Pro ject Con cern ing Ra tio nal ity. III. ‘Re load ing’ as

Cri tique and Rea son able ness. IV. Ref er ences.

I. INTRODUCTION

As Guillermo Lariguet ex plic itly states in his pa per ‘An a lytic 
Le gal Phi los o phy Re loaded,’ he aims at pre sent ing a new
ap proach (or per spec tive) to de bates in le gal phi los o phy,
rather than of fer ing con clu sive rea sons in fa vor of a spe cific 
view or the ory within le gal phi los o phy. In other words, by
the au thor’s own ad mis sion, the pa per does not en gage
with spe cific the ses or views in or der to crit i cize or sup port
them. Rather, the pa per aims at a more am bi tious and less
con strained pro ject: on the one hand ex pand ing the in tel -
lec tual fron tiers of le gal phi los o phy and on the other hand
reframing cur rent de bates that are too arid, ar cane, and ul -
ti mately in ane. This is the pro ject of re load ing le gal phi los o -
phy. Ac cord ing to Lariguet, the pro ject of reframing de bates 
to make them more in sight ful and con se quen tial de pends
on a crit i cism of le gal pos i tiv ism and its agenda of neatly
sep a rat ing le gal is sues from moral ones. The pro ject of ex -
pand ing the in tel lec tual fron tiers of le gal phi los o phy, how -
ever, seems to de pend on an ac tive and thor ough en gage -
ment with cul ture and in tel lec tual his tory.

How ex actly could these reframing and en rich ing pro jects 
re load le gal phi los o phy? Per haps, the au thor says, by
bring ing in con sid er ations that should be cen tral to le gal
the o riz ing, but which have been ne glected be cause of
self-im posed the o ret i cal con straints. If we changed some
as pects of the meth od olog i cal agenda that de ter mines cur -
rent le gal phi los o phy (such as re ject ing any positivistic
meth od ol ogy) one could fos ter more in sight ful ex changes
be tween le gal phi los o phy and other dis ci plines, thereby
iden ti fy ing ar eas of in quiry which are si lenced be cause of
un founded and too re stric tive meth od olog i cal as sump tions.
There are many ar eas of in quiry that could help re load le gal 
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phi los o phy, such as po lit i cal sci ence, mo ral ity, spir i tu al ity,
and lit er a ture.1

While meth od ol ogy in le gal the ory is an ex tremely im por -
tant topic, I be lieve that there is a con stant am bi gu ity
through out Lariguet’s pa per con cern ing the role of phi los o -
phy, with all its sub-dis ci plines, par tic u larly with re spect to
how ex actly the re load ing is sup posed to oc cur. At sev eral
points Lariguet sug gests that le gal phi los o phers need to be
more cu ri ous and ex pand their bound aries of in quiry, con -
demn ing dog matic de lin ea tions such as the de mar ca tion be -
tween mo ral ity and le gal norms. The am bi gu ity I shall fo cus
on con cerns two dif fer ent ways in which phi los o phy (in clud -
ing le gal phi los o phy) can en gage other dis ci plines. The pur -
pose of this pa per is to de fine two senses of the ‘re load ing’
pro ject in terms of the dis tinc tion be tween a nat u ral is tic ap -
proach to ra tio nal ity and a more am bi tious ap proach to rea -
son able ness. I shall ar gue that both in ter pre ta tions in di cate
prob lems of meth od ol ogy and scope in le gal the ory, and that
Lariguet’s main point is best un der stood ac cord ing to what I
shall de scribe as the is sue of the scope of le gal the o riz ing in
terms of rea son able ness, which needs to be de fined in a lot
more de tail by Lariguet for the ‘re load ing’ met a phor to be
the o ret i cally fruit ful, for rea sons I ex plain be low.

II. ‘RELOADING’ AS A METHODOLOGICAL PROJECT 

     CONCERNING RATIONALITY

Philo soph i cal meth od ol ogy has in creas ingly be come an
area of in ter est and it fea tures cen trally in many re cent dis -
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cus sions con cern ing meta-phi los o phy. The top ics in clude,
for in stance, the ad e quacy of in tu itions as ev i dence to ar -
rive at philo soph i cal con clu sions and the use of psy cho log i -
cal ex per i ments as cru cial tools in philo soph i cal in ves ti ga -
tions. Sev eral meth od olog i cal is sues within le gal the ory
be long to this cat e gory of meta-philo soph i cal in quiry, and
in clude the role of find ings in neu ro sci ence for the o ries of
crim i nal in tent and in ten tional ac tion more gen er ally. These 
meta-philo soph i cal ef forts are all clearly con tin u ous with
the nat u ral is tic pro ject that finds its most ex treme ver sion
in the Quinean re place ment the sis, which states, in the
case of epis te mol ogy, that philo soph i cal in qui ries into the
na ture of knowl edge will be come a chap ter of em pir i cal psy -
chol ogy.

One way of in ter pret ing the re load ing pro ject that
Lariguet ad vo cates is by con stru ing it as a meth od olog i cal
pro gram in line with philo soph i cal nat u ral ism (con strued
weakly, with em pir i cally in formed phi los o phy as ar bi ter or
strongly, with sci ence as sole ar bi ter). The pa per fre quently
raises is sues that could eas ily be in ter preted as largely
meth od olog i cal in this sense. For in stance, at sev eral points 
in the pa per the au thor com plains about how le gal phi los o -
phy is very in su lar, partly be cause of the neg a tive im pact
that le gal pos i tiv ism, and its goal of achiev ing a the ory that
de mar cates le gal from moral is sues, has had in le gal the -
ory. Lariguet urges the o rists to en hance and en rich the
con nec tions of le gal the ory with mo ral ity and po lit i cal the -
ory. Ron ald Dworkin, for in stance, is praised for not ac cept -
ing the positivistic de mar ca tion be tween law and mo ral ity,
and for en rich ing his the ory with moral and prac ti cal con -
sid er ations. Be cause of these state ments by Lariguet, moral 
psy chol ogy and psy chol ogy in gen eral must surely be part
of the en hance ment and en rich ment re quired to re load le gal 
phi los o phy. This kind of en rich ment cer tainly hap pened in
moral phi los o phy, which ques tioned ap ri or is tic rea son ing
and fa vored less arm chair ap proaches.
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If this is the way to in ter pret the re load ing pro gram, then 
it is not very well mo ti vated be cause there have been sev -
eral (very de tailed) pro pos als to make such con nec tions
with other dis ci plines for at least more than a de cade, with
a strongly in ter dis ci plin ary ap proach. In le gal the ory, one
can think of the work of John Mikhail,2 for ex am ple, which
fo cuses on John Rawls’ lin guis tic anal ogy. In moral psy -
chol ogy, Ste phen Stich3 de nounced the in ad e quacy of re -
flec tive equi lib rium, Gilbert Har man4 ques tioned the ex is -
tence of char ac ter traits, and John Do ris5 de nied the
ro bust ness of such traits, as well as their sta bil ity and ex -
plan a tory value for a the ory of moral vir tue based on em pir -
i cal re search.

Kantian or rule-based ac counts of nor ma tively guided be -
lief for ma tion can sim i larly be chal lenged by anal o gous
find ings, be cause they dem on strate that hu man ca pac i ties
do not com port with these nor ma tive con straints and can -
not even be used for vir tue epis te mol ogy as sta ble epistemic 
traits. A clas sic ex am ple of this em pir i cal crit i cism with
pro found im pli ca tions for phi los o phy is the re search that
led to the es tab lish ment of be hav ioral eco nom ics. The stan -
dard in ter pre ta tion of the ev i dence pro duced by the work of 
Khaneman and Tversky, for in stance, is that hu man ra tio -
nal ity pro duces false be lief in a vast amount of cir cum -
stances and is in or di nately sus cep ti ble to the pres ence of ir -
rel e vant or triv ial stim uli. Re cently, the vast amount of
findin
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bridge Uni ver sity Press, 2011.
3 Stich, Ste phen, “Re flec tive Equi lib rium, An a lytic Epis te mol ogy and

the Prob lem of Cog ni tive Di ver sity”, Synthese, No. 74, 1988, pp. 391-413.
4 Har man, Gilbert, “The non ex is tence of char ac ter traits”, Pro ceed -
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5 Do ris, John, Lack of Char ac ter: Per son al ity and Moral Be hav ior.

Cam bridge, Cam bridge Uni ver sity Press, 2002.

www.juridicas.unam.mx
Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 

http://biblio.juridicas.unam.mx



find ings sup port ing hu man ir ra tio nal ity has led Kahneman6

to ar gue that there are two sys tems for rea son ing. More ac -
cu rately, he says that these two sys tems (sys tems 1 and 2)
are use ful fic tions that cap ture two ways in which the brain 
en gages with prob lem solv ing (of the kind that is in dis pens -
able for ide al ized eco nomic be hav ior) as well as truth-eval u -
a tion, in a va ri ety of sit u a tions. I shall de scribe this pro -
posal in de tail be cause of its im por tance for philo soph i cal
meth od ol ogy, which makes it an ideal can di date for en rich-
ing and re load ing le gal phi los o phy.

Kahneman de scribes ex per i ments sug gest ing the ex is -
tence of a fast, flex i ble, but un re li able sys tem that in many
cases trumps a slow, con sciously de mand ing and re li able
sys tem. The fast sys tem evolved to re spond quickly to ei ther 
ur gent or typ i cal sit u a tions, and is re spon si ble for much of
our suc cess as a spe cies. The slow sys tem is more cau tious
and ex am ines the na ture of prob lems step by step, in a
more re flec tive and me tic u lous man ner. Kahneman says it
is a mis take to as so ci ate hu man ra tio nal ity with sys tem 2
alone (as is as sumed in pre scrip tive ac counts of hu man ra -
tio nal ity and de ci sion mak ing) be cause sys tem 1 trumps
sys tem 2 very fre quently. These find ings on the re la tion ship 
be tween sys tems 1 and 2 speak against sta ble ca pac i ties
for ideal ra tio nal ity across many con di tions. Sys tem 2 is ex -
tremely en ergy con sum ing and, ac tu ally, lazy. These two
as pects of sys tem 2 are cap tured in a va ri ety of ex per i ments 
in which the quick and er ro ne ous epistemic deliverances of
sys tem 1 pre vail over the more sta ble epistemic pro cess ing
of sys tem 2. More over, even train ing seems to be of no help
be cause it seems that this is just how we are “wired.”
Kahneman says that we can not over come some of the trou -
bling bi ases that nor mally guide our de ci sions and ac tions.
The con flict be tween these sys tems is not, ac cord ing to
Kahneman, a bat tle among equals (be tween good and bad
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rea son ing). Rather, sys tem 2 is al most al ways will ing to give 
up.7

While there is cer tainly im pe tus to pro mote a nat u ral is tic 
ap proach in le gal phi los o phy, it is un clear that such ap -
proach will re sult in the type of her me neu tic en gage ment
with other dis ci plines that Lariguet wants. In fact, the con -
se quences of re load ing le gal the ory with em pir i cal re sults
might be largely skep ti cal and sug gest that le gal the ory
must not as sume highly re flec tive hu man sub jects, or that
find ings in neu ro sci ence may be much more im por tant for
le gal the ory than re flec tions on the con nec tion be tween le -
gal the ory and lit er a ture. In other words, this would be a
largely skep ti cal and, at least in one sense of the word,
positivistic out come, be cause sci ence would be at the helm
of the pro ject of re load ing le gal phi los o phy.

In any case, as men tioned, if this nat u ral is tic pro ject is
the rel e vant sense of ‘re load ing’ in tended by Lariguet, then
his claims can hardly be jus ti fied be cause of the very sub -
stan tial amount of pa pers and the o ries de voted to such pro -
ject in re cent years (Mikhail’s work is only one among many
other no ta ble ex am ples). Le gal phi los o phers and the o rists
have re ally en gaged with sci en tific dis ci plines, par tic u larly
the cog ni tive sci ences. There are, for in stance, sev eral re -
search pro grams ex plor ing the im pli ca tions of find ings in
neu ro sci ence for le gal the ory. Find ings in cog ni tive sci ence
show that le gal the ory as sumes un re al is tic hu man ca pac i -
ties for re spon si bil ity across many sit u a tions, that neuro-
im ag ing may be come an in cred i bly pow er ful source of ev i -
dence in tri als, with dras ti cally re vi sion ist and al ter ing con -
se quences for le gal the ory re spec tively. The the sis that this
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kind of re load ing will re vi tal ize le gal the ory in the way
Lariguet wants is prob lem atic, but I shall not ar gue for this
here. It suf fices to say that there are sev eral sub stan tial re -
search pro grams ad dress ing this sense of ‘re load ing’.

Since this sense of ‘re load ing’ is not a par tic u larly plau si -
ble one be cause it can hardly be mo ti vated or jus ti fied as a
new ap proach that will en rich le gal the ory, at trib ut ing it to
Lariguet would be an un char i ta ble way of in ter pret ing his
pro posal. A more prom is ing way of in ter pret ing his pro posal 
is in terms of a rather am bi tious meth od olog i cal agenda,
sim i lar to the broadly en com pass ing meth od olog i cal crit i -
cism en vi sioned by Jürgen Habermas, which cen ters on
com mu ni ca tive ac tion. This ‘rea son able ness’ pro posal, as I
shall call it, is a plea to in vig o rate and en rich not just le gal
phi los o phy, but phi los o phy in gen eral, and shows that the
re load ing of le gal phi los o phy can not be un der stood as a
pro ject that needs to hap pen within le gal phi los o phy but
must in clude the dis ci pline of phi los o phy as a whole.

III. ‘RELOADING’ AS CRITIQUE AND REASONABLENESS

To fo cus the anal y sis of the re load ing pro posal in terms
of an over-en com pass ing re think ing of phi los o phy I shall fo -
cus on Habermas’ (1968) dis cus sion8 of the role of hu man
in ter ests in the ed i fi ca tion of knowl edge. In stead of of fer ing
a de tailed pre sen ta tion of the ar gu ments that Habermas
pro vides, I would like to draw anal o gies be tween the pro ject 
he de scribes and Lariguet’s pro posal. The rea son for do ing
this is that Lariguet says he wants to of fer a per spec tive on
how le gal phi los o phy should be reconceived and so I shall
fo cus on the per spec tive Habermas of fers with re spect to
how phi los o phy should be reconceived. I aim at clar i fy ing
why le gal the ory can not be re loaded in iso la tion, or inde-
pen dently from other ar eas in phi los o phy.
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An im por tant fea ture of Habermas’ pro posal is that he
chal lenges the no tion of sci en tific pos i tiv ism (and naïve sci -
ent ism in gen eral) as the only ra tio nal ap proach to knowl -
edge. While it is not very clear that Lariguet pro poses this
thor ough re vi sion of phi los o phy and hu man knowl edge,
there are many as pects of Habermas’ pro posal that res o -
nate with a lot of what Lariguet says in his pa per. I shall
quote Habermas at length for the pur poses of thor ough -
ness. For in stance, with re spect to the posi tiv ist at ti tude in
phi los o phy (which is ar gu ably as so ci ated with the type of
nat u ral is tic at ti tude de scribed in the pre vi ous sec tion) Ha-
bermas says:9

Pos i tiv ism cer tainly still ex presses a philo soph i cal po si tion
with re gard to sci ence, for the scientistic self-un der stand ing
of the sci ences that it ar tic u lates does not co in cide with sci -
ence it self. But by mak ing a dogma of the sci ences’ be lief in
them selves, pos i tiv ism as sumes the pro hib i tive func tion of
pro tect ing sci en tific in quiry from epistemological self-re flec -
tion. Pos i tiv ism is philo soph i cal only in so far as it is nec es -
sary for the im mu ni za tion of the sci ences against phi los o -
phy. For meth od ol ogy by it self does not suf fice; it must also
prove it self as epis te mol ogy or, better, as its le git i mate and
re li able ex ec u tor.

The ‘re load ing’ pro ject can be un der stood as a self-re flec -
tive ex er cise in con nect ing the sci ences (and sci en tif i cally
in formed phi los o phy) with the broader hu man in ter ests that 
we have as a global com mu nity. While sci ence pro vides a
ra tio nal frame work to com mu ni cate and in ter act, such that
phi los o phy can greatly ben e fit from such frame work, rea -
son able ness and un der stand ing can not de pend ex clu sively
on such frame work. Com mu ni ca tive ra tio nal ity (or rea son -
able ness, as op posed to in stru men tal and the o ret i cal ra tio -
nal ity) re quires a type of re flec tion and philo soph i cal in -
sight that can not be re placed by the meth od ol o gies of
science. This is a cen tral con sid er ation underlying Habermas’ 
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ob jec tions to pos i tiv ism as well as his plea for a more am bi -
tious philo soph i cal meth od ol ogy. He ex plains:10

The con nec tion of knowl edge and in ter est that we have dis -
cov ered meth od olog i cally can be ex plained and pre served
against mis in ter pre ta tion through re course to the con cept of
an in ter est of rea son, de vel oped by Kant and es pe cially by
Fichte.

The in ter est of rea son be hind a philo soph i cal view is
what in te grates a set of claims into a gen u inely un der stood
per spec tive on re al ity—a per spec tive that one can make
one’s own ap proach to re al ity. For this (Sellarsian) rea son,
Habermas re fers to Fichte’s state ment that a “philo soph i cal
sys tem is not a pile of junk that could be dis carded or re -
tained at our whim.”11 Habermas clar i fies the role of in ter -
ests in the con struc tion of com mu ni ca tive ac tion and
knowl edge as fol lows:12

The con cept of “in ter est” is not meant to im ply a nat u ral is tic
re duc tion of tran scen den tal-log i cal prop er ties to em pir i cal
ones. In deed, it is meant to pre vent just such a re duc tion.
Knowl edge-con sti tu tive in ter ests me di ate the nat u ral his tory 
of the hu man spe cies with the logic of its self-for ma tive pro -
cess. […] But they can not be em ployed to re duce this logic to 
any sort of nat u ral ba sis. I term in ter ests the ba sic ori en ta -
tions rooted in spe cific fun da men tal con di tions of the pos si -
ble re pro duc tion and self-con sti tu tion of the hu man spe cies,
namely work and in ter ac tion.

These re flec tions are cer tainly rel e vant for the re load ing
pro ject en vi sioned by Lariguet. One may even ar gue that
this his tor i cally in formed and highly am bi tious re flec tive
pro ject is ex actly the kind of per spec tive Lariguet wants to
of fer. A proper un der stand ing of the re load ing pro ject in
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terms of rea son able ness leads to the con clu sion that in -
deed, le gal phi los o phy is cen tral to ar tic u late the most ba -
sic in ter ests and claims to knowl edge of hu man so ci et ies,
cur rently and his tor i cally, re quir ing the in ter ac tion be tween 
many ar eas of phi los o phy and spe cific ar eas of le gal the ory
and ju ris pru dence (e.g., con sti tu tional law, his tory of law
and crim i nal law).

Find ings in neu ro sci ence and bi ol ogy will be cru cial to
un der stand our place as a spe cies, but they will not suf fice
to un der stand which nor ma tive ori en ta tion we should take
as mem bers of our com mu ni ties, (not only based on max i -
miz ing prin ci ples for ra tio nal ity, but also based on in ter ests 
that we share as hu mans). In ter ests based on how hu mans 
work and in ter act, pro vided that they are not the re sult of
ma nip u la tion, pro vide the ba sis for com mu ni ca tive ac tion.
Le gal the ory, re loaded by mak ing these in ter ests cen tral,
would play an im por tant role in the philo soph i cal pro gram
sketched by Habermas. If this is the kind of re load ing that
Lariguet has in mind, it is cer tainly an ur gent and im por -
tant one. It is un clear, how ever, how ex actly this pro gram is 
go ing to pro duce such a com pre hen sive worldview and, in
the spe cific case of Lariguet’s pro posal, why would it re -
quire the re load ing of just le gal the ory, rather than a re -
load ing of phi los o phy in gen eral.

Al though this construal of the re load ing pro ject in terms
of rea son able ness is more prom is ing, it is also prob lem atic
be cause of the very sub stan tial the o ret i cal chal lenges that
it con fronts, par tic u larly con cern ing the in te gra tion of al ter -
na tive points of views with the sci en tific view of the world (a 
prob lem high lighted by Wilfrid Sellars’ char ac ter iza tion of
the man i fest and sci en tific im ages). So a lot more de tails
need to be pro vided to fully grasp what the re load ing of
philo soph i cal meth od ol ogy re ally amounts to. A ques tion
that needs to be ad dressed is whether or not le gal the ory
plays a unique role in the re load ing of phi los o phy. In my
opin ion, le gal phi los o phy has no uniquely im por tant role to
play in the re load ing of philo soph i cal meth od ol ogy. Thus, I
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be lieve that the best way to re load le gal phi los o phy is by re -
load ing the meth od ol ogy of phi los o phy in gen eral. If
Lariguet thinks that le gal phi los o phy must play a cen tral
role, then he needs to pro vide more ev i dence and ar gu -
ments to show why this is the case.
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