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Re su men:

Una de las ca rac te rís ti cas más po lé mi cas de las de mo cra cias cons ti tu cio -
na les ac tua les son las li mi ta cio nes que han pues to so bre la re gla de la
ma yo ría. Jean Jac ques Rous seau fue uno de los de fen so res más im por -
tan tes de la so be ra nía po pu lar. Los pa sa jes don de él pa re ce dar su to tal
res pal do a la re gla de la ma yo ría son bien co no ci dos. Sos ten go que para
Rous seau la le gi ti mi dad de la re gla de la ma yo ría en cues tio nes de crea -
ción or di na ria de de re cho des can sa so bre su ca rác ter li mi ta do. A di fe ren -
cia de in ter pre ta cio nes an te rio res (p. ej. Wal dron 1990, Wei rich 1986 y
Grof man y Scott L. 1988), mi in ter pre ta ción ofre ce una ex pli ca ción cohe -
ren te e in te gral de los pre cep tos de Rous seau para di fe ren tes ti pos de
crea ción le gis la ti va, y so bre la re la ción en tre ellos. Plan teo una crí ti ca a
la in ter pre ta ción que Wal dron hace de Rous seau, y ofrez co una in ter pre -
ta ción al ter na ti va para dis cu tir la ma ne ra en que las ideas de Rous seau
pue den im pac tar nues tro en ten di mien to de este im por tan te tema.
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Pa la bras cla ve:

De mo cra cia, re gla de la ma yo ría, so be ra nía, le gi ti mi dad, fi lo -
so fía po lí ti ca, Rous seau, Jean Jac ques.

Abstract:

One of the most po lemic char ac ter is tics of con tem po rary con sti tu tional de -
moc ra cies is the limit they place on ma jor ity rule. Jean Jacques Rous seau
is one of the most im por tant ad vo cates of pop u lar sov er eignty. The pas -
sages where he seems to give full sup port to ma jor ity rule are well known. I 
ar gue that for Rous seau the le git i macy of ma jor ity rule for or di nary law -
mak ing rests on its lim ited char ac ter. Un like pre vi ous in ter pre ta tions (e.g.
Waldron 1990, Weirich 1986, and Grofman and Scott L. 1988) my in ter pre -
ta tion gives a com pre hen sive and co her ent ac count of Rous seau’s pre scrip -
tions for dif fer ent kinds of law-mak ing, and of the re la tion among them. I
pres ent a crit i cism of Waldron’s in flu en tial in ter pre ta tion of Rous seau, and
dis cuss the way Rous seau’s thoughts can fur ther our un der stand ing on

this im por tant is sue.

Key words:

De moc racy, Ma jor ity Rule, Pop u lar Sovereigntiy, Le git i macy, Po -
lit i cal Phi los o phy, Rous seau, Jean Jacques.
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 SUMMARY: I. In tro duc tion. II. How Should We Make De ci sions? 
Rous seau’s Qual i fied Ap proach. III. Waldron Re vis -
its Rous seau. IV. Con clu sion. V. Ref er ences.

I. INTRODUCTION

… [T]he vote of the ma jor ity al ways ob li gates all 
the rest; this is a con se quence of the con tract
it self.
Jean Jacques ROUSSEAU, Of the So cial Con tract
IV, ii, 124.

One of the most con tro ver sial char ac ter is tics of con tem po -
rary con sti tu tional de moc ra cies is the limit they place on
ma jor ity rule. Ma jor ity rule has of ten been char ac ter ized,
al though not un con tro ver tibly, as the mark of dem o cratic
de ci sion-mak ing.1 Then, the fact that in con tem po rary con -
sti tu tional de moc ra cies there are some de ci sions that can -
not be made even in the pres ence of a ma jor ity of the peo -
ple’s rep re sen ta tives sup port ing them has called into
ques tion the “dem o cratic” ped i gree of those re stric tions,
and has raised the ques tion “Is Con sti tu tional De moc racy:
A Par a dox i cal Un ion of Con tra dic tory Prin ci ples?”, as
Habermas nicely phrased it.2

Jean Jacques Rous seau is one of the most im por tant ad -
vo cates of pop u lar sov er eignty. The pas sages where he
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1 It is im por tant to note that the claim that ma jor ity rule (i.e. 50%+1 of 
the votes) is a nec es sary and suf fi cient con di tion for a de ci sion to be dem -
o cratic has had many op po nents through out the his tory of po lit i cal
thought. Ar is totle had al ready noted: “the prin ci ple of the rule of ma jor -

ity-de ci sion is pres ent in all con sti tu tions”. Ar is totle, Pol i tics, trans lated
by H Rackham, Loeb Clas si cal Li brary, Cam bridge, M. A: Har vard Uni ver -
sity Press, 1977, p. 152.

2 See: Habermas Jurgen, “Con sti tu tional De moc racy: A Par a dox i cal

Un ion of Con tra dic tory Prin ci ples?” Po lit i cal The ory, vol. 29, num. 6, De -
cem ber, 2001; Holmes Ste phen, “Constitutionalism”, in Sey mour Mar tin

Lipset (ed.), The En cy clo pe dia of De moc racy, Wash ing ton, Con gres sio nal
Quar terly, 1995.
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seems to give full sup port to ma jor ity rule are well known.
There fore, it is not sur pris ing that he has been an im por -
tant ref er ence for au thors, like Jeremy Waldron, who sup -
port ma jor ity rule as the dem o cratic de ci sion-mak ing pro -
cess against any countermajoritarian pro tec tion of rights.

The ob jec tive of this pa per is to call into ques tion the
purely majoritarian in ter pre ta tion of Rous seau. My the sis is 
that for Rous seau the le git i macy of ma jor ity rule for or di -
nary law mak ing rests on its lim ited char ac ter. I ar gue that
Rous seau pro vides a co her ent set of pre scrip tions for po lit i -
cal de ci sion-mak ing pro ce dures. I pres ent a frame work that 
un folds the el e ments in volved in Rous seau’s se lec tion of a
de ci sion-mak ing mech a nism, and show that he only pre -
scribes ma jor ity rule for or di nary law un der non-ideal cir -
cum stances. Un like pre vi ous in ter pre ta tions (e.g. Waldron
1990, Weirich 1986, and Grofman and Scott L. 1988) my
in ter pre ta tion gives a com pre hen sive and co her ent ac count
of Rous seau’s pre scrip tions for dif fer ent kinds of law- mak -
ing, and of the re la tion among them.

The pa per is di vided into three parts. In the first one I
pres ent and de fend my in ter pre ta tion of Rous seau’s nor ma -
tive claims on po lit i cal de ci sion-mak ing pro cesses. In the
sec ond, I pres ent a crit i cism of Waldron’s in ter pre ta tion of
Rous seau. I con clude with a brief dis cus sion on the way
Rous seau’s ideas pro vide use ful in sights into the con tem po -
rary de bate on de ci sion-mak ing mech a nisms in democra-
cies.

II. HOW SHOULD WE MAKE DECISIONS? ROUSSEAU’S

      QUALIFIED APPROACH

Let us first note that the ques tion “what is the most de -
sir able de ci sion-mak ing pro ce dure for po lit i cal de ci sions?”
can be ap proached in at least two dif fer ent ways. The first
one de ter mines a pri ori some de sir able nor ma tive prin ci ples 
that guide the choice, and a set of fun da men tal char ac ter is -
tics of po lit i cal de ci sions. The ques tion then be comes which 
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is the de ci sion-mak ing pro ce dure that best com plies with
the prin ci ples, given the char ac ter is tics of po lit i cal de ci -
sions. This ap proach con cludes that the an swer to such a
ques tion should be ap plied to any po lit i cal de ci sion in any
given cir cum stance, since it is the one that best com plies
with the guid ing nor ma tive prin ci ples. So for in stance, if
ma jor ity rule is the de ci sion-mak ing pro cess that best em -
bod ies the dem o cratic prin ci ples of equal ity and lib erty, it
should be used in all de ci sion-mak ing pro cesses.

The sec ond ap proach con sid ers that the kind of de ci sion
to be made and its cir cum stances are fun da men tal for de -
ter min ing which de ci sion-mak ing pro ce dure to pre scribe
and thus a mech a nism that is de sir able in a given con text
might be un de sir able in an other. An im por tant con se -
quence of this sec ond ap proach is that the best de ci -
sion-mak ing pro ce dure un der ideal cir cum stances is not
nec es sar ily the best un der less than ideal con di tions.

Rous seau has of ten been por trayed as a uto pian au thor,
not con cerned with the fea si bil ity of his po lit i cal pre scrip -
tions but cen tered in the nor ma tive value of his strong po -
lit i cal and so cial crit i cism and his ide als.3 The in ter pre ta -
tion of Rous seau that I de fend here de liv ers a non-purely
uto pian po lit i cal thinker, but rather an au thor who is con -
cerned both with ideal in sti tu tions and with pre scrib ing in -
sti tu tions un der less than ideal con di tions.4 Here I de fend
that Rous seau ap proached the ques tion of the best po lit i cal 
de ci sion-mak ing pro ce dure from the sec ond per spec tive
men tioned above. First, let me show that he did not con -
sider that there is a de ci sion-mak ing mech a nism that
should be ap plied for all po lit i cal de ci sions un der any cir -
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3 E. g. Skhlar, Ju dith N., Men and Cit i zens: A Study of Rous seau’s So -

cial The ory, New York, Cam bridge Uni ver sity Press, 1985 and Miller, J.,

Rous seau: Dreamer of De moc racy, New Ha ven, CT, Yale Uni ver sity Press,
1984.

4 For a sim i lar in ter pre ta tion on a dif fer ent is sue see: Putterman,

Ethan, Rous seau, Law and the Sov er eignty of the Peo ple, Cam bridge,
Cam bridge Uni ver sity Press, 2010.
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cum stance since con tex tual vari ables are nec es sary for a
cor rect pre scrip tion.

This claim fol lows from the fact that he con sid ers that a
de ci sion-mak ing pro ce dure that is de sir able un der ideal
con di tions or for de cid ing to form a so cial con tract can be
highly per verse un der less than ideal cir cum stances and for 
pur poses of amend ing. His anal y sis of the Pol ish libertum
veto (una nim ity rule in the Pol ish Diet) makes this point
clear. Let me quote at length:

In it self the libertum veto is not a vi cious right, but as soon
as it passes its bounds it be comes the most dan ger ous of
abuses: it was the guar an tee of pub lic lib erty; it is no lon ger
any thing but the in stru ment of op pres sion...Only a pa tri o -
tism en lighten by ex pe ri ence can learn to sac ri fice to greater
goods a bril liant right that has be come per ni cious by its
abuse, and from which this abuse is hence forth in sep a ra -
ble…

If they (all the Poles) love or der and peace, they have no
means for es tab lish ing both among them as long as they al -
low to con tinue to ex ist this right [the libertum veto], what is
good dur ing the for ma tion of the body pol i tic or when it has all
its per fec tion, but that is ab surd and fa tal as long as there are
changes left to make and it is im pos si ble for there not al ways 
be some, above all in a large State sur rounded by pow er ful
and am bi tious neigh bors.5

In the So cial Con tract we find sev eral claims in the same
di rec tion. A par tic u larly clear one is: “Just as the re gime of
the healthy peo ple is not suited to the sick, one must not
try to gov ern a cor rupt peo ple by the same Laws as those
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5 Rous seau, Jean Jacques, “Con sid er ations on the Gov ern ment of Po -

land and on Its Planned Ref or ma tion” in Chris to pher Kelly (ed.) Col lected

Writ ings of Rous seau, vol. II, Leb a non, NH, Uni ver sity Press on New Eng -

land, 2005, pp. 202-203 em pha sis added.
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that suit a healthy good peo ple”.6 In sum, the vari ables that 
Rous seau con sid ers rel e vant to an swer our ques tion pre -
clude the pos si bil ity of hav ing a unique an swer valid for ev -
ery pos si ble case.7

Now, if Rous seau’s nor ma tive ac count on de ci sion-mak -
ing pro ce dures does not pro vide a unique an swer, it is im -
por tant not to fo cus only on a part of his ac count and then
gen er al ize it to all set tings and de ci sions, such a move
would con sti tute a the fal lacy of com po si tion.8 In or der to
avoid this prob lem we need to make ex plicit the frame work
that en ables us to iden tify the vari ables of de ci sion-mak ing
con texts that are of im por tance in de cid ing which de ci -
sion-mak ing pro ce dure is suit able in or der to have a con -
sis tent in ter pre ta tion of Rous seau’s pre scrip tions. In other
words, we need to find the cat e go ries that iden tify the cases 
where gen er al iza tions are grounded. Let me now build such 
a frame work helped by the dis tinc tions we find in Rous -
seau’s texts.

1. A Frame work for De cid ing how to De cide

A. Rea sons to Choo se a De ci sion-Ma king Pro ce du re

Be fore de scrib ing the spe cific vari ables of Rous seau’s
anal y ses let us con sider the dif fer ent types of rea sons that
we find in his texts ground ing the choice of a de ci sion-mak -
ing pro ce dure. There are three kinds of rea sons that can do 
the work:9
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6 Rous seau, Jean Jacques, “Of the So cial Con tract” in Gourevitch,

Vic tor (ed. and trans.) The So cial Con tract and other Later Po lit i cal Writ ings,

Cam bridge, Cam bridge Uni ver sity Press, 1997, IV, iv, p. 135.
7 We will later clar ify what cir cum stan tial el e ments are of im por tance

for Rous seau.
8 In the sec ond part of this pa per I claim that Waldron’s in ter pre ta tion 

has this prob lem.
9 Ar gu ably we can ac com mo date all rea sons in fa vor of a de ci -

sion-mak ing mech a nism in at least one of these cat e go ries.
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i) Moral rea sons (e.g. con sid er ations of equal ity, lib erty
and/or fair ness)10

ii) Prag matic rea sons (e.g. time con straints)
iii) Epistemic rea sons (e.g. con sid er ation of which method 

is more likely to lead to cor rect de ci sions or to en able an ef -
fi cient way to cor rect mis takes).

Thus, a thor ough anal y sis of what de ci sion-mak ing pro -
ce dure is suit able in a given con text would take into con sid -
er ation the moral, prag matic and epistemic as pects of the
de ci sion-mak ing pro ce dure. As we will see these con sid er -
ations will not al ways lead to the same choice and, if this is 
the case, an ar gu ment for why one as pect is con sid ered de -
ter mi nant will need to be pro vided.

Now, note that a de ci sion-mak ing pro cess has three el e -
ments on which an ar gu ment in its fa vor can be fo cused.
We can first dif fer en ti ate be tween ar gu ments that de fend a
de ci sion-mak ing pro ce dure based on how it treats the in -
puts (i.e. the in di vid ual votes, pref er ences or op tions), and
b) the qual ity its out put (i.e. de ci sion). In ad di tion, we can
also con sider c) other de sir able con se quences of the pro cess 
(e.g. it pro motes stron ger sup port for the laws).

Now, moral ar gu ments can be fo cused both on the in put
and on the out put (e.g. “the pro ce dure guar an tees equal ity
by weight ing the votes equally” or “the pro ce dure blocks
cer tain un fair majoritarian de ci sions re spec tively). Episte-
mic ar gu ments fo cus on the out put (e.g. “the pro ce dure
max i mizes the prob a bil ity that the cor rect de ci sion is
taken”), while prag matic ar gu ments fo cus on con se quences
of the pro ce dure other than the qual ity of the de ci sion it self 
(e.g. time is saved).
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10 For an in ter est ing ac count on the moral as pect of Rous seau’s the ory
of de ci sion-mak ing pro ce dures see: Schwartzberg Me lissa, “Vot ing the

Gen eral Will: Rous seau on De ci sion Rules”, Po lit i cal The ory, vol. 36, num.
3, 2008, pp. 403-423.
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Ta ble 1

Type
of ar gu ment

Fo cus of the Ar gu ment

In put Out put Other
con se quences

Moral X X

Epistemic X

Prag matic X

B. De ci sion-Ma king Pro ce du res to Make Laws
            ver sus De ci sion-Ma king Pro ce du res 
            to Se lect Go vern men tal Offi cials

Rous seau dis tin guishes be tween de ci sion-mak ing pro -
cesses to make laws and de ci sion-mak ing pro cesses to
choose the gov ern ment.11 But what grounds this dis tinc -
tion? Why can we not as sume that the de ci sion-mak ing
mech a nism that best suits the mak ing of laws also best
suits the elec tion of the gov ern ment (or vice versa)? The an -
swer to this ques tion is that for choos ing the gov ern ment
con sid er ations about the se lected cit i zens play a fun da men -
tal role, while clearly these con sid er ations do not ap ply for
law mak ing. This of course, does not ex-ante pre clude the
pos si bil ity that we will end up pre scrib ing the same de ci -
sion-mak ing pro cess for these two kinds of de ci sions; the
point is that if this was the case each pre scrip tion would be 
grounded in dif fer ent rea sons. This ar gu ment is sug gested
in Rous seau’s anal y sis of the best de ci sion-mak ing pro ce -
dure (elec tion by ma jor ity rule or lot) to choose “the prince
and mag is trates” in de moc ra cies, ar is toc ra cies, and mixed
gov ern ments:

In ev ery gen u ine De moc racy, mag is tracy is not an ad van tage 
but a bur den some charge, which one can not justly im pose
on one in di vid ual…Elec tions by lot would en tail few in con -
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veni en cies in a gen u ine De moc racy where ev ery thing is as
equal by vir tue of mor als and tal ents as max ims and for -
tunes…In Ar is toc racy the Prince chooses the Prince, the
Gov ern ment per pet u ates it self by it self, and that is where
vot ing is ap pro pri ate…Where elec tion by choice and elec tion
by lot are com bined [i.e. in mixed gov ern ments], choice
should fill the po si tions that re quire spe cific tal ents, such as 
mil i tary of fices; draw ing lot is ap pro pri ate for po si tions
where good sense, jus tice, in teg rity suf fice, such as ju di cial
re spon si bil i ties, be cause in a well –con sti tuted State these
qual i ties are com mon to all Cit i zens.12

Note how Rous seau’s pre scrip tions for the se lec tion of
gov ern men tal of fi cials are grounded on moral con sid er -
ations (fair ness in im pos ing a bur den) and epistemic con -
sid er ations (need of spe cific tal ents) re gard ing the se lected
cit i zens. Given that our fo cus is de ci sion-mak ing pro ce -
dures to make laws, we will not pur sue fur ther anal y sis on
the best de ci sion-mak ing pro cess to fill pub lic of fices; the
im por tant point is to note that for Rous seau these de ci sions 
con sti tute a dif fer ent cat e gory.13

C. Con si de ring the De ci sion-Ma kers

Not sur pris ingly, in Rous seau’s anal y sis moral and
epistemic con sid er ations about de ci sion-mak ers play an im -
por tant role for de ter min ing the most suit able de ci sion-mak -
ing pro ce dure to make laws.14 We will here give ac count of
how Rous seau cap tures these con sid er ations and in the
third part of the pa per we will dis cuss in what way it can il -
lu mi nate the con tem po rary de bate.

458

ANDREA POZAS LOYO

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 449-482

12 Ibi dem, pp. 125-126.
13 Ar gu ably this dis tinc tion is less clear cut in a rep re sen ta tive gov -

ern ment where the se lected of fi cials vote the laws and thus where the
de ci sion-mak ing pro ce dure for rep re sen ta tives is con se quen tial for
law-mak ing.

14 Con sid er ations of this kind are pres ent in many of the most im por -
tant treat ments of this is sue (e.g. Ar is totle, Kelsen, Waldron).
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The first im por tant point to make is that for Rous seau
the epistemological and the moral at trib utes of de ci sion-
mak ers are in trin si cally linked. Rous seau con sid ers that
there is al ways a “cor rect” de ci sion: the one re quired by the
gen eral will.15 So de ci sion-mak ers are epistemologi- cally
ca pa ble if they clearly per ceive the gen eral will. Now the ca -
pac ity of clearly per ceiv ing the gen eral will is linked to the
moral sta tus of the de ci sion-mak ers: in a vir tu ous state the 
cit i zens clearly per ceive the gen eral will and vote ac cord -
ingly, while in a so ci ety that has started the in ev i ta ble
moral de cay, the per cep tion of the gen eral will is ob structed 
by pri vate in ter ests (ei ther in di vid ual or fac tion ary). Thus,
when de cid ing which de ci sion-mak ing mech a nism to pre -
scribe, a fun da men tal con sid er ation will be the de gree of
moral de cay of the State that sig nals the epistemic sta tus of 
the de ci sion-mak ers.16 This point is nicely put in the con-
clusion of one of Rous seau’s ar gu ments.

From these var i ous con sid er ations arise the maxim that
should reg u late the man ner in which votes are counted and
opin ions com pared, tak ing ac count of whether the gen eral will 
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15 See for in stance Rous seau, “Of the So cial Con tract”, cit., II, iii, p. 59.
16 In Rous seau’s po lit i cal writ ings which con cern us here the em pha sis 

is on the col lec tive moral sta tus (i.e. the moral sta tus of the state) which
de ter mines the in di vid ual one; a per verted po lit i cal so ci ety per verts its
cit i zens by in sert ing them in re la tions of de pend ency since the time they

are very young. In con trast, in the Emile Rous seau fo cuses on the in di vid -
ual and the pos si bil ity of in di vid ual non-de pend ency and vir tue through
ed u ca tion. How ever, com mon pre scrip tion is ev i dent: “There is some
moral or der ev ery where that there is feel ing and in tel li gence. The dif fer -

ence is that the good per son or ders him self in re la tion (par rap port) to the
whole, and that the evil per son or ders the whole in re la tion to him self.
The later makes him self the cen ter of all things; the other mea sures his
radius and holds him self at the cir cum fer ence”. Rous seau Jean Jacques,

Émile or on Ed u ca tion, Allan Bloom (trans.), New York, Ba sic Books,
1979, p. 602.
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is more or less easy to know, and the State more or less in de -
cline.17

We can think of Rous seau’s moral eval u a tion of states as
a con tin uum; in one ex treme the ideal state and in the
other the most cor rupt one. We need to un der stand the way 
in which con sid er ations about the moral sta tus of states
can im pact the choice of the most suit able de ci sion-mak ing 
pro ce dure. For that it is im por tant to note that the de gree
of agree ment —un der stood as the per cent age of equal
votes— sig nals the moral sta tus of the state.

…it is ev i dent that the way in which gen eral busi ness is con -
ducted pro vides a fairly re li able in di ca tion of the cur rent
state of the mor als and the health of the body pol i tic. The
more con cord reigns in the as sem blies, that is to say the
closer opin ions come to una nim ity, the more the gen eral will
also pre dom i nates; whereas long de bates, dis sen sions, dis -
tur bances, sig nal the as cen dancy of par tic u lar in ter ests and
the de cline of the State.18

In the ideal state, the small ho mog e nous ag ri cul tural pa -
tri otic re pub lic, the com mon good is eas ily per ceived, de ci -
sions are al ways unan i mous and they ex press the gen eral
will.

A State thus gov erned needs very few Laws, and as it be -
comes nec es sary to pro mul gate new ones, this ne ces sity is
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17 Rous seau, “Of the So cial Con tract”, cit., p. 123, em pha sis added.
Note that there fore, the only way to im prove the epistemic com pe tence of
de ci sion-mak ers is to im prove the moral sta tus of the State with the guid -
ance of a law giver ca pa ble of trans form ing hu man na ture cor rupted by

the emer gence of amour propre. “Do you want the gen eral will to be ac com -
plished? Make all pri vate wills be in con for mity with it. And since vir tue is
merely this con for mity of the pri vate to the gen eral will, in a word, make
vir tue reign”. Rous seau, Jean Jacques, “Dis course on Po lit i cal Econ omy”

in The Ba sic Po lit i cal Writ ings, Don ald A. Cress (trans.), In di a nap o lis,
Hackett Pub lish ing Com pany, 1987, p. 119.

18 Rous seau, “Of the So cial Con tract”, cit., IV, ii, pp. 122-123.
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uni ver sally seen. The first one to pro pose them only states
what all have al ready sensed, and there is no need for in -
trigues or el o quence to se cure pas sage into law of what each
has al ready re solved to do as soon as he is sure that the oth -
ers will do so as well.19

As soon as dis agree ments arise, and a sug gested bill no
lon ger at tracts unan i mous ap proval, we can be sure that
the moral sta tus of the state has changed; pri vate in ter est
(in di vid ual or fac tion ary) has taken pre ce dence over the
gen eral will in the de ci sions of a set of the de ci sion-mak ers.

But when the so cial knot be gins to loosen and the State to
weaken; when par tic u lar in ter ests be gin to make them selves
felt and small so ci et ies to in flu ence the larger so ci ety, the
com mon in ter est di min ishes and meets with op po si tion,
votes are no lon ger unan i mous, the gen eral will is no lon ger
the will of all, con tra dic tions and dis agree ments arise, and
the best opin ion no lon ger car ries the day un chal lenged.20

Fi nally, una nim ity re turns when we have reached the
other ex treme: “at the other end of the cy cle... That is when
the cit i zens, fallen into ser vi tude, no lon ger have free dom or 
will”.21

So the con tin uum of the moral sta tus of a state and its
re la tion with the ex pected de gree of agree ment of votes is
the fol low ing: In the ideal state the ex pected de gree of
agree ment (i.e. the ex pected per cent age of equal votes) is
100%. The de gree of agree ment di min ishes as moral de cline 
pro gresses. So for in stance, in a state where a quar ter of its 
cit i zens have en abled pri vate in ter ests to pre vail over the
gen eral will, the ex pected de gree of agree ment is of at least
75%. Note that in this state we could have de ci sions ap -
proved by more than the 75% (when the pri vate in ter ests of
a frac tion or in di vid ual hap pen to co in cide with what the
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19 Ibi dem, IV, i, p. 121.
20 Ibi dem, IV, i, pp. 121-122.
21 Ibi dem, IV, ii, p. 123.

www.juridicas.unam.mx
Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 

http://biblio.juridicas.unam.mx



gen eral will re quires), but never by less. This pro cess con -
tin ues un til near the mid dle point of the con tin uum we
reach a state where “all the char ac ter is tics of the gen eral
will are still in the ma jor ity…”22 and where the ex pected de -
gree of agree ment will be of at least 50%+1. Once we have
passed this point, the lin ear re la tion be tween the ex pected
de gree of agree ment and the level of cor rup tion will be bro -
ken; the lev els of agree ment will de pend on the num ber of
fac tions, their mem ber ship and the ar bi trary co in ci dence of 
their in ter ests re gard ing the law at hand. The fewer fac tions 
there are and the more pow er ful they are the more cor rupt
the state will be.23 As fac tions be come less nu mer ous and
more pow er ful the ex pected level of agree ment will rise un til 
we reach the lower ex treme where the ex pected agree ment
is again of 100%.

It is im por tant to note that the de gree of agree ment is
caused by the de ci sion-mak ers’ epistemic sta tus (i.e. that
those who agree know the cor rect an swer) only in the first
part of the con tin uum. In the sec ond part, while their
epistemic ca pac ity de cays, agree ment in creases but this
time it is caused by the con ver gence of pri vate in ter ests or
fear. Let us go over the last el e ments of the frame work.

D. Kind of De ci sion

We find in Rous seau’s texts two last dis tinc tions rel e vant
in de ter min ing which de ci sion-mak ing mech a nism should
be cho sen. The fist one es tab lishes the im por tance of the
de ci sion while the sec ond points to its ur gency. Rous seau
cat e go rizes de ci sions ac cord ing to their im por tance, be ing
the most im por tant the orig i nal de ci sion of form ing a so cial
con tract, fol lowed by the fun da men tal laws of a state, then
the mat ters of leg is la tion, and lastly the norms con cerned
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22 Ibi dem, IV, ii, p. 124.
23 Ibi dem, II, iii, p. 60.
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with ad min is tra tion.24 These dis tinc tions and the fact that
they play an im por tant role in es tab lish ing which de ci -
sion-mak ing mech a nism ought to be cho sen is clear in the
fol low ing quote:

Be tween the veto which is the great est in di vid ual force that
the mem bers of the sov er eign power can have and which
ought not to take place ex cept for gen u inely fun da men tal
laws, and plu ral ity, which is the small est and which re lates
to mat ters of sim ple ad min is tra tion, there are dif fer ent prop o -
si tions upon which one can de ter mine the pre pon der ance of
opin ions in pro por tion to the im por tance of the mat ter…

For ex am ple when it is a ques tion of leg is la tion, one can
re quire at least three-quar ters of the suf frages, two-thirds in
mat ters of State, plu ral ity only to elec tions and other rou tine 
and mo men tary busi ness.25

Fi nally, play ing an im por tant role in Rous seau’s pre scrip -
tions we find the ur gency of the ques tion. This prac ti cal
con sid er ation is vi tal since the costs of de lay ing an ur gent
ques tion by re quir ing a strong supermajority are very high,
as Pol ish his tory has shown. We fi nally have all the el e -
ments in place to pro vide a com plete and con sis tent ac -
count of Rous seau’s pre scrip tions for de ci sion-mak ing pro -
cesses.

2. What De ci sion-Mak ing Should Be Used?

A. The De ci sion-Ma king for the Ideal Sta te

As we have seen, in the ideal state laws con form to the
gen eral will and are ap proved in an ex pe di ent way with a
unan i mous vote in de pend ent of the de ci sion-mak ing mech -
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24 Note that mat ters of ad min is tra tion are not law-mak ing for Roseau

see: Ibi dem, II, vi, p. 67 and “Con sid er ations on the Gov ern ment of Po land

and on Its Planned Ref or ma tion”, cit., p. 203.
25 Ibi dem, p. 204 em pha sis added.
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a nism that is in place. There fore, in choos ing a de ci sion-
mak ing mech a nism for this state epistemological and prag -
matic con sid er ations are not rel e vant. Just as the prob lem
of dis trib u tive jus tice does not arise in a world with out
scar city,26 epistemological and prag matic prob lems with the 
de ci sion-mak ing pro cess do not arise in a state where the
de ci sions are al ways cor rect and ex pe di ent. Hence, only
moral con sid er ations are rel e vant to de ter min ing the de ci -
sion-mak ing mech a nism that ought to be es tab lished in the 
ideal state.27 More over, since in the ideal state laws al ways
con form to the gen eral will they are al ways moral, so moral
con sid er ations fo cused on the out-put of de ci sions are also
ir rel e vant to the choice.

Thus, our ques tion in this case is nar rowed to: “which is
the de ci sion-mak ing pro ce dure that better com plies with
Rous seau’s core moral prin ci ples (free dom and equal ity) in
the way it treats the in di vid ual’s in put?”.28 The an swer is
clear: una nim ity is the only de ci sion-mak ing mech a nism
that guar an tees in di vid ual free dom by mak ing each vote
nec es sary for pass ing a law (i.e. by guar an tee ing vol un tary
sub jec tion to law) while main tain ing equal ity by giv ing each 
vote an equal ex-ante weight. Note that una nim ity does not
guar an tee ex-post equal weight since in case of dis agree -
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26 Hume Da vid, En qui ries Con cern ing Hu man Un der stand ing and Con -

cern ing the Prin ci ples of Mor als, Ox ford, Clar en don Press, 1975, pp.

183-184 and Rawls John, A The ory of Jus tice, Cam bridge, Har vard Uni -
ver sity Press, 1999, p. 110.

27 Cfr. Weirich, Paul, “Rous seau on Pro por tional Ma jor ity Rule”, Phi los -

o phy and Phenomenological Re search, vol. XLVII, num. I, Sep tem ber,
1986. Weirich ar gues that pro por tional ma jor ity is Rous seau’s pre scrip -
tion for ev ery state in clud ing the ideal one.

28  “If one in quires into pre cisely what the great est good of all con sists
of, which ought to be the end of ev ery sys tem of leg is la tion, one will find

that it co mes down to these prin ci pal ob jects, free dom and equal ity. Free -
dom, be cause any in di vid ual de pend ence is that much force taken away
from the State; equal ity, be cause free dom can not sub sist with out it,

Rous seau, “Of the So cial Con tract”, cit., II, xi, p. 78.
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ment a vote weighs more than all the rest, but clearly in the 
ideal state this will not be a prob lem.

In sum, this in ter pre ta tion al lows us to give ac count of
the fact that Rous seau pre scribes una nim ity for the body
pol i tic “when it has all its per fec tion”,29 and to see that una -
nim ity in the ideal state is the only de ci sion-mak ing mech a -
nism that com pletely re al izes Rous seau’s core moral prin ci -
ples and sat is fies all his epistemic and prag matic preoccu-
pations.

B. De ci sion-Ma king Me cha nism for non-Ideal Sta tes

Once we leave the ideal world and dis agree ment arises,
our ques tion be comes more dif fi cult. The first im por tant
prob lem is that we have no clear cri te rion for iden ti fy ing the 
ex act point in the con tin uum of moral de cay where our
state is. The level of dis agree ment is not re li able out side
per sis tent una nim ity (which as we have said sig nals the
two ex tremes of the con tin uum). This is so be cause —as we 
dis cussed— agree ment can be due ei ther to the gen eral will 
or to con ver gence of pri vate in ter ests. In ad di tion, the level
of moral de cay of a state is not fixed. Note that with out this
un cer tainty re gard ing the moral/epistemic sta tus of the de -
ci sion-mak ers the ques tion would be much eas ier; the best
de ci sion-mak ing mech a nism would be the one that cor re -
sponds to the pro por tion of cit i zens that still main tains all
the char ac ter is tics of the gen eral will. This point is clear in
Rous seau, his fa mous epistemic ar gu ment for ma jor ity
rule, which most of the times is quoted with out one of its
fun da men tal as sump tions.30
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29 Rous seau, “Con sid er ations on the Gov ern ment of Po land and on Its

Planned Ref or ma tion”, cit., p. 203; see also Rous seau, “Of the So cial Con -

tract”, cit., IV, i, p. 121.
30 This as sump tion is close to the Condorcetian as sump tion that the

prob a bil ity of any given cit i zen mak ing the cor rect de ci sion is p=.51. The
prob lem with these two ar gu ments is of course that most of the time we
have no way to guar an tee that such as sump tion is sat is fied. As we have
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When a law is pro posed in the Peo ple’s as sem bly, what they
are be ing asked is not whether they ac cept it or re ject it, but
whether it con forms to the gen eral will…There fore when the
opin ion con trary to my own pre vails, it proves noth ing more
than that I made a mis take and that what I took to be the
gen eral will was not….

This pre sup poses, it is true, that all the char ac ter is tics of the 
gen eral will are still in the ma jor ity…31

If we could know that all the char ac ter is tics of the gen -
eral will are still in the X per cent age of the pop u la tion, we
would only need to es tab lish X as the thresh old to pass any 
law, the pro ce dure would be ex pe di ent since the thresh old
would al ways be met and we would be sure that the out -
come is epistemically and mor ally cor rect. The only prob lem 
would be that in case the re quired thresh old is not the ma -
jor ity we would have a de ci sion-mak ing pro cess that does
not com ply with the prin ci ple of equal ity by giv ing dif fer ent
ex post weights to the votes. But in the real world we have
to pro vide gen eral cri te ria for de ci sion-mak ing pro cesses in
face of un cer tainty re gard ing the moral and epistemic sta -
tus of the de ci sion-mak ers, know ing that un like the ideal
case our moral, epistemic, and prag matic pre oc cu pa tions
will not be com pletely sat is fied.

To find those gen eral cri te ria let us then re cur to the dis -
tinc tion be tween dif fer ent kinds of de ci sions. We know that
Rous seau con sid ers that the de ci sion to form a so cial con -
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seen, the prob lem with Waldron’s ar gu ment is that he con sid ers that we
can rea son ably as sume that this as sump tion is sat is fied most of the time.
Nei ther Rous seau nor Condorcet seemed to have thought so. “In most of
the states in ter nal prob lems are caused by the brut ish ness and stu pid ity
of the pop u lace, which is first an gered by some vex a tions it can not sup -
port, then se cretly brought tighter and roused by cleaver mis chief-mak -
ers, as sum ing what ever au thor ity they want to pro mote”, Rous seau, Jean

Jacques, Let ters from the Moun tain, “Ninth Let ter”. See: Condorcet, Jean
Antoine, “Es say on the Ap pli ca tion of Math e mat ics to the The ory of De ci -

sion-Mak ing”, in Se lected Writ ings(?), In di a nap o lis, Hacket, 1999.
31 Rous seau, “Of the So cial Con tract”, cit., IV, iv, p. 124, em pha sis

added.
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tract needs to be unan i mous. The rea son for this pre scrip -
tion is that —as we dis cussed in the ideal case— una nim ity 
is the only de ci sion-mak ing mech a nism that guar an tees
free dom by mak ing sub jec tion to the law vol un tary thus
cre at ing ob li ga tion to a le git i mate sov er eign. For this rea son 
too, Rous seau pre scribes una nim ity for the fun da men tal
laws of the so cial con tract. “By the nat u ral right of so ci et -
ies, una nim ity has been re quired for the for ma tion of the
body pol i tic and for the fun da men tal laws that per tain to its 
ex is tence”.32

Rous seau ar gues that if the ap proval of fun da men tal
laws re quires una nim ity, their change can not re quire less.
The rea son be hind this is clear: re quir ing less than una -
nim ity would en able fun da men tal laws (i.e. the ba sic con di -
tions of the so cial con tract) to be trans formed against the
will of a set of its cit i zens sac ri fic ing their free dom and sub -
sti tut ing right by force. Now given the very strong re quire -
ment for trans form ing these laws and the dan gers that over 
gen er al iz ing such ri gid ity can bring, Rous seau stresses the
need for clearly lim it ing the laws that will be con sid ered
fun da men tal.

It is ne ces sary to weigh and me dia te well upon the ca pi tal
points that will be es ta blis hed as fun da men tal laws, and only
on the se points that the form for ce of the li be rum veto will be
brought to bear. This is the way the cons ti tu tion will be made
as so lid and the se laws as irre vo ca ble as they can be: for it is
against the na tu re of the body po li tic to im po se on it self laws
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32 Rous seau, “Con sid er ations on the Gov ern ment of Po land and on Its

Planned Ref or ma tion”, cit., p. 203. To have an idea of what kind of law
Rous seau is re fer ring to here it is use ful to note that he iden ti fies among
the “fun da men tal laws that per tain to the ex is tence” of Po land the law
that es tab lished that Po land was made up of three or ders, the one that re -
quired una nim ity for the elec tion of the king and ex cluded he red i tary, the
one that af firmed the unity of Po land and fi nally the one that guar an teed
the equal ity of the mem bers of the com mu nity hav ing po lit i cal pre rog a -

tives, Idem. It is note wor thy that this last one can be con sid ered a right,
and if so, Rous seau is here ex plic itly putt ing a right out of reach of the
ma jor ity.
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that it can not re vo ke; but it is neit her against na tu re nor against 
rea son for it not to be ca pa ble of re vo king the se laws ex cept
with the same so lem nity it put into es ta blis hing them.33

Now, this line of ar gu ment en ables Rous seau to an swer
not only the de ci sion-mak ing pro cess that ought to guide
the foun da tional de ci sions and their change but pro vides
the ground ing to de fend ma jor ity rule for or di nary laws in
non-ideal states.

The most prob lem atic fea ture of ma jor ity rule for law-mak -
ing in case of dis agree ment is that the mi nor ity be comes
sub ject to a law it dis agrees with. Now, a state where the ex -
pected per cent age of votes in agree ment is lower than 100%
(i.e. ev ery non-ideal state ex cept the most cor rupt) puts its
sur vival at risk by re quir ing una nim ity for ev ery po lit i cal de -
ci sion as Rous seau’s anal y sis of the libertum veto clearly
shows. Fur ther more, us ing the cri te rion of ur gency Rous -
seau ar gues that “the more rap idly the busi ness at hand has 
to be re solved, the nar rower should be the pre scribed dif fer -
ence in weight ing opin ion, in de lib er a tions which have to be
con cluded straight away a ma jor ity of one would suf fice”.34

How ever, given the im por tance of free dom in Rous seau’s po -
lit i cal thought, the above prag matic con sid er ations hardly
suf fice for pre scrib ing ma jor ity rule, and thus per mit ting
laws to be passed if face of a mi nor ity’s dis agree ment.

What jus ti fies then Rous seau’s pre scrip tion of ma jor ity
rule for or di nary law mak ing if we can not be sure of its vir -
tue and epistemic wis dom? Why do —quot ing Rous seau—
“the votes of the great est num ber al ways bind the rest” in
such a world? Rous seau’s an swer is clear: “this is a con se -
quence of the so cial con tract”.35

The key to Rous seau ar gu ment is the fact that de cid ing
which de ci sion-mak ing pro ce dure ought to be used for or di -
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33 Ibi dem, pp. 203-204.
34 Rous seau, “Of the So cial Con tract”, cit., IV, ii, 125.
35 Ibi dem, IV, ii, p. 124; Waldron, Jeremy, “Rights of Ma jor i ties and Mi -

nor i ties: Rous seau Re vis ited”, No mos, XXXII, John W. Chap man and Alan 
Wertheimer (eds.), 1990, p. 63.
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nary law mak ing is it self a po lit i cal de ci sion, more pre cisely 
a fun da men tal po lit i cal de ci sion. Which de ci sion-mak ing
pro ce dure will be used for or di nary law mak ing is a de ci sion 
that de fines the na ture of the so cial con tract and-as all
other fun da men tal de ci sions- it ought to be unan i mously
ap proved and should re quire una nim ity to be changed.
Now, any in di vid ual at the foun da tional mo ment wants the
state she will be part of to be vi a ble. It is here that the pre -
vi ously men tioned prag matic rea sons in fa vor of ma jor ity
rule play an im por tant role. Fur ther more, the de ci sion-
mak ing pro ce dure that will guide the or di nary law mak ing is 
not de cided in iso la tion, but in con junc tion with the other
fun da men tal de ci sions and the de ci sion-mak ing pro ce dure
to change them.

Thus es tab lish ing ma jor ity rule as the pro ce dure for or di -
nary law-mak ing and una nim ity for trans form ing the terms 
of the so cial con tract are not two in de pend ent de ci sions but 
part of a sin gle one: the de ci sion that forms and de fines the 
po lit i cal so ci ety. Ma jor ity rule is le git i mized be cause it is
the re sult of a so cial con tract freely agreed on, which can
only be a so cial con tact that while fea si ble has in sti tu tions
that pro tect free dom. The mi nor ity is obliged to sub mit to
the choice of the ma jor ity only be cause such ma jor ity is
lim ited: be cause it re quired the mi nor ity to es tab lish ma jor -
ity rule for or di nary law-mak ing and all other fun da men tal
laws, and be cause it still re quires it if they want to change
them. In Rous seau’s own words:

Indeed if the re were no prior con ven tion, then un less the
elec tion were una ni mous, why would the mi no rity be obli ged 
to sub mit to the choi ce of the ma jo rity, and why would a
hun dred who want a mas ter have the right to vote on behalf
of ten who do not want one? The law of ma jo rity rule is it self
so met hing es ta blis hed by con ven tion, and pre sup po ses una ni -
mity at least once.36
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36 Rous seau, “Of the So cial Con tract”, cit., I, vi, 49.
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Fi nally, let us note that be tween or di nary and fun da men -
tal laws there are laws that while not de ter mi nant for the
na ture of the po lit i cal so ci ety are of greater im por tance
than or di nary laws. These laws, Rous seau tells us, should
be voted by a supermajority

“…the more im por tant and se ri ous the de lib er a tions are,
the more nearly unan i mous should be the opin ion that pre -
vails…”.37 To jus tify this pre scrip tion we can ap ply the same 
kind of rea son ing as above. On the one hand, at the found -
ing mo ment prag matic rea sons may ad vise against ask ing
una nim ity to pass these laws given the risk of a dead lock.
“...[T]he things that merely make up the body of leg is la tion,
as for the ones ar ranged un der the ti tle of mat ters of State,
by the vi cis si tude of things they are sub ject to un avoid able
vari a tions that do not al low them to re quire una nim ity in
them”.38 On the other hand, from a moral per spec tive given
the im por tance of these laws their le git i macy re quires more
than a mere ma jor ity. In this way we close our in ter pre ta -
tion of Rous seau’s pre scrip tions for de ci sion-mak ing proce-
dures.

In sum, this in ter pre ta tion of Rous seau en ables a com -
pre hen sive and co her ent ac count of Rous seau’s pre scrip -
tions for dif fer ent kinds of law-mak ing, for dif fer ent type of
de ci sions un der dif fer ent cir cum stances. Let me know pres -
ent and ar gue against an in flu en tial al ter na tive in ter pre ta -
tion: that of Jeremy Waldron.

III. WALDRON REVISITS ROUSSEAU

Jean Jacques Rous seau is one of the most im por tant ad -
vo cates of pop u lar sov er eignty. There fore, it is not sur pris -
ing that it has of ten been ar gued that Rous seau con sid ered
ma jor ity rule as the best de ci sion-mak ing pro ce dure for pol -
i tics. Jeremy Waldron is one of the most in flu en tial voices
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37 Ibi dem, IV, iii, p. 125.
38 Rous seau, “Con sid er ations on the Gov ern ment of Po land and on Its

Planned Ref or ma tion”, cit., p. 204.
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among the many au thors who have de fended the majori-
tarian in ter pre ta tion of Rous seau. Waldron’s sup port of ma -
jor ity rule as the mark of dem o cratic de ci sion-mak ing has
leaded him to se verely crit i cize the le git i macy of any re stric -
tion on it. To make his case, he has re sorted to Rous seau.
The aim of this sec tion is to pres ent a cri tique to Waldron’s
in ter pre ta tion as an im por tant al ter na tive to the interpre-
tation I de fend.

Waldron in tro duces an ideal-typ i cal con trast be tween two 
dif fer ent mod els of dem o cratic de ci sion-mak ing: the
Benthamite and the Rousseaunian. In the for mer, in di vid -
ual votes rep re sent in di vid ual sat is fac tions, and ma jor ity
vote-count ing ap prox i mates a so cial wel fare func tion with
in di vid ual sat is fac tions as its ar gu ments (Waldron 1990:
49). In the Rousseaunian model, in con trast, in di vid ual
votes ex press an opin ion about what the gen eral will re -
quires, i.e. what con duces to the com mon good of all so ci -
ety.39

Given that de moc ra cies make so cial de ci sions func tions of
in di vid ual de ci sions, a the ory of de moc racy is Benthamite to
the ex tent that it takes in di vid ual de ci sions to rep re sent per -
sonal sat is fac tions or in ter ests and Rousseaunian to the ex -
tent that it takes in di vid ual de ci sions to rep re sent opin ions
or be liefs about the gen eral good.40

Waldron’s Rousseaunian ar gu ment then pro ceeds to link
ma jor ity rule and the gen eral will un der the pro vi sion that
in di vid ual votes do ex press an opin ion about what the gen -
eral will re quires. He re fers us to Rous seau in this re gard.

When a law is pro posed in the Peo ple’s as sem bly, what they
are be ing asked is not whether they ac cept it or re ject it, but
whether it con forms to the gen eral will…There fore when the
opin ion con trary to my own pre vails, it proves noth ing more
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39 Waldron, op. cit., p. 50.
40 Ibi dem, p. 51.
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than that I made a mis take and that what I took to be the
gen eral will was not.41

Waldron sums up his in ter pre ta tion in the fol low ing way:
“Rous seau’s set tled po si tion ap pears to have been this: if
there is dis agree ment, and if in spite of that dis agree ment
you can be sure that the cit i zens are nev er the less ad dress -
ing the is sue of the gen eral good, then, ‘the votes of the
great est num ber al ways bind the rest’”.42 But what are the
rea sons that ground this con clu sion? Rous seau’s an swer
—Waldron tells us— is: “this is a con se quence of the so cial
con tract”.43 But Waldron con sid ers this an ob scure re mark:
“I can see noth ing in Rous seau’s ear lier anal y sis of the so -
cial con tract to which it would be a ref er ence”.44 Thus,
Waldron re sorts to the Condorcetian in ter pre ta tion of the
Gen eral Will.45

The Condorcetian in ter pre ta tion of the Gen eral Will ar -
gues that Condorcet’s Jury The o rem (1785) shares the ba -
sic el e ments of Rous seau’s Gen eral Will and that the for mer 
can be used to make sense of the lat ter.46 The as sump tions
of the ar gu ment are the fol low ing: i) There is a com mon
good and a set of al ter na tives that more or less share its
vir tues. Thus the al ter na tives can be eval u ated with re spect 

472

ANDREA POZAS LOYO

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 8, ene ro-di ciem bre de 2014, pp. 449-482

41 Rous seau, “Of the So cial Con tract”, cit., IV, ii, p. 124.
42 Waldron, op. cit., p. 63.
43 Rous seau, “Of the So cial Con tract”, cit., IV, ii, p. 124.
44 Waldron, op. cit., p. 63.
45 See: Barry, Brian, Po lit i cal Ar gu ment, Lon don, Routledge, 1965 and

Grofman and Scott, op. cit. The fol low ing ac count of the Condorcetian in -
ter pre ta tion of the Gen eral Will closely fol lows the very clear ac count of

Grofman and Scott, idem.
46 The ba sic el e ments that the Jury The o rem and the Gen eral Will

share are: 1) There is a com mon good, 2) cit i zens are not al ways ac cu rate
in their judg ments about what is in the com mon good and 3) when cit i -
zens strive to iden tify the com mon good and vote in ac cor dance with their
per cep tions of it, the vote of the as sem bly of the peo ple can be taken to be
the most re li able means for as cer tain ing the com mon good (i.e. it can be
taken as very likely to ex press the Gen eral Will).
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to their con so nance with the pub lic in ter est (the gen eral
will) and this eval u a tion en ables rank-or der ing al ter na tives.

(ii) With re spect to choice be tween any pair of al ter na tives 
each cit i zen i has a prob a bil ity pi>.5 of choos ing that al ter -
na tive which is more in the pub lic in ter est (closer to the
gen eral will). And (iii) a group of size N chooses be tween any 
two al ter na tives by means of a ma jor ity vote in which each
voter is polled about his or her in de pend ently reached
choice, with out any de lib er a tion.47 Then, the Jury The o rem
math e mat i cally shows that the prob a bil ity of the group be -
ing cor rect ap proaches 1 as the group gets larger and the pi

gets higher.48

Once the link be tween ma jor ity rule and the gen eral will
has been es tab lished, Waldron’s Rousseaunian ar gu ment
faces the crit i cism of un feasi bili ty. That is, Waldron needs
to make the case that the Rousseaunian model cap tures to
a good ex tent the way in di vid u als vote. He does so re turn -
ing to his ini tial ideal typ i cal di chot omy and by ar gu ing that 
the Benthamite as sump tion that votes ex press in di vid ual
in ter ests is not the most fea si ble ac count of votes. He does
so by at tack ing the Benthamite model and by show ing why
it is not a more fea si ble ac count of the way in di vid u als
vote.49

Among Waldron’s crit i cisms against the Benthamite
model there are two that in ter est us here. The first notes
that “if peo ple are ego is tic, why ex pect con sti tu tion writ ers
to opt for a sys tem of rep re sen ta tive de moc racy? ...why
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47 Waldron in tro duces de lib er a tion as an el e ment that may en hance
the prob a bil ity that in di vid ual votes ex press the gen eral will and notes
that this does not nec es sar ily vi o late the con di tion of in de pend ence so
long as the prob a bil ity of each in di vid ual’s reach ing a cor rect de ci sion can 
be de ter mined in de pend ently af ter the de lib er a tion pro cess and be fore
the votes are taken (Waldron 1990 64).

48 E. g. with a p=.51 a 399-mem ber as sem bly has a com pe tence of .66
While if p=.55 the same as sem bly has a com pe tence of .98. And with a
p=.7 a group of only 11 will have a group com pe tence level of above .9

49 Note that this ar gu ment is based on the as sump tion that the di chot -
omy is ex haus tive.
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should one ex pect peo ple to sus tain it or to do what is nec -
es sary to pre vent its cor rup tion?”.50

This point is later de vel oped in more de tail with par tic u -
lar em pha sis on the fea si bil ity of a Bill of Rights pro tected
by countermajoirtarian mech a nisms in a Benthamite world. 
Waldron notes that since “the de ci sion to in sti tute con -
straints of right is it self a po lit i cal de ci sion, we see the pos -
si bil ity and in deed maybe the ne ces sity for the ma jor ity, at
least on some oc ca sions, to will ingly em brace re straints on
its col lec tive power”.51 In sum, the sup port of the ma jor ity,
on at least some oc ca sions, is a pre con di tion for both the
en act ment and the en force ment of con straints of right. And 
given that in a Benthamite so ci ety this would not be pos si -
ble52, then the Benthamite model can not be ac cu rate on all
oc ca sions.

The sec ond crit i cism that Waldron pres ents against the
Benthamite model crit i cizes its cog ni tive as sump tions. In
par tic u lar, he claims that the as sump tion ac cord ing to
which “each voter is a good judge of his own fu ture self-in -
ter est” is un fea si ble: “on any ac count (in clud ing Bentham’s) 
peo ple are not re li ably pru dent”.53

The fi nal move in Waldron’s ar gu ment is the use of the
Rousseaunian model to ar gue against the ma jor ity’s con -
straints re gard ing the mi nor ity’s rights. He does so by ar gu -
ing that in the Rousseaunian model the main ar gu ment
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50 Waldron, op. cit., p. 48.
51 Ibi dem, p. 58.
52 Note that this ar gu ment as sumes that such re stric tions are against

the in ter ests of the ma jor ity, and iden ti fies the con sti tu tional ma jor ity
with the con stit u ent ma jor ity. For a dis cus sion on the ra tio nal ity of self

bind ing see Elster Jon, Ulys ses and the Si rens: Stud ies in Ra tio nal ity and

Ir ra tio nal ity, Cam bridge, Cam bridge Uni ver sity Press, 1979 and “Ulys ses

Un bound: Con sti tu tions as Con straints” in Ulys ses Un bound, Cam bridge, 
Cam bridge Uni ver sity Press, 2000.

53 Waldron, op. cit., p. 48. Note that for this ar gu ment not to be self-de -
feat ing, Waldron needs to as sume that “given the cir cum stances of pol i -
tics” to know what is re quired by the gen eral will is eas ier than to know
what one’s own fu ture self-in ter est is.
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against ma jor ity rule re gard ing mi nor ity rights —the fear of
majoritarian tyr anny— is un grounded. He ar gues that the
fear of op pres sion of mi nor i ties or in di vid u als in the hands
of the ma jor ity is only grounded in a Benthamite de moc racy 
where the votes are the ex pres sion of in di vid ual sat is fac -
tions and where there fore the out come of ma jor ity vote
“means noth ing more than the in ter ests of the mi nor ity are
sac ri ficed to those of the larger group”.54 But in Rous seau’s
model where in di vid ual votes rep re sent opin ions about the
com mon good this ar bi trary sac ri fice is not a pos si ble out -
come of ma jor ity rule. This is the case be cause in di vid ual
votes in cor po rate the “proper bal ance be tween the in di vid -
ual and so ci ety”, in di vid u als’ and mi nor ity’s in ter ests are
al ways prop erly taken into ac count.55 Hence, in a
Rousseaunian de moc racy the fear of majoritarian tyr anny
is not jus ti fied. And since the Roussaunian model cap tures
to a good ex tent the way in di vid u als vote (in par tic u lar re -
gard ing im por tant is sues such as rights),56 the ground ing of 
the con straints on the ma jor ity rule is called into ques tion.

Cri tique to Waldron’s In ter pre ta tion of Rous seau
Waldron him self iden ti fies a first prob lem atic el e ment in

his in ter pre ta tion. As we have seen, Rous seau claims that
the de ci sion of the ma jor ity binds the rest as a con se -
quence of the so cial con tract.57 How ever, Waldron con -
cedes that he finds noth ing in Rous seau’s treat ment of the 
so cial con tract that could be a ref er ence for Rous seau’s
claim.58 Waldron’s in ter pre ta tion thus leaves this claim
un ac counted for. Fur ther more, this Rousseaunian claim
ar gu ably cre ates some in con sis ten cies with the in ter pre ta -
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54 Ibi dem, p. 64.
55 Ibi dem, p. 59.
56 “When they [the peo ple] are given the chance, these are the is sues

[is sues cov ered by the Bill of Rights] on which vot ers are least likely to be
Bentamite…Vot ers and their rep re sen ta tives are deeply aware that these
are mat ters they should not be de cided purely by con sult ing their own in -

ter ests”. Ibi dem, p. 60.
57 Rous seau, “Of the So cial Con tract”, cit., IV, ii, 124.
58 Waldron, op. cit., p. 63.
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tion pre sented by Waldron, since in the lat ter the jus ti fi ca -
tion for ma jor ity rule is uniquely found on its at trib utes
(cog ni tive and moral) and has noth ing to do with the na ture 
of a pre vi ous de ci sion, i.e. that of the so cial con tract.

A close read ing of Rous seau’s scat tered claims on de ci -
sion-mak ing pro cesses lead us to many sim i lar ten sions
with Waldron’s in ter pre ta tion. For in stance, Rous seau’s
claim that the “…more im por tant and se ri ous the de lib er a -
tions are, the more nearly unan i mous should be the opin -
ion that pre vails”.59 Thus, pace Waldron, here Rous seau de -
fends supermajoritarian con straints on the ma jor ity for
im por tant de ci sions.

An other in stance of con flict is Rous seau’s iden ti fi ca tion
of una nim ity as the mark of the gen eral will: “…the closer
opin ions come to una nim ity, the more the gen eral will also
pre dom i nates”.60 Waldron dis misses this point by not ing
that Rous seau also says that una nim ity pre vails in the
states where the pop u la tion has com pletely lost their free -
dom. Two things are im por tant to note here:

First, Waldron could dis miss the first claim and the prob -
lems it brings for his in ter pre ta tion, if Rous seau was claim -
ing that una nim ity is con di tion enough for a de ci sion to ex -
press the gen eral will. If that was the case then to claim
that una nim ity pre vails in des potic gov ern ments would cre -
ate an in con sis tency and thus both claims could be dis -
missed. How ever, Rous seau’s claim is that una nim ity is a
nec es sary con di tion for a de ci sion to be taken fol low ing the
gen eral will. In other words, if in a col lec tive de ci sion all the 
vot ers de cide fol low ing the gen eral will then the de ci sion
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59 The best trans la tion here as in other texts of Rous seau would be “de -
ci sions” not “de lib er a tions” see: Manin, Ber nard, Stein, Elly and

Mansbridge, Jane, “On le git i macy and Po lit i cal De lib er a tion”, Po lit i cal

The ory, vol. 15, num. 3.
60 Rous seau, The So cial Con tract, cit. p. 123.
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will be unan i mous.61 Thus, Rous seau’s two claims are not
in con sis tent and Waldron can not dis miss the for mer claim.

Sec ond, Rous seau’s iden ti fi ca tion of una nim ity as a nec -
es sary con di tion for a gen eral will de ci sion calls into ques -
tion Waldron’s un qual i fied ac count of ma jor ity rule as a
way to dis cover the gen eral will. To be sure, it is true that
Rous seau con sid ers that a de ci sion reached by ma jor ity
rule can be in ac cor dance with the gen eral will, but this
can only be un der very spe cific con di tions.

In sum, there are two main prob lems with Waldron’s in -
ter pre ta tion of Rous seau. First, it gen er al izes claims that
hold only un der spe cific cir cum stances and for spe cific de -
ci sions, dis miss ing or ig nor ing the ar gu ments pre sented in
fa vor of other de ci sion-mak ing pro cesses. Hence, Waldron
de liv ers us a par tial and thus dis torted view on Rous seau’s
po si tion re gard ing de ci sion-mak ing mech a nisms. Fur ther -
more, this par tial view is a mal ady not only found in
Waldron’s in ter pre ta tion of Rous seau but —as I will ar gue
in the last part of the pa per— it is also pres ent in much of
the con tem po rary ap proach to the de bate on de ci sion-mak -
ing pro cesses.

Sec ond, as we have seen, Waldron’s in ter pre ta tion is in -
con sis tent with other state ments made by Rous seau. In the 
first part of this pa per I pre sented an in ter pre ta tion that
de liv ers a con sis tent ac count of Rous seau’s view on de ci -
sion-mak ing pro ce dures. It is note wor thy that Rous seau
him self seems to have thought that his views on this is sue
were con sis tent as he re fers the reader of the Gov ern ment of 
Po land to the So cial Con tract in or der not to re peat him self
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61 A ma jor dif fer ence be tween Waldron and Rous seau is that the lat ter
con sid ers that dis agree ment in po lit i cal ques tions springs from self-in ter -
est (amour propre) while the for mer does not. “… long de bates, dis sen -
sions, dis tur bances, sig nal the as cen dancy of par tic u lar in ter ests and the 

de cline of the State”. Rous seau, “Of the So cial Con tract”, cit., p. 123.
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re gard ing the “unproblematic” is sue of how votes are to be
tal lied.62

IV. CONCLUSION

This pa per has pro vided an in ter pre ta tion that gives a co -
her ent and com plete ac count of Rous seau’s pre scrip tions
for de ci sion-mak ing pro ce dures in law-mak ing. A frame -
work was pre sented that en ables us to un der stand why
una nim ity is pre scribed for the ideal state, the for ma tion of
the so cial con tract and the mak ing and chang ing of fun da -
men tal laws in non-ideal states, while ma jor ity rule is pre -
scribed for or di nary law mak ing and im por tant laws re quire 
supermajorities pro por tional to their im por tance once the
state has be gun its de cay. Fur ther more, un like pre vi ous in -
ter pre ta tions (e.g. Waldron 1990, Weirich 1986, and Grof-
man and Scott L. 1988) our in ter pre ta tion gives a com pre -
hen sive ac count of Rous seau’s pre scrip tions for dif fer ent
kinds of law-mak ing, and of the re la tions among them. In
par tic u lar, it gives ac count of the puz zling Rousseuanian
re mark that grounds the le git i macy of ma jor ity rule in the
so cial con tract.

To fi nal ize, I would like to briefly re turn to the con tem po -
rary de bate on de ci sion-mak ing pro ce dures for law-mak ing
and ask in what way our dis cus sion on Rous seau can con -
trib ute to it.

I be lieve that the most im por tant in sight in Rous seau’s
nor ma tive dis cus sion on de ci sion-mak ing pro ce dures for
law mak ing is the least dis cussed. Some of Rous seau’s ar gu -
ments have been ex ten sively dis cussed in iso la tion, in par -
tic u lar —as we have seen— his epistemic ar gu ment for ma -
jor ity rule. How ever, this ar gu ment has strong as sump tions 
re gard ing the epistemic sta tus of de ci sion-mak ers and thus 
its ap pli ca bil ity re quires strong em pir i cal ev i dence show ing
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that the as sump tion is sat is fied, which is not a pos si bil ity
in most of the cases in clud ing that of law-mak ing in con -
tem po rary de moc ra cies. I be lieve that the fo cus on iso lated
claims made by Rous seau and not on his over all ap proach
are not co in ci den tal. On the con trary, I think they sig nal
the way the con tem po rary de bate ap proaches the ques tion,
fo cus ing on the de sir abil ity of a de ci sion-mak ing pro ce dure
in ab stract, ob vi at ing the con di tions of its ap pli ca tions.

There fore, I be lieve that Rous seau’s most im por tant in -
sight for the con tem po rary de bate can be found in his claim 
that the jus ti fi ca tion for ma jor ity rule is a con se quence of
the so cial con tract.63 In par tic u lar, in the fact that the rea -
son ing to adopt a de ci sion-mak ing pro cess for po lit i cal de ci -
sions un der non-ideal cir cum stances can not be self-con -
tained, but needs to be re lated to a broader in sti tu tional
scheme that con sid ers the moral, epistemic and prag matic
draw backs of the de ci sion-mak ing pro cess in the spe cific
po lit i cal con text given our ineludible un cer tainty re gard ing
the epistemic and moral sta tus of de ci sion-mak ers.
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