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Re su men:

Dwor kin de sa rro lló el fa mo so ar gu men to de que la me jor in ter pre ta ción
de una Cons ti tu ción se debe ajus tar y jus ti fi car el ma te rial ju rí di co, por
ejem plo, el tex to, el sig ni fi ca do ori gi nal y los pre ce den tes. En su li bro re -
cien te Against Obli ga tion, Abner S. Gree ne cues tio na esta ten den cia de
los cons ti tu cio na lis tas de de fen der di cha fi de li dad con el pa sa do en la in -
ter pre ta ción cons ti tu cio nal. Gree ne re cha za la no ción ori gi na lis ta de se -
guir el sig ni fi ca do ori gi nal al in ter pre tar una Cons ti tu ción y re cha za la
obli ga ción in ter pre ta ti va de se guir los pre ce den tes. En este en sa yo me
cen tro en es tos ar gu men tos de Gree ne, y en sus ar gu men tos de que teó -
ri cos como Dwor kin y yo le da mos de ma sia da im por tan cia a los ele men -
tos de “ajus te” y al pre ce den te, y no la im por tan cia de bi da al ele men to de 
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** Pro fes sor of Law, The Ho no ra ble Frank R. Ke ni son Dis tin guis hed
Scho lar in Law, and Asso cia te Dean for Re search and Inte llec tual Life,
Bos ton Uni ver sity School of Law. I have adap ted this Essay from a pre -
viously pu blis hed ar ti cle (Ja mes E Fle ming, ‘Fit, Jus ti fi ca tion, and Fi de -
lity in Cons ti tu tio nal Inter pre ta tion’ (2013) 93 Bos ton Uni ver sity Law Re -
view 1283). I in cor po ra te the eu logy to Ro nald Dwor kin from anot her
pie ce (Ja mes E Fle ming, ‘Intro duc tion to the Sym po sium on Ro nald
Dwor kin’s Re li gion wit hout God’ (2014) 94 Bos ton Uni ver sity Law Re view
1201). Thanks to Court ney Ge sual di for help ful com ments and to Jes si -
ca Lees for help ful for mat ting.
    This ar ti cle is pu blis hed with the aut ho ri za tion of its aut hor and Bos -
ton Uni ver sity Law Re view.
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“jus ti fi ca ción” y de jus ti cia en la in ter pre ta ción cons ti tu cio nal. Este en sa -
yo es par te de un li bro que ac tual men te tra ba jo in ti tu la do Fi de lity to Our
Imper fect Cons ti tu tion que cri ti ca to das las for mas de ori gi na lis mo y de sa -
rro lla ar gu men tos que he ela bo ra do pre via men te en re la ción a lo que
Dwor kin lla mó la “Lec tu ra Mo ral de la Cons ti tu ción” o lo que yo de no mi -
no “Teo ría del per fec cio na mien to de la Cons ti tu ción” que in ter pre ta la
Cons ti tu ción de ma ne ra en que sea lo me jor que pue da lle gar a ser.
Argu men ta ré en este en sa yo que si to ma mos la idea de “ajus te” de ma ne -
ra se ria ello no im pli ca un com pro mi so para se guir el pa sa do en la in ter -
pre ta ción cons ti tu cio nal, bien sea un sig ni fi ca do ori gi nal o el pre ce den te. 
Tam bién ar gu men to que si toma mos la no ción de fi de li dad en se rio, ello
tam po co im pli ca di cho com pro mi so. La fi de li dad, más bien es una ac ti -
tud de com pro mi so para ha cer que las co sas fun cio nen y de sa rro llar las, 
cons truir las con el paso del tiem po para rea li zar sus fi nes y as pi ra cio -
nes, ha cer pues, de la Cons ti tu ción lo me jor que pue da lle gar a ser.
Con tra los ar gu men tos de Gree ne re fe ren tes a que la jus ti fi ca ción tie ne
pre fe ren cia so bre el ajus te en la in ter pre ta ción cons ti tu cio nal, sos ten go
que tan to ajus te como jus ti fi ca ción son del mis mo peso e im por tan cia,
los dos na cen del ob je ti vo bá si co de de sa rrollar las me jo res in ter pre ta -
cio nes.

Pa la bras cla ve:

Inter pre ta ción cons ti tu cio nal, teo ría cons ti tu cio nal, mo ral, fi -
de li dad, pre ce den tes ju di cia les, prác ti cas ju di cia les.

Abstract:

Abstract: Ro nald Dwor kin fa mously ar gued that the best in ter pre ta tion of a
Cons ti tu tion should both fit and jus tify the le gal ma te rials, for exam ple, the
text, ori gi nal mea ning, and pre ce dents. In his re cent book, Against Obli ga -
tion (Har vard Uni ver sity Press, 2012), Abner S. Gree ne pro vo ca ti vely and
crea ti vely bucks the ten den cies of cons ti tu tio nal theo rists to pro fess fi de lity
with the past in cons ti tu tio nal in ter pre ta tion. He re jects ori gi na list un ders -
tan dings of obli ga tion to fo llow ori gi nal mea ning in in ter pre ting the Cons ti -
tu tion. And in deed he re jects in ter pre ti ve obli ga tion to fo llow pre ce dent. In
this Essay I fo cus on Gree ne’s ar gu ments against in ter pre ti ve obli ga tion to
the past, in par ti cu lar, his ar gu ment that even cons ti tu tio nal theo rists like
Dwor kin and I give too much de fe ren ce or weight to ‘fit’ and pre ce dent, and 
not enough pri macy to ‘jus ti fi ca tion’ and jus ti ce, in our ap proa ches to cons -
ti tu tio nal in ter pre ta tion. This Essay is part of my book in pro gress en tit led
Fi de lity to Our Imper fect Cons ti tu tion, which will cri ti ci ze all forms of ori gi -
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na lism, and it will furt her de ve lop my ar gu ments in pre vious books for
what Dwor kin ca lled a ‘mo ral rea ding’ of the Cons ti tu tion and what I have
ca lled a ‘Cons ti tu tion-per fec ting theory’ that would in ter pret the Cons ti tu -
tion so as to make it the best it can be. In the Essay, I ar gue that ta king fit
se riously does not en tail a com mit ment to in ter pre ti ve obli ga tion to fo llow
the past, whet her con cre te ori gi nal mea ning or pre ce dent. I also ar gue that
ta king fi de lity se riously does not en tail such a com mit ment. Fi de lity, rat her, 
is an at ti tu de of com mit ment to ma king the sche me work and to furt her de -
ve lo ping it, buil ding it out over time in ways to bet ter rea li ze its ends and
our as pi ra tions: to make the Cons ti tu tion the best it can be. Fi nally, as
against Gree ne’s ar gu ment that jus ti fi ca tion has pri macy over fit in cons ti -
tu tio nal in ter pre ta tion, I ar gue ins tead that fit and jus ti fi ca tion are co-ori gi -
nal and of equal weight: both stem from the ba sic aim of de ve lo ping the
best in ter pre ta tion.

Key words:

Con sti tu tional In ter pre ta tion, Con sti tu tional The ory, Mo ral ity, Fi -
del ity, Ju di cial Pre ce dents, Ju di cial Prac tices.
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SUMMARY: I. Ron ald Dworkin: A Eu logy. II. Against In ter pre -
tive Ob li ga tion to Fol low the Past. III. Tak ing Fit

Se ri ously ¹ In ter pre tive Ob li ga tion to Fol low the

Past. IV. Tak ing Fi del ity Se ri ously ¹ In ter pre tive
Ob li ga tion to the Past. V. Fit and Jus ti fi ca tion in

Con sti tu tional In ter pre ta tion. VI. Ref er ences.

There is… a pe cu liar log i cal plea sure in mak ing
man i fest the con ti nu ity be tween what we are do -
ing and what has been done be fore. But the
pres ent has a right to gov ern it self so far as it
can; and it ought al ways to be re mem bered that
his toric con ti nu ity with the past is not a duty, it is 
only a ne ces sity.

                        Ol i ver WENDELL HOLMES, Jr.1

I. RONALD DWORKIN: A EULOGY

Ron ald Dworkin is widely and rightly viewed as the most
im por tant le gal phi los o pher and con sti tu tional the o rist of
our time, and as one of the lead ing fig ures in moral and po -
lit i cal phi los o phy. In the words of Mar shall Co hen,
Dworkin’s Tak ing Rights Se ri ously ‘is the most im por tant
work in ju ris pru dence since HLA Hart’s The Con cept of Law
and, from a philo soph i cal point of view at least, the most
so phis ti cated con tri bu tion to that sub ject yet made by an
Amer i can writer’.2 And Co hen wrote those words about
Dworkin’s first book in 1977! Dworkin’s many out stand ing
sub se quent books and ar ti cles made good on that early,
pre scient as sess ment. Dworkin is un matched and un ri -
valed in le gal phi los o phy and con sti tu tional the ory.
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1 Ol i ver Wendell Holmes, ‘Learn ing and Sci ence’, in OW Holmes, Col -

lected Le gal Pa pers (Har court, Brace and Com pany 1920) 139.
2 Mar shall Co hen, ‘He’d Rather Have Rights’ (1977) 24 [9] The New

York Re view of Books [May 26] (re view ing Ron ald Dworkin, Tak ing Rights

Se ri ously (Har vard Uni ver sity Press 1977)).
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Over the years, I have or ga nized a num ber of con fer ences 
in con sti tu tional the ory, and Dworkin was of ten the most
ap pro pri ate key note speaker. In con fer ences at Fordham
Uni ver sity School of Law on ‘Fi del ity in Con sti tu tional In ter -
pre ta tion’ and ‘Rawls and the Law’, and at Boston Uni ver -
sity School of Law on his book, Jus tice for Hedge hogs,
Dworkin de liv ered pow er ful and el o quent key note lec tures.3

The read ers of this Es say are likely fa mil iar with the count -
less ac counts of Dworkin’s bril liance as a lec turer, of how
he spoke with out notes and with great flair, mak ing it all
seem so grace ful and ef fort less. Even more im pres sive, in
my ex pe ri ence, was how se ri ously he took his lec tures and
how en er get i cally he re sponded to his in ter loc u tors. In the
con fer ence at Boston Uni ver sity on the pen ul ti mate draft of
Jus tice for Hedge hogs, held in 2009 when Dworkin was sev -
enty-eight years old, he dem on strated his char ac ter is tic en -
ergy by re spond ing ex tem po ra ne ously to all thirty-one com -
men ta tors, one panel at a time, and elab o rat ing those
ini tial thoughts in a pub lished re sponse.4 I had the priv i lege 
of writ ing the bio graph i cal en try on Dworkin in the Yale
Bio graph i cal Dic tio nary of Amer i can Law, and closed that en -
try by stat ing: ‘His work abounds with in de fat i ga ble en ergy, 
giv ing the im pres sion that he would not stop mak ing ar gu -
ments un til he put the clamps of rea son upon ev ery ra tio -
nal be ing’.5 Dworkin sub stan tially re vised the draft of Jus -
tice for Hedge hogs in light of the Boston Uni ver sity
Sym po sium and in cor po rated many of his re sponses.
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3 Ron ald Dworkin, ‘The Ar du ous Vir tue of Fi del ity: Originalism,
Scalia, Tribe, and Nerve’ (1997) 65 Fordham Law Re view 1249; Ron ald
Dworkin, ‘Rawls and the Law’ (2004) 72 Fordham Law Re view 1387; Ron -
ald Dworkin, ‘Jus tice for Hedge hogs’ (2010) 90 Boston Uni ver sity Law Re -
view 469.

4 Ron ald Dworkin, ‘Re sponse’ (2010) 90 Boston Uni ver sity Law Re -
view 1059.

5 James E Flem ing, ‘Ron ald Dworkin’, in RK Newman (ed.), The Yale
Bio graph i cal Dic tio nary of Amer i can Law (Yale Uni ver sity Press 2009)
179.
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Dworkin’s work in le gal phi los o phy and con sti tu tional
the ory was so pow er ful and fe cund that it could in spire
many ca reers wholly ded i cated to build ing upon it and
work ing out its im pli ca tions. Dworkin (along with John
Rawls) has been a pow er ful in spi ra tion for my own work in
con sti tu tional the ory. My Se cur ing Con sti tu tional De moc racy: 
The Case of Au ton omy puts for ward a ‘Con sti tu tion-per fect -
ing’ the ory that aims, in the spirit of Dworkin, to in ter pret
the U.S. Con sti tu tion so as to make it the best it can be.6

Sotirios Bar ber’s and my book, Con sti tu tional In ter pre ta tion:
The Ba sic Ques tions, is a re sponse to Dworkin’s call, in Tak -
ing Rights Se ri ously, for a ‘fu sion of con sti tu tional law and
moral the ory’.7 And Linda McClain’s and my book, Or dered
Lib erty: Rights, Re spon si bil i ties, and Vir tues, re sponds to
charges that lib er als like Dworkin take rights too se ri ously,
de vel op ing a civic lib er al ism that takes re spon si bil i ties and
civic vir tues —as well as rights— se ri ously.8

Dworkin’s suc ces sor as Pro fes sor of Ju ris pru dence at Ox -
ford Uni ver sity, John Gardner, put it well when he said:
‘The loss of Ronnie takes a bit of the spar kle out of life as a
phi los o pher of law’.9 But those who knew Dworkin and
learned from his teach ing and writ ing will never for get the
thrill of en gag ing with him and build ing upon his work. His
spar kling prose, the stag ger ing am bi tion and mon u men tal
achieve ments of his works, and the flair and gusto of his
ar gu ments and in sights will never cease to il lu mi nate and
in spire. We shall not look upon his like again. Ron ald
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6 James E Flem ing, Se cur ing Con sti tu tional De moc racy (Uni ver sity of
Chi cago Press 2006) 4-6 73-74 210-11.

7 Sotirios A Bar ber and JE Flem ing, Con sti tu tional In ter pre ta tion: The

Ba sic Ques tions (Ox ford Uni ver sity Press 2007) xiii (quot ing Dworkin,

Tak ing Rights Se ri ously (n 2) 149).
8 James E Flem ing and Linda C McClain, Or dered Lib erty: Rights, Re -

spon si bil i ties, and Vir tues (Har vard Uni ver sity Press 2013) 3.
9 John Gardner, ‘Ron ald Dworkin, 1931-2013’, Uni ver sity of Ox ford

(Feb. 15, 2013).
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Dworkin made le gal phi los o phy and con sti tu tional the ory
the best they can be.

II. AGAINST INTERPRETIVE OBLIGATION TO FOLLOW THE PAST

Dworkin fa mously ar gued that the best in ter pre ta tion of
the Con sti tu tion should fit and jus tify the le gal ma te ri als, for 
ex am ple, the text, orig i nal mean ing, and pre ce dents.10 In his
re cent book, Against Ob li ga tion, Ab ner Greene pro voc a tively
and cre atively bucks the ten den cies of con sti tu tional the o -
rists to pro fess fi del ity with the past in con sti tu tional in ter -
pre ta tion.11 He re jects originalist un der stand ings of ob li ga -
tion to fol low orig i nal mean ing in in ter pret ing the
Con sti tu tion, even of the sort as so ci ated with Jack Balkin’s
ab stract liv ing originalism (which as pires to fi del ity to the
ab stract com mit ments of, rather than the con crete ex pec ta -
tions of, the found ing gen er a tion).12 And in deed he re jects in -
ter pre tive ob li ga tion to fol low pre ce dent, even of the type il -
lus trated by Da vid Strauss’s flex i ble liv ing constitu-
tionalism.13 Greene pro vides pow er ful ar gu ments against
views that orig i nal mean ing and pre ce dent are dispositive of
con sti tu tional mean ing and de ci sion. He ar gues that we the
peo ple to day should de cide ques tions of con sti tu tional
mean ing, com mit ment, and jus tice for our selves, by our own 
best lights.

In this Es say I fo cus on Greene’s ar gu ments against in -
ter pre tive ob li ga tion to the past,14 in par tic u lar, his ar gu -
ment that even con sti tu tional the o rists like Ron ald
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10 Ron ald Dworkin, Law’s Em pire (Belknap Press 1986) 239.
11 Ab ner S Greene, Against Ob li ga tion: the Mul ti ple Sources of Au thor ity

in a Lib eral De moc racy (Har vard Uni ver sity Press 2012).
12 Jack M Balkin, Liv ing originalism (Har vard Uni ver sity Press 2011).
13 Da vid Strauss, The Liv ing Con sti tu tion (Ox ford Uni ver sity Press

2010).
14 Greene (n 11) 169-71, 192-97, 201-04.
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Dworkin15 and I16 give too much def er ence or weight to ‘fit’
and pre ce dent, and not enough pri macy to ‘jus ti fi ca tion’
and jus tice, in our ap proaches to con sti tu tional in ter pre ta -
tion. I should be gin by ob serv ing that both Greene and I
are, broadly speak ing, Dworkinians, or moral read ers. By
that I mean that we con ceive the Con sti tu tion in sig nif i cant 
part as a scheme of ab stract moral com mit ments, not a
code of con crete his tor i cal rules. And we con ceive in ter pre -
ta tion of the Con sti tu tion as re quir ing judg ments about
what in ter pre ta tion best ‘fits’ and ‘jus ti fies’ the con sti tu -
tional doc u ment, or der, and prac tice. In ter pre ta tion is not a 
mat ter of dis cov er ing and en forc ing his tor i cally de ter mined
an swers pro vided by the fram ers and ratifiers (whether
orig i nal in ten tions, un der stand ings, or pub lic mean ings).

Hence, it is no sur prise that I largely agree with Greene’s
ac count of the place of fit and jus ti fi ca tion in con sti tu tional
in ter pre ta tion. And so, in what fol lows, it may seem like we
are hav ing a heated agree ment. Even where we dis agree, it
may seem that we are hav ing a fam ily quar rel. But I do
think the en gage ment is worth while, for it pro vides an oc ca -
sion for me to clar ify and sharpen Dworkin’s and my own
ar gu ments about fit, jus ti fi ca tion, and fi del ity in con sti tu -
tional in ter pre ta tion. This Es say is part of my book in prog -
ress en ti tled Fi del ity to Our Im per fect Con sti tu tion (Flem ing
forth com ing). This book will crit i cize all forms of
Originalism, and it will fur ther de velop my ar gu ments in
pre vi ous books for what Dworkin called a ‘moral read ing’ of
the Con sti tu tion17 and what I have called a ‘philo sophic ap -
proach’ to con sti tu tional in ter pre ta tion18 and a ‘Con sti tu -
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15 Dworkin, Law’s Em pire (n 10).
16 Flem ing, Se cur ing Con sti tu tional De moc racy (n 6).
17 Ron ald Dworkin, Free dom’s Law: the Moral Read ing of the Amer i can

Con sti tu tion (Har vard Uni ver sity Press 1996).
18 Bar ber and Flem ing (n 7) 16, 211, 225, 227.
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tion-per fect ing the ory’ that would in ter pret the Con sti tu tion 
so as to make it the best it can be.19

Again, Greene ar gues against in ter pre ta tive ob li ga tion to
the past, whether to con crete orig i nal mean ing or pre ce -
dents (as he puts it, whether to ‘higher’ or ‘prior’ au thor i -
ties).20 He makes co gent ar gu ments against originalism as
con ven tion ally un der stood. His ar gu ments zero in on
originalists’ as sump tions or claims that we are ob li gated to
fol low the orig i nal un der stand ing or orig i nal mean ing, con -
cretely con ceived as the orig i nal ex pected ap pli ca tions of
the fram ers and ratifiers. His ar gu ments also tar get
originalists’ aims or claims to avoid mak ing moral and
philo sophic choices in con sti tu tional in ter pre ta tion. Such
choices, he rightly ar gues, are in ev i ta ble and in deed de sir -
able. In a nut shell, he shows that originalists un suc cess -
fully at tempt to stress fit to the ex clu sion of jus ti fi ca tion.21

At the same time, Greene22 crit i cizes moral read ers like
Dworkin23 and me24 for con ceiv ing con sti tu tional in ter pre ta -
tion as be ing too con strained by fit —in par tic u lar, by in ter -
pre tive ob li ga tion to fol low pre ce dents—. It seems that, to
Greene, Dworkin and I do not fully ac knowl edge the pri -
macy of jus ti fi ca tion over fit. I should say em phat i cally that 
I wel come this crit i cism! Moral read ers like Dworkin and
me are usu ally crit i cized for giv ing too lit tle room for fit, and 
too much pri macy to jus ti fi ca tion.25 Since we are be ing crit i -
cized from both sides, I guess we must be do ing some thing
right!
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19 Dworkin, Free dom’s Law (n 17); Flem ing, Se cur ing Con sti tu tional De -

moc racy (n 6) 161-63.
20 Greene (n 11) 161-63.
21 Ibid 161 165-66 172-81.
22 Ibid 169-70 192-97 201-04.
23 Dworkin, Law’s Em pire (n 10).
24 Flem ing, Se cur ing Con sti tu tional De moc racy (n 6).
25 An thony J Sebok, ‘The In sa tia ble Con sti tu tion’ (1997) 70 South ern

Cal i for nia Law Re view 419-20.
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To elab o rate, I shall sketch the pre dic a ment of moral
read ers like Dworkin and me. In gen eral, no one doubts our 
com mit ment to the nor ma tive di men sion of jus ti fi ca tion in
con sti tu tional in ter pre ta tion. Af ter all, we ar gue that con sti -
tu tional in ter pre ta tion is a mat ter of mak ing moral and
philo soph i cal judg ments about the mean ings and im pli ca -
tions of our con sti tu tional com mit ments. The chal lenge we
face is to show that we are not just elab o rat ing our own lib -
eral com mit ments for a per fect lib eral Con sti tu tion.26 We
make three ba sic re sponses to these ‘per fect Con sti tu tion’
chal lenges. First, we ar gue that it is in the na ture of con sti -
tu tional in ter pre ta tion to strive to in ter pret the Con sti tu tion 
so as to make it the best it can be.27 Sec ond, we show that
we do not be lieve that the Con sti tu tion, even when con -
strued in its best light, is per fect. For ex am ple, Dworkin
con cedes that the Con sti tu tion does not pro tect wel fare
rights (rights which his ideal lib eral Con sti tu tion would
pro tect).28 And I have ac knowl edged29 all man ner of con sti -
tu tional evil, mis for tune, stu pid ity, and trag edy in our con -
sti tu tional prac tice. Third, we ar gue that our lib eral con sti -
tu tional the o ries fit the con sti tu tional doc u ment and
scheme. They have a firm foot ing in our ex tant con sti tu -
tional prac tice and they are not just nor ma tive the o ries that 
would jus tify a per fect lib eral Con sti tu tion.30

En ter my first book, Se cur ing Con sti tu tional De moc racy,
which Greene crit i cizes for giv ing pri macy to fit over jus ti fi -
ca tion.31 Of fi cially, Dworkin’s moral read ing as pires to con -
struct a the ory that best fits and jus ti fies our con sti tu tional 
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26 Henry P Monaghan, ‘Our per fect Con sti tu tion’ (1981) 56 New York

Uni ver sity Law Re view 364.
27 Dworkin, Free dom’s Law (n 17) 38; Dworkin, Law’s Em pire (n 10)

255.
28 Dworkin, Free dom’s Law (n 17) 36.
29 Flem ing, Se cur ing Con sti tu tional De moc racy (n 6) 220-21.
30 Ibid 63, 70, 80-1 92-8.
31 Greene, Against Ob li ga tion (n 11) 169-71 192-97 201-04; AS Greene, 

‘The Fit Di men sion’ (2007) 75 Fordham Law Re view 2926-2948.

Este libro forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
       www.juridicas.unam.mx                                                                                    http://biblio.juridicas.unam.mx



doc u ment, or der, and prac tice.32 Yet many crit ics be lieve
that Dworkin (to use Greene’s terms) has given ‘pri macy to
jus ti fi ca tion’33 and not enough ‘room for fit’.34 They claim
that he has elab o rated a per fect lib eral con sti tu tion but has 
not done the con crete ground work nec es sary to show that
his in ter pre ta tions of the Con sti tu tion ad e quately fit our
prac tice, in clud ing orig i nal mean ing and pre ce dents.35 In
re sponse, I ba si cally say, ‘Do as Dworkin says, not as he
does’.36 That is, even if Dworkin him self may not al ways
sat is fac to rily do the fit work that his own the ory calls for, I
do take fit se ri ously in my book. I seek to rem edy the de fi -
ciency of Dworkin’s work by mak ing the fit case for a lib eral 
the ory of ‘se cur ing con sti tu tional de moc racy’ that pro tects
not only ba sic pro ce dural lib er ties as so ci ated with de lib er a -
tive de moc racy, like the right to vote, but also ba sic sub -
stan tive lib er ties as so ci ated with what I called de lib er a tive
au ton omy, like the right to marry. In stead of sim ply mak ing 
a nor ma tive ar gu ment that jus tice re quires pro tect ing a
right to in di vid ual au ton omy, I un der take an ar che o log i cal
ex ca va tion of the le gal ma te ri als of our con sti tu tional prac -
tice and cul ture, spe cif i cally the line of sub stan tive due pro -
cess cases pro tect ing cer tain ba sic lib er ties as so ci ated with
pri vacy or au ton omy.37 I ask: what con sti tu tional the ory
would best fit and jus tify these cases? I ar gue38 that my
‘con sti tu tional constructivism’ better fits and jus ti fies these 
cases than do com pet ing the o ries of originalism (Jus tice
Scalia’s view) or per fect ing the pro cesses of rep re sen ta tive
de moc racy or de lib er a tive de moc racy (Ely’s and Sunstein’s
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32 Dworkin, Law’s Em pire (n 10) 239.
33 Greene, Against Ob li ga tion (n 11) 12, 201.
34 Ibid 204; Greene, ‘The Fit Di men sion’ (n 31) 2946.
35 Greene, ‘The Fit Di men sion’ (n 31) 2938.
36 James E Flem ing, ‘Fi del ity to Our Im per fect Con sti tu tion’ (1997) 65

Fordham Law Re view 1335, 1349.
37 Flem ing, Se cur ing Con sti tu tional De moc racy (n 6) 92-8.
38 Ibid.
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views).39 Yet my tak ing this ‘fit’ tack —do ing as Dworkin
says, not as he does— is ev i dently what has prompted
Greene’s crit i cism40 that I give too much def er ence to fit and 
pre ce dent and fail to give ‘pri macy [to] jus ti fi ca tion’.

I make three ar gu ments in this Es say. First, I ar gue that
a com mit ment to fit (like that in Dworkin’s work and in my
book, Se cur ing Con sti tu tional De moc racy) does not ne ces si -
tate com mit ment to the view that one has an in ter pre tive
ob li ga tion to fol low the past —whether con crete orig i nal

mean ing or pre ce dents. In short, tak ing fit se ri ously ¹ in ter -
pre tive ob li ga tion to fol low the past. Nev er the less, fit may
fig ure prom i nently in a sound ac count of the as pi ra tion to
fi del ity in in ter pret ing the Con sti tu tion.

Sec ond, I ar gue that in ter pret ers who as pire to fi del ity in
con sti tu tional in ter pre ta tion have a re spon si bil ity to con -
struct an ac count that not only jus ti fies but also fits our
con sti tu tional doc u ment, or der, and prac tice. But the as pi -
ra tion to fi del ity it self does not en tail an in ter pre tive ob li ga -

tion to fol low the past. In short, tak ing fi del ity se ri ously ¹
in ter pre tive ob li ga tion to the past. In this sec tion I will com -
ment in more de tail on fi del ity with out ob li ga tion and with -
out originalism, sketch ing the ac count of fi del ity in pur suit
of our as pi ra tions that I am de vel op ing in my book in prog -
ress, Fi del ity to Our Im per fect Con sti tu tion.

Third, I ar gue that fit and jus ti fi ca tion are co-orig i nal and 
of equal weight, in stead of jus ti fi ca tion hav ing ‘pri macy’
over while also leav ing ‘room for fit’. Here I shall say more
about fit in re la tion to jus ti fi ca tion and fi del ity in con sti tu -
tional in ter pre ta tion.
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39 John H Ely, De moc racy and Dis trust: A The ory of Ju di cial Re view

(Har vard Uni ver sity Press 1980; Cass R Sunstein, The Par tial Con sti tu tion
(Har vard Uni ver sity Press 1993).

40 Greene, Against Ob li ga tion (n 11) 12.
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III. TAKING FIT SERIOUSLY ¹ INTERPRETIVE OBLIGATION

        TO FOLLOW THE PAST

Do Dworkin’s and my com mit ment to tak ing fit as well as
jus ti fi ca tion se ri ously en tail a com mit ment to in ter pre tive
ob li ga tion to fol low the past, whether con crete orig i nal
mean ing or pre ce dent? In mak ing the ‘fit’ case for my the -
ory, I pres ent pre ce dents in the line of sub stan tive due pro -
cess de ci sions as bones or shards of a con sti tu tional cul -
ture, as pro vi sional fixed points that a con sti tu tional
constructivist ar chae ol o gist, or in ter preter, has a re spon si -
bil ity to fit and jus tify.41 I ar gue that a constructivist in ter -
preter would not be free to cast out the sub stan tive shards
and bones in the way that an originalist or pro cess-per -
fecter would.42 This is not to say that judges, much less cit -
i zens, have an ob li ga tion to fol low the past. Rather, it is to
say that our pic tures of our con sti tu tional prac tice will be
more rec og niz able —and be better ac counts— if we can
work up an ac count that fits and jus ti fies the du ra ble lines
of doc trine.

I do not of fer a the ory of pre ce dent or stare decisis as
such, nor do I jus tify fol low ing pre ce dent for any of the rea -
sons peo ple com monly of fer to jus tify this prac tice —rea -
sons that Greene con sid ers and re jects as in ad e quate—.43

As a mat ter of fact, I do not be lieve that any one has a
strong sense of ob li ga tion to fol low pre ce dent as such in
con sti tu tional in ter pre ta tion.

Fi del ity to our im per fect Con sti tu tion, I would ar gue
—and thanks to Greene I now see this more clearly— en -
tails re ject ing any ob li ga tion to fol low orig i nal mean ing or
pre ce dent. As I have ar gued else where, if our Con sti tu tion
were con ceived merely as con sist ing of orig i nal ex pected ap -
pli ca tions or pre ce dents, it would not de serve our fi del ity.44
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41 Flem ing, Se cur ing Con sti tu tional De moc racy (n 6) 93.
42 Ibid 94.
43 Greene, Against Ob li ga tion (n 11) 190-99.
44 Flem ing, Se cur ing Con sti tu tional De moc racy (n 6) 226-27.

Este libro forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
       www.juridicas.unam.mx                                                                                    http://biblio.juridicas.unam.mx



The Con sti tu tion, to be wor thy of our fi del ity, must re flect
our as pi ra tions to re al ize the ends pro claimed in the Pre -
am ble. For the Con sti tu tion to do that, we must re ject any
idea of an ob li ga tion to fol low orig i nal ex pected ap pli ca tions 
or pre ce dents as such. Fi del ity to our im per fect Con sti tu -
tion en tails fi del ity in pur suit of our con sti tu tional as pi ra -
tions and ends.

What is more, I do not see fit as I prac tice it as im pos ing
an ob li ga tion to fol low the past in a way that Greene would
find ob jec tion able. The di men sion of fit ba si cally does two
things. First, it screens out purely uto pian in ter pre ta tions
that have no claim on us by in sist ing upon show ing the
foot ing of the in ter pre ta tion in our con sti tu tional prac tice.
Hence, even if we are con struct ing a moral read ing —and
even if we are giv ing pri macy to jus ti fi ca tion— we give room 
for fit to show that the in ter pre ta tion is an in ter pre ta tion of
our con sti tu tional prac tice, not that of a per fectly just Con -
sti tu tion. Sec ond, fit screens out off-the-wall in ter pre ta tions 
(which are not nec es sar ily uto pian). In deed, fit in di cates
that the prof fered in ter pre ta tion has a foot ing in our prac -
tice.

Fur ther more, if one con ceives con sti tu tional in ter pre ta -
tion and jus ti fi ca tion as constructivist, as I do, one sees our 
prin ci ples as man i fested in and grow ing out of our con sti tu -
tional com mit ments and prac tice, not ab stract ideas of
what jus tice re quires.45 Within constructivism, one sees the 
di men sion of fit as bound up with the di men sion of jus ti fi -
ca tion: we are try ing to work up the best jus ti fi ca tion for
the ex tant ma te ri als of the con sti tu tional prac tice.

In re sponse to Greene’s ar gu ment that Dworkin and I
give too much def er ence or weight to pre ce dent, I should
clar ify my views about the place of pre ce dent in con sti tu -
tional in ter pre ta tion. I would say that, if one thinks of pre -
ce dents as good-faith ef forts to work out the best un der -
stand ing of our con sti tu tional com mit ments, one should
give them some weight and ap proach them with some hu -
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mil ity. I has ten to add that, to ac cept this ap proach, one
need not and should not em brace a thor ough go ing
Burkeanism. Greene aptly crit i cizes Burkean jus ti fi ca tions
for fol low ing pre ce dent as such.46 One need not give pre ce -
dents pre sump tive weight or ‘def er ence’, to use Greene’s
for mu la tions.47

Iron i cally, moral read ers and com mon law con sti tu tion al -
ists may give more weight to pre ce dent than do originalists. 
For one thing, originalists of fi cially give greater weight to
con crete orig i nal mean ing and are du bi ous about pre ce -
dents they see as in con sis tent with con crete orig i nal mean -
ing.48 In deed, some originalists, like Gary Law son, re ject
pre ce dent al to gether.49 Oth ers, like Jus tice Scalia, make a
‘prag matic ex cep tion’ to originalism to ac com mo date pre ce -
dent.50 By con trast, moral read ers and liv ing con sti tu tion al -
ists (more pre cisely, com mon law con sti tu tion al ists) con -
ceive the Con sti tu tion as a frame of gov ern ment and
scheme of ab stract pow ers and rights, the mean ing of
which must be elab o rated over time. They deny that the
fram ers and ratifiers re solved our prob lems for us. Ac cord -
ingly, they may give greater weight to in ter pret ers’
good-faith ef forts to work out the frame or scheme over
time. I say ‘iron i cally’ be cause liv ing con sti tu tion al ists al -
ways em pha size flex i bil ity and change, and ar gue against
be ing tied down by the past. Yet they may be more tied
down by pre ce dent than originalists are. This is so in part
be cause they con ceive of pre ce dents as part of the con sti tu -
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46 Greene, Against Ob li ga tion (n 11) 194-95.
47 Ibid 192-93 197-98.
48 Balkin (n 12) 14.
49 Gary Law son, ‘Mostly Un con sti tu tional: the Case Against Pre ce dent

Re vis ited’ (2007) 5 Ave Maria Law Re view 4; Gary Law son, ‘The Con sti tu -
tional Case Against Pre ce dent’ (1994) 17 Har vard Jour nal of Law and
Pub lic Pol icy 24.

50 Antonin Scalia, ‘Re sponse’, in Amy Gutmann (ed.), A Mat ter of In ter -

pre ta tion: Fed eral Courts and the Law (Prince ton Uni ver sity Press 1997)

140.
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tional prac tice that we are try ing to carry on in a prin ci pled, 
co her ent way.

In my ob ser va tion, though, no one, or hardly any one, be -
lieves that we have a strong ob li ga tion to fol low pre ce dents
as such. And this is as it should be. At any given time, a
body of law will be riven by com pet ing sub stan tive ide als
and com pet ing ap proaches to in ter pre ta tion. Pro po nents
and op po nents of a given view will win some cases and lose
oth ers. The con flict ing views are em bod ied in the cases as
they de velop. And so, one can not op er ate un der a strong
ob li ga tion to fol low pre ce dents as such and still make de -
fen si ble de ci sions.

Fur ther more, as Sotirios Bar ber and I have ar gued, we
can not make re course to pre ce dent to avoid mak ing moral
and philo sophic choices in con sti tu tional in ter pre ta tion.51

In stead, we use pre ce dent and ar gu ment con cern ing its im -
pli ca tions as a site on which to do bat tle over and choose
among com pet ing views. Thus, pre ce dent is a site or bat tle -
ground for mak ing moral and philo sophic choices. The pre -
ce dents them selves do not set tle the ques tions and make
the choices for us.

I do not con sider it a weak ness of pre ce dent that peo ple
are will ing to dis re gard it when they be lieve a pre vi ous case
was wrongly de cided, in stead of ad here to it. Or, more
likely, they ar gue that the pre ce dent in its im pli ca tions sup -
ports what they think is the best in ter pre ta tion and the
best moral and philo sophic choice in the case be fore them.
That is the strength of pre ce dent! We ar gue about and from 
pre ce dents, not be cause we have an ob li ga tion to fol low
them or be cause they de cide our cases for us; in stead, we
do so to elab o rate the mean ing and best un der stand ing of
our con sti tu tional com mit ments. We ask whether the pre -
ce dent was rightly de cided be cause we are striv ing to make
our con sti tu tional com mit ments the best they can be. Pre -
ce dents in form our judg ment and they pro vide ev i dence of
the best un der stand ing of our com mit ments, but they do
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not them selves make those judg ments for us. We have to
make those judg ments our selves: that is why we can not
and do not sim ply stand as de cided.

IV. TAKING FIDELITY SERIOUSLY ¹ INTERPRETIVE

     OBLIGATION TO THE PAST

In my book in prog ress, Fi del ity to Our Im per fect Con sti tu -
tion, I ar gue in the spirit of Dworkin that, if we as pire to fi -
del ity to the Con sti tu tion, a moral read ing is su pe rior to
originalism (at least all va ri et ies of originalism be sides
Balkin’s ab stract liv ing originalism, which I in ter pret as a
moral read ing).52 The as pi ra tion to fi del ity raises two fun da -
men tal ques tions: Fi del ity to what? and What is fi del ity? The 
short an swer to the first —fi del ity to the Con sti tu tion—
poses a fur ther ques tion: What is the Con sti tu tion? For ex -
am ple, does the Four teenth Amend ment em body ab stract
moral prin ci ples or en act rel a tively con crete his tor i cal
rules? ... The short an swer to the sec ond —be ing faith ful to
the Con sti tu tion in in ter pret ing it— leads to an other ques -
tion: How should the Con sti tu tion be in ter preted? Does
faith ful ness to the Four teenth Amend ment re quire re course 
to po lit i cal the ory to elab o rate gen eral moral con cepts or
pro hibit it and in stead re quire his tor i cal re search to dis -
cover rel a tively spe cific orig i nal un der stand ing or mean ing? 
And does the quest for fi del ity in in ter pret ing the Con sti tu -
tion ex hort us to make it the best it can be or for bid us to
do so in fa vor of en forc ing an im per fect Con sti tu tion?53

Let’s be gin with the ques tion, Fi del ity to what? My an swer 
is fi del ity to our ab stract con sti tu tional as pi ra tions, in clud -
ing ends, prin ci ples, and ba sic lib er ties. Fi del ity to our as -

69

FIT, JUSTIFICATION, AND FIDELITY IN INTERPRETATION

PROBLEMA
Anua rio de Fi lo so fía y Teo ría del De re cho,

Núm. 9, ene ro-di ciem bre de 2015, pp. 53-79

52 James E Flem ing, ‘Liv ing Originalism and Liv ing Constitutionalism

as Moral Read ings of the Amer i can Con sti tu tion’ (2012) 92 Boston Uni -
ver sity Law Re view 1175-1177; JE Flem ing, ‘The Balkinization of
Originalism’ [2012] (3) Uni ver sity of Il li nois Law Re view 675-79.

53 James E Flem ing, ‘Fi del ity to Our Im per fect Con sti tu tion’ (1997) 65
Fordham Law Re view 1335.
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pi ra tions does not en tail ob li ga tion to fol low the past in the
sense of ei ther con crete orig i nal mean ing or pre ce dents.
That would en shrine an im per fect Con sti tu tion that falls
short of our as pi ra tions and does not de serve our fi del ity.
We should treat pre ce dents as ev i dence, fac tors, or re -
sources, but not as ob li ga tions. They are to be taken into
ac count, but fol lowed only to the ex tent that they ac cord
with our best un der stand ing of our as pi ra tions.

Next, let’s con sider the other ques tion, What is fi del ity? It
is not fe alty, or sub ser vi ence. It is not fol low ing the au thor -
ity of the past in the man ner of an au thor i tar ian
originalism. Fur ther more, it is not ob li ga tion to the con -
crete past, whether orig i nal mean ing or pre ce dents. Rather, 
fi del ity is hon or ing our as pi ra tions and pur su ing our com -
mit ments by fur ther ing our best un der stand ings of them.
The con crete orig i nal mean ing and pre ce dents are ev i dence
of good-faith ef forts to pur sue those as pi ra tions, but they
are not the as pi ra tions them selves. They have no doubt
fallen short of our as pi ra tions. If fol low ing those sources
from the past dis hon ors our as pi ra tions and un der mines
our com mit ments, we have good rea sons to re ject them in
or der to pur sue our as pi ra tions and com mit ments.

More over —to re turn to the ques tion, Fi del ity to what?—
we should as pire to fi del ity to our scheme as an on go ing
frame of gov ern ment pur su ing the ends of the Pre am ble,
not as a set of con crete orig i nal mean ings or a string of pre -
ce dents. Again, I do not say that we have an ob li ga tion to
fol low the con crete past, though I do say that we as pire to
fi del ity to the Con sti tu tion. How can we honor fi del ity while
re ject ing ob li ga tion to the con crete past?

If we con ceive the Con sti tu tion as a frame of gov ern ment,
to be lived un der and worked out over time, we can ap -
proach it with an at ti tude of fi del ity but with out an ob li ga -
tion of obe di ence to con crete ex pected ap pli ca tions or pre ce -
dents. Fi del ity on this un der stand ing en tails a com mit ment
to mak ing the frame of gov ern ment work, to learn ing from
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ex pe ri ence, and to in ter pret ing the Con sti tu tion so as to fur -
ther its ends and re al ize its as pi ra tions.

Fi del ity? Yes. Com mit ment? Yes. Ob li ga tion or obe di ence in 
an au thor i tar ian sense to orig i nal ex pected ap pli ca tions or
pre ce dents? No. Fi del ity is not obe di ence to de ci sions al -
ready made for us in the past by peo ple who are long dead
and who were ig no rant of the chal lenges and prob lems of
our age. Fi del ity, rather, is an at ti tude of com mit ment to
mak ing the scheme work and to fur ther de vel op ing it,
build ing it out over time, as Balkin puts it, in ways to better 
re al ize its ends and our as pi ra tions.54 Or, as Dworkin and I
put it, to mak ing the Con sti tu tion the best it can be.55

V. FIT AND JUSTIFICATION IN CONSTITUTIONAL INTERPRETATION

Fi nally, I shall as sess Greene’s for mu la tions about the
‘pri macy of jus ti fi ca tion’ and ‘room for fit’. Greene ar gues
against in ter pre tive ob li ga tion to fol low the past, but he al -
lows ‘room for fit’.56 He ac knowl edges that in par tic u lar
cases there can be good rea sons for fol low ing past de ci -
sions. As Balkin puts it, ev i dence of con crete orig i nal mean -
ings and pre ce dents serve as a re source, not a con straint,
in con sti tu tional in ter pre ta tion.57 Sim i larly, Greene says
that they serve as a fac tor, not an ob li ga tion.58

I agree com pletely with Greene’s con cep tion of ‘room for
fit’.59 Yet he says that peo ple like Dworkin and me want to
treat fit as more than a fac tor.60 Greene con ceives of a pre -
sump tion of def er ence as ly ing on the ter rain be tween fit
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be ing a fac tor and fit be ing an ob li ga tion and sit u ates
Dworkin and me at that point. I think that Dworkin and I
give sim i lar room for fit, and we sim i larly treat fit as a fac -
tor though not an ob li ga tion. If I ap pear to treat fit as more
than a fac tor, I sus pect that it is sim ply be cause I have at -
tempted to pro vide a cor rec tive to Dworkin’s work – to do as 
he says, not as he does. I sus pect that most read ers out side 
our fam ily quar rel would ar gue that Dworkin and I, like
Greene, do give pri macy to jus ti fi ca tion over fit (or in deed
that we give too lit tle room for fit).

I would re sist fram ing the is sue in terms of whether fit or
jus ti fi ca tion has pri macy. Both di men sions en ter into in ter -
pre ta tion, and they are in ter twined. There is no raw or bare
fit that is prior to or apart from jus ti fi ca tion, nor is there any 
jus ti fi ca tion di vorced from fit that has any pur chase on us.

What is more, I do not be lieve that Greene has made the
case for the pri macy of jus ti fi ca tion over fit. He has, ad mit -
tedly, made the case for the unavoidability of jus ti fi ca tion
as well as fit, and the in ex tri ca ble con nec tion be tween
them. I would ar gue in stead that fit and jus ti fi ca tion are
co-orig i nal and of equal weight.61 Both are in her ently in -
volved in con sti tu tional in ter pre ta tion. Both stem from the
ba sic aim of de vel op ing the best in ter pre ta tion.

In places, Dworkin al most seems to re gret draw ing the
dis tinc tion be tween the two di men sions of fit and jus ti fi ca -
tion.62 Do ing so is im por tant for an a lyt i cal clar ity, but it
may lead peo ple to see the two di men sions as more dis tinct
than they are, as if they cor re spond to a two-step pro cess.
And it may lead them to view the two di men sions as se -
quen tial rather than as di men sions of a ho lis tic judg ment:
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as in, first we fit and then we jus tify.63 And it may lead
them to ar gue that one or the other is pri mary. For ex am -
ple, they might ar gue that ‘fit is ev ery thing’, to the ex clu -
sion of jus ti fi ca tion.64 Or, even if fit is not ev ery thing, that
fit has pri macy over jus ti fi ca tion. Or, to the con trary, that
jus ti fi ca tion has pri macy over fit. This is what Greene ar -
gues.65

In Se cur ing Con sti tu tional De moc racy, I spoke of the best
in ter pre ta tion as that which pro vides the best fit with and
jus ti fi ca tion of the con sti tu tional doc u ment, or der, and
prac tice.66 Thus, I pur posely avoided split ting up these two
di men sions. Hav ing said that, I should ac knowl edge that I
do make a fit case for my the ory of se cur ing con sti tu tional
de moc racy. But I has ten to add that, at the same time, I
make the case that my the ory jus ti fies our con sti tu tional
doc u ment, or der, and prac tice.

In writ ing the book, Con sti tu tional In ter pre ta tion: The Ba -
sic Ques tions with Sotirios Bar ber, I ini tially wanted to re fer 
to the two di men sions of fit and jus ti fi ca tion, but Bar ber in -
sisted that we avoid this dis tinc tion. For him, in ter pre ta tion 
is just a mat ter of giv ing the best ac count of hon or ing con -
sti tu tional com mit ments and fur ther ing con sti tu tional
ends. I have come to see the wis dom of this view of fit and
jus ti fi ca tion as in ex tri ca bly bound to gether in the idea of
giv ing the best ac count.

At the same time, I should em pha size that there is an a -
lyt i cal power and clar ity in dis tin guish ing fit and jus ti fi ca -
tion and ac knowl edge that I my self have dis tin guished the
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two in my own work.67 As against those who ar gue that ‘fit
is ev ery thing’, I have ar gued that fit alone is in suf fi cient to
re solve the clash be tween com pet ing in ter pre ta tions in hard 
cases. We have to re sort to jus ti fi ca tion to do so. As stated
above, my tak ing fit se ri ously shows that my moral read -
ings have a firm foot ing in our con sti tu tional prac tice. Fur -
ther more, fit en ables peo ple to see their as pi ra tions in the
Con sti tu tion. Fi nally, fit en ables us to crit i cize oth ers’ views 
as re vi sion ist, rad i cal, or sub ver sive. For ex am ple, I can
crit i cize the Tea Party as re vi sion ist, rad i cal, and sub ver sive 
be cause they can not even fit much of our twenty-first cen -
tury con sti tu tional prac tice. To be sure, I can also crit i cize
them on nor ma tive grounds of jus ti fi ca tion: they have a de -
fi cient, un just nor ma tive the ory, one more over that falls
short of or misses the mark on our as pi ra tions in the Pre -
am ble to the Con sti tu tion.

These uses of fit show the an a lyt i cal power, in cer tain
con texts, of stress ing fit. But that is not to say that, even
here, fit is en tirely dis tinct from jus ti fi ca tion. To re call
Greene’s for mu la tion, I would say that, in these ways, fit is
a fac tor in con sti tu tional in ter pre ta tion.68 In my book, I
shall say more about how fit fac tors in con sti tu tional in ter -
pre ta tion – even per fec tion ist in ter pre ta tion that as pires to
in ter pret the Con sti tu tion so as to make it the best it can
be and wor thy of our fi del ity.

I doubt that Greene would ob ject to what I have said here 
about fit and jus ti fi ca tion. To re ca pit u late: if I seem to give
pri macy to fit over jus ti fi ca tion, it is be cause I strive to
show that my the ory —though a Con sti tu tion-per fect ing
the ory— is a the ory of our con sti tu tional or der, not one of a
per fect lib eral Con sti tu tion. Like Greene, I view fit with orig -
i nal mean ing and pre ce dent as a re source for de cid ing con -
sti tu tional mean ing, as a fac tor in mak ing con sti tu tional
de ci sions, and as ev i dence of the con tent of our com mit -
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ments and in deed of po lit i cal jus tice. Even though in ter -
pret ers do not have an ob li ga tion to fol low the past, they
may be more ef fec tive in per suad ing peo ple that their in ter -
pre ta tions are faith ful to the Con sti tu tion’s as pi ra tions if
they can make an ar gu ment that their in ter pre ta tion both
fits with and jus ti fies the con sti tu tional doc u ment, un der-
ly ing con sti tu tional or der, and evolved con sti tu tional prac -
tice.

Fi nally, I would like to make an ob ser va tion con cern ing
Mi chael Seidman’s ev i dent view, in his book Con sti tu tional
Dis obe di ence, re lated to fit and jus ti fi ca tion. If Greene
would give pri macy to jus ti fi ca tion over fit, it seems that
Seidman would throw out fit al to gether and the Con sti tu -
tion along with it.69 As he ti tled an op-ed piece in the New
York Times: ‘Let’s [g]ive up on the Con sti tu tion’.70 Ev i dently
that would leave only nor ma tive ar gu ments about the best
thing to do. It is not clear to me that nor ma tive ar gu ments
with out re gard to fit with the ex tant con sti tu tional doc u -
ment, doc trine, and prac tice will be su pe rior to our cur rent
forms of ar gu ment. Nor ma tive ar gu ments tend to be more
per sua sive to peo ple when they are cast in terms of re al iz -
ing our com mit ments and as pi ra tions than when they are
cast sim ply as ar gu ments for an ideal state of af fairs. Sim i -
larly, I be lieve that, to a greater de gree than is com monly
ap pre ci ated, nor ma tive ar gu ment, at least in our po lit i cal
and con sti tu tional cul ture, is more constructivist than uto -
pian. It ar tic u lates the ide als im plicit in our prac tices.
Seidman might say this is a bad thing —that it shows the
de gree to which the Con sti tu tion has con stricted our think -
ing about jus tice and other good things—. But I be lieve that 
our think ing about jus tice is en riched through construc-
tivism, as com pared with what it would be like if we did
away with the Con sti tu tion or sim ply asked our selves what
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jus tice re quires as a uto pian mat ter.71 Con sti tu tional ar gu -
ments that fit and jus tify our con sti tu tional doc u ment and
prac tice ex ert a greater claim on peo ple than do uto pian ar -
gu ments, for the for mer are ar gu ments about the best un -
der stand ing of our prac tices, com mit ments, and aspira-
tions.

But this is not to say that in keep ing the Con sti tu tion,
in stead of do ing away with it, we are say ing we have an in -
ter pre tive ob li ga tion to fol low the past. Sim i larly, we are not 
en gag ing in con sti tu tional dis obe di ence if we re ject con crete 
orig i nal mean ing or pre ce dents. To the con trary, I would ar -
gue that by do ing so we are pur su ing con sti tu tional fi del ity.

In the pas sage quoted in the ep i graph with which I be gan 
this Es say, Jus tice Holmes fa mously wrote that ‘his toric
con ti nu ity with the past is not a duty, it is only a ne ces -
sity’.72 I sup pose that Holmes meant that some how there is
no avoid ing fol low ing the past. I do not en dorse Holmes’s
ev i dently de ter min is tic view. I, like Greene, would agree
with Holmes that fol low ing the past is not a duty. Un like
Holmes, how ever, I would say that it is a ne ces sity in the
weaker sense that, to be per sua sive in our con sti tu tional
cul ture, one gen er ally needs to ar gue that one’s in ter pre ta -
tions fit with the past, show the past in its best light (as
Dworkin and I put it), or re deem the prom ises of our ab -
stract moral com mit ments and as pi ra tions (as Balkin puts
it).73 This is not originalism. It is a moral read ing that as -
pires to fi del ity to our im per fect Con sti tu tion.
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