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Resumen:
Supongamos que Pedro desea otorgar ciertos derechos de una propiedad 
a María bajo la figura del “trust”. Si el derecho le exige a Pedro que esto se 
haga de manera escrita, ¿cómo se obtiene este requisito? ¿Qué hace que el 
derecho exija lo que exige? Una respuesta es que las directivas en el derecho, 
para su existencia y contenido, dependen de manera constitutiva en conven-
ciones sociales seguidas por jueces y otros oficiales. Otra es que ciertos prin-
cipios morales hacen que las proposiciones del derecho sean verdaderas y 
por lo tanto le dan el contenido al derecho. Con el debido reconocimiento a 
las aportaciones de Dworkin, sostengo que no debemos defender la segunda 
respuesta e ignorar la primera. Mi punto de vista es que logramos avances 
importantes en el debate, si reconciliamos la noción de que existen conven-
ciones sociales en los fundamentos del derecho, con la tesis de que ciertos 
principios morales figuran en una explicación constitutiva de las directivas. 
Inicio este artículo con la elaboración de una concepción moralizada de lo 
que son las convenciones sociales y cómo funcionan; para pasar a una se-
gunda etapa que intenta demostrar cómo y por qué resulta mejor integrar 
estas dos respuestas distintas en relación con la naturaleza del derecho; sin 
embargo, advierto que a lo largo del artículo, el argumento es más especu-
lativo que concluyente. 
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Abstract:
Suppose Jack wishes to settle Blackacre upon Jill under a trust. If the law 
requires him to manifest that trust in writing, in virtue of what does this 
standard obtain? What makes it the case that the law requires what it does? 
One view is that legal standards constitutively depend for their existence and 
content on social conventions followed by judges and other officials. Another 
is that certain moral principles make propositions of law true and thus give 
law its content. Pace Dworkin, I do not believe that we should endorse the 
latter at the expense of the former. My view is that we do better to reconcile 
the thought that there are social conventions at the foundations of law with 
the thesis that certain moral principles feature in a constitutive explanation 
of legal standards. I shall begin by elaborating a moralized conception of 
what social conventions are and how they work. With that in place, my next 
task will be to demonstrate how and why we do better to integrate these two 
competing perspectives on the nature of law; although I emphasize that the 
argument throughout is speculative rather than conclusive.
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ces, Normativity, Ronald Dworkin.

Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 
www.juridicas.unam.mx http://biblio.juridicas.unam.mx



Problema. Anuario de Filosofía y Teoría del Derecho
Núm. 10, enero-diciembre de 2016, pp. 111-134

113

MORALIZED CONVENTIONS IN LAW

Suppose Jack wishes to settle Blackacre upon Jill under a trust. If 
the law requires him to manifest that trust in writing, in virtue of 
what does this standard obtain? What makes it the case that the 
law requires what it does? One view is that legal standards consti-
tutively depend for their existence and content on social conven-
tions followed by judges and other officials. Another is that certain 
moral principles make propositions of law true and thus give law 
its content. Pace Dworkin, I do not believe that we should endorse 
the latter at the expense of the former. My view is that we do bet-
ter to reconcile the thought that there are social conventions at the 
foundations of law with the thesis that certain moral principles fea-
ture in a constitutive explanation of legal standards. I shall begin by 
elaborating a moralized conception of what social conventions are 
and how they work. With that in place, my next task will be to dem-
onstrate how and why we do better to integrate these two compet-
ing perspectives on the nature of law; although I emphasize that the 
argument throughout is speculative rather than conclusive.

I

How, if at all, do social conventions constitute reasons for action? 
Following George Letsas, my answer is that conventional reasons 
have three constitutive elements.1 The first is that there exists a com-
mon practice: a regularity of behaviour widely observed by a group 
of agents. This should be uncontroversial. If there are conventions 
governing how we dress for work or greet people on the phone, for 
instance, no doubt they obtain in virtue of descriptive facts about 
what we say and do around here.2

Yet the existence of a common practice is insufficient for the ob-
taining of a convention. This is because there are all sorts of behav-
ioural regularities that are not conventional in the requisite sense. 
Consider the following facts. The one is that everybody drives on the 
left in the UK. The other is that nearly all Englishmen refrain from 

1 George Letsas, ‘The DNA of Conventions’ (2014) 33 Law and Philosophy 535.
2  I sometimes write of ‘conventions’ instead of ‘social conventions’ in order to 

save words.
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torturing people.3 Plainly I have reason not to torture people. But 
that most Englishmen refrain from doing so is not part of my reason 
so to act. I would have that reason despite the existence of practices 
such as amputation and the rack. This is likely why we find offen-
sive the notion that our not torturing people is properly explained 
in terms of some conventional standard.

In any case, the matter is otherwise when it comes to the rules of 
the road. Here the existence of a common practice is, it seems, part 
of my reason to drive on the left. Supposing counterfactually, for in-
stance, that everyone drives on the right in the UK and thus expects 
other drivers to do the same, then I have reason to drive on the right, 
not the left. My reason to drive on a given side of the road constitu-
tively depends on the fact that others drive on it too.

This contrast gestures towards a second constitutive element of 
conventional reasons. Conventional reasons, I shall say, are essen-
tially compliance dependent.4 By this I mean that a convention ob-
tains not merely in virtue of facts about the existence of a common 
practice. Equally relevant is the fact that the material convergence 
of behaviour is typically a motivating reason to conform accordingly.

There are reasons that explain what we do and reasons that jus-
tify what we do. Motivating reasons are of the former kind. Suppose 
I do not turn up for work today on the strength of a horoscope pre-
dicting that some calamity is due to befall me there. Do I have any 
reasons to act in this way? No, if what we have in mind are norma-
tive reasons: considerations that make my action good, right, or jus-
tified. Living in fear and letting my colleagues down on the basis of 
pseudoscience published by charlatans is not the thing to do. Still, 
my belief in the truth of the horoscope explains my action. For we 
can cite that belief as the reason I took myself as having; a consider-
ation in light of which I did not turn up for work today; the fact that 
furnishes my motivation so to act.

Now imagine the following scenario. Anne is getting married. I ac-
cept her invitation. The day of the wedding has come. What should 

3 The masculine will be taken to include the feminine wherever necessary. I 
mean no offence to my women readers.

4 I borrow this term from Andrei Marmor, Social Conventions: From Language 
to Law (Princeton University Press 2009) 11.
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I wear? Suppose I reason thus: ‘everybody will be wearing a suit so, 
rather than standing out like a sore thumb, I had better wear one 
too’. Suppose further that the other guests reason in the same way. 
Here we have an illustration of the necessary connection between 
reasons for action and convergent practice that distinguishes social 
conventions from mere regularities of behaviour. The fact that peo-
ple converge in wearing suits to weddings explains my action. For 
that regularity of behaviour is itself a consideration in light of which 
I chose to wear a suit. The fact that there exists a common practice 
to this effect is a motivating reason for me to conform accordingly.

But motivating considerations are not the whole story. One of the 
clear fixed points about social conventions is that we often invoke 
them by way of governing the behaviour of ourselves and others. As 
Margaret Gilbert puts the point:5

Social conventions are undoubtedly both ubiquitous and influential. 
However local or temporary, they are always forces to be reckoned with. 
To give some examples: if there is a convention in my social circle that 
one send one’s hosts a thank-you note after a dinner party, then I court 
censure if I never send such notes. If I arrive in a country where there 
is a convention that only close family members ever kiss in public, and 
I kiss an old friend on meeting her in a restaurant I risk being thought 
outrageous, alien, insane, or all three. Once I know that there is such a 
convention in the country where I am living, I have an argument for act-
ing in accordance with the convention, though not necessarily one which 
will finally dictate how I act. The existence of a convention is, then, apt to 
encourage conformity to the convention.

Gilbert does well to highlight how conventional practices are of-
ten premises in support of conclusions about what we are justified, 
mandated, or permitted to do. Take her example of a convention 
requiring guests to send their hosts thank-you notes after a dinner 
party. What makes it the case that the convention obtains? To be 
sure, we have to begin by heeding the fact that people participate in 
a common practice, as well as facts about their motivating reasons 
for doing so. But we cannot stop there. We would not say that people 

5 Margaret Gilbert, On Social Facts (Princeton University Press 1989) 316.
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had a convention concerning the sending of thank-you notes after 
dinner parties unless they regarded the material practice as bind-
ing: something that to some extent or degree ought to be done. The 
upshot is that it remains for us to give reckoning of how it is exactly 
that such facts constitute a standard, and thereby serve as a basis 
for the evaluation or criticism that Gilbert draws attention to in her 
example.

Part of coming to see why this is a difficult problem is appreciating 
how the concepts of motivating and normative reasons are simulta-
neously engaged in our understanding of what social conventions 
are and how they work. Motivating considerations play an essential 
role in distinguishing conventional practices from mere regularities 
of behaviour. Yet normative reasons are also present in our under-
standing of conventions, since we often invoke them by way of gov-
erning the behaviour of ourselves and others. So we have something 
of a puzzle. Why is it that the concepts of motivating and normative 
reasons are simultaneously engaged in our understanding of social 
conventions? How is it exactly that a combination of facts about the 
existence of common practices and motivating reasons for thus par-
ticipating in them constitutes a standard to conform?

The basic idea underlying a moralized account of social conven-
tions is that they are necessarily normative reasons that have a compo- 
site structure. The thought is that facts about the existence of com-
mon practices and motivating reasons for thus participating in them 
are characteristically elements or non-normative premises in sup-
port of conclusions about what we owe to each other. In this way, 
our moralized account insists on specifying a third constitutive ele-
ment of conventional reasons: moral principles that constitutively 
explain what it is about the fact that there exists a common practice 
of F-ing and the fact that people are motivated to F precisely be-
cause of this convergence of behaviour that justifies conformity to 
that practice.

Let me proceed to sharpen this claim by discussing an example. 
Consider the case of driving on the left in the UK.6 Ignore the fact 

6 I have taken much instruction here from George Letsas, ‘The DNA of 
Conventions’ (n 1) 22-3. See also Nicos Stavropoulos, ‘Words and Obligations’ in L 
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that such conduct is legally required. We can easily imagine a pos-
sible world where the rules of the road are not subject to legal regu-
lation, and even in the actual world it is a truism that the fact that 
some conduct is legally required is insufficient to guarantee compli-
ance. (Looking out of my window, it immediately becomes apparent 
how enacted statutes that prohibit littering, for example, are hardly 
obeyed and poorly enforced.) At any rate, two facts give me reason 
to believe that people will continue to drive on the left in the UK. The 
one is the existence of a common practice to this effect. The other 
is that people are motivated by the expectation that other drivers 
will do the same. On my view, the crucial fact of this expectation is 
necessarily part of a genuine normative reason to drive on the left. 
Suppose counterfactually that everyone drives on the right in the UK 
and thus expects other drivers to do the same. The upshot is that I 
have reason to drive on the right, not the left. My reason to drive on a 
given side of the road, as we have seen, constitutively depends on the 
fact that others drive on it too. But motivating considerations are not 
the whole story. The fact that drivers in the UK converge in driving 
on the left and are motivated so to act by the expectation that other 
drivers will do the same is only part of the explanation as to why I 
have a conventional reason to conform to that practice. Driving is 
a potentially dangerous activity. Every day it causes accidents that 
harm vital human interests. It matters that people converge in driv-
ing on a given side of the road. In this way, moral principles have a 
foundational role to play in a constitutive explanation of what makes 
it the case that the relevant convention obtains. To be clear about 
this point, the claim is not that facts about the existence of a com-
mon practice of driving on the left and the motivating reasons for 
thus participating in it constitute a conventional standard that we 
have independent moral reasons to follow. The claim is that moral 
principles, such as respecting the value of human life, make those 
facts relevant and thereby explain how it is that they constitute a 
conventional reason, a real reason, for me to drive on the same side 
as others.

Duarte d’ Almeida, J Edwards and A Dolcetti (eds), Reading HLA Hart’s ‘The Concept 
of Law’ (Hart Publishing 2013) 123.
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To sum this up, the mark of social conventions is that they are nec-
essarily normative reasons: a convention obtains in virtue of those 
moral principles that constitutively explain what it is about the fact 
that there exists a common practice of F-ing and the fact that peo-
ple are motivated to F precisely because of this convergence of be-
haviour that justifies conformity to that practice. A properly worked 
out moralized account of social conventions would be a large project 
and worthy of attention in its own right. In this section, I have been 
concerned merely to establish the plausibility of this line of thought, 
since I want to lay greater stress on the claim that it proves fertile in 
philosophical discussions of the nature of law.

II

Consider our earlier example from trusts law doctrine. That the 
law requires Jack to manifest his trust in writing (‘F’ for short) con-
stitutively depends, no doubt, on enacted statutes and decided cases. 
Yet those paradigmatic ‘sources of law’ are ultimately descriptive 
facts about what legislatures and courts have said and done. How is 
it possible, then, that such facts constitute the legal standards that 
they do? How do the facts, for instance, that 150 Members of the 
House voted in a certain way and that judges as a matter of settled 
practice are not disposed to enforce oral declarations of trusts of 
land make it the case that Jack is legally required to F?

Let us refer to this foundational problem of legal theory as the 
constitutive question. There is an understandable tendency of phi-
losophers to miss the issues here. True, English lawyers have little 
difficulty identifying the Law of Property Act 1925 as being espe-
cially relevant to Jack’s case. And yes, Section 53(1)(b) of the Act 
states quite plainly that: ‘a declaration of trust respecting any land 
or any interest therein must be manifested and proved by some 
writing signed by some person who is able to declare such trust or 
by his will’. But the concerns are not so easily dismissed. The consti-
tutive question demands that we provide an account of what it is for 
the statute to have that effect of legally requiring Jack to F. Even if 
we agree, more abstractly, that enacted statutes and decided cases 
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are relevant in determining what the law requires on a particular 
issue, it still seems pertinent to ask: how and why is that so? What 
makes them relevant? What is it exactly about these practices that 
generate the legal rights and duties that obtain in a given jurisdic-
tion at a given time?7

One way of answering the constitutive question is by appealing 
to social conventions followed by judges and other officials. Let us 
say that those concerned to defend such a thesis have embarked 
on the project of legal conventionalism. The root idea underlying 
that project is that a conventional practice of the courts and other 
officials, whose role it is to identify and enforce certain standards 
as law, holds the key to explaining how and why it is exactly that 
certain acts or events have legal significance in a given jurisdiction. 
Stated in this way, I appreciate that the root idea is decidedly vague. 
But there is a very good reason for that: to adopt the root idea as a 
plausible starting point is not yet to embrace any one specific pro-
posal concerning how that thought may be developed.

Reflect a moment on the explanatory burdens involved when it 
comes to elaborating the root idea underlying the project of legal 
conventionalism. It seems clear that the would-be legal convention-
alist has to proceed in three discrete steps: first, she owes us an ac-
count of what social conventions are and how they work; second, 
she has to explain how that account is supposed to extend to the 
legal domain; third, she has to do so in a way that makes convinc-
ing the thought that legal standards obtain in virtue of some, by hy-
pothesis, conventional practice among judges and other officials in 
a given jurisdiction. The present point is that we can sensibly argue 
and legitimately disagree about how we should go through these 
three argumentative steps. It should come as no surprize, then, that 
the project of legal conventionalism, as we shall see, encompasses 
very different answers to the constitutive question.8

7  My presentation of the constitutive question draws on Mark Greenberg, 
‘How Facts Make Law’ (2004) 10 Legal Theory 157. See too Nicos Stavropoulos, 
‘Obligations, Interpretivism and the Legal Point of View’ in Andrei Marmor (ed), 
The Routledge Companion to Philosophy of Law (Routledge 2012) 76.

8 In Section III, more specifically.
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Before getting to that, however, let me develop certain aspects of 
my own view. The previous section sketched a moralized account 
of social conventions. The time has come to extend that account to 
the legal domain. Start with the thought that there exists a common 
practice of judges recognizing certain acts or events as having legal 
significance in a given jurisdiction.9 Understood in the right way, this 
should be uncontroversial. Philosophers sometimes use the term 
‘practice’ in a thicker sense than I am at present. As we have seen, 
my general policy is to use that term to pick out descriptive or con-
tingent facts about mere regularities of behaviour not the standards 
that obtain, when they obtain, in virtue of practices so understood. 
With that, I propose to sharpen my starting point in the legal case by 
considering the following counterfactual.

Suppose judges in England and Wales J are not disposed to con-
verge in holding written declarations necessary to create valid 
trusts of land R. What matters for present purposes is that R is not, 
it seems, a normative standard that obtains in J. True, the Law of 
Property Act 1925 says otherwise. But unless and until it becomes a 
matter of settled practice for the courts to regard statutes emanating 
from the Westminster Parliament in the UK as constitutive of legal 
rights and duties —as standards that they have a duty to recognize 
and enforce in dealing with matters that come before them in their 
official capacity— it seems odd to say that they have such an effect. 
The upshot is that legal standards constitutively depend for their 
existence and content, if only in part, on descriptive facts about what 
judges consider enforceable in court. And yet, as Dworkin explains, 
this is just as much a source of perplexity as it is of insight:10

But it is a formidable problem for legal theory to explain why judges 
have such a duty. Suppose, for example, that a statute provides that in 
the event of intestacy a man’s property descends to his next of kin. Law-
yers will say that a judge has a duty to order property distributed in ac-
cordance with that statute. But what imposes that duty on the judge? We 
may want to say that judges are ‘bound’ by a general rule to the effect 
that they must do what the legislature says, but it is unclear where that 

9 I shall stop saying ‘and other officials’ now in order to save words.
10 Taking Rights Seriously (Harvard University Press 1977) 49.
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rule comes from. We cannot say that the legislature is itself the source 
of the rule that judges must do what the legislature says, because that 
explanation presupposes the rule we are trying to justify. Perhaps we 
can discover a basic legal document, like a constitution, that says either 
explicitly or implicitly that the judges must follow the legislature. But 
what imposes a duty on judges to follow the constitution? We cannot 
say the constitution imposes that duty without begging the question in 
the same way.

From the perspective of our moralized account of social conven-
tions, then, how do we set about explaining a judicial duty to recog-
nize and enforce certain standards as law? What we do, essentially, 
is rehearse the basic movements in our discussion of how it is ex-
actly that a convention obtains for people to converge in driving on 
a given side of the road. There are two such movements. The first 
is to make plausible the idea that the common practice of judges 
recognizing certain acts or events as having legal significance in a 
given jurisdiction is compliance dependent. The second is to show 
how the fact of such compliance dependence is capable of generat-
ing a genuine normative reason for judges to conform to the com-
mon practice, in particular by identifying the principles or values 
that make that so.

‘[S]urely an English judge’s reason for treating Parliament’s legis-
lation (or an American judge’s reason for treating the Constitution) 
as a source of law having supremacy over other sources includes the 
fact that his judicial colleagues concur in this as their predecessors 
have done’.11 Perhaps, but as Daniel Dennett writes, philosophy stu-
dents are well advised to avoid using the ‘surely’ operator in their 
essays: ‘it marks the very edge of what the author is actually sure 
about and hopes readers will also be sure about’.12 Let us therefore 
try to be more systematic in our suggestion that the common prac-
tice of judges recognizing certain acts or events as having legal sig-
nificance in a given jurisdiction is indeed compliance dependent.

As we have seen, a convention obtains only when the partici-
pants in a common practice are motivated to conform for certain 

11  HLA Hart, The Concept of Law (3rd edn, Clarendon Press 2012) 267.
12  Intuition Pumps and Other Tools for Thinking (Penguin 2013) 53.
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reasons. Conventional reasons, to reiterate, are essentially compli-
ance dependent: a convention obtains not merely in virtue of facts 
about the existence of a common practice. Equally relevant is the 
fact that the material convergence of behaviour is typically a moti-
vating reason to conform accordingly. In the legal case, the sugges-
tion is that judges are motivated to recognize and enforce certain 
standards as law precisely because of the existence of their shared 
practice to this effect. How do we make that suggestion plausi-
ble? In the main, we proceed by examining motivating reasons in 
greater detail than we have done hitherto.

What does it mean to say that a motivating reason relation R (p, 
x, c, j) holds between a fact p, an agent x, a set of conditions c, and 
an action j (e. g. the fact that it is raining is a motivating reason for 
Adam to take an umbrella to work today)?13 Thus far, I have relied on 
an intuitive notion of motivating reasons as considerations in light 
of which one acts. But, to tidy this up, it bears emphasizing that a 
gamut of mental states and propositional attitudes may be relevant 
in this connection. That x expects, hopes, or fears that p are all can-
didate considerations that explain her j-ing. Similarly, that Adam is 
disposed to take an umbrella to work on rainy days or believes that 
this is something that he ought to do in these circumstances c are 
both candidate explanations of why he took an umbrella to work 
today.

In consequence, the suggestion that judges are motivated to rec-
ognize and enforce certain standards as law precisely because of the 
existence of their shared practice to this effect is not as restrictive 
as it sounds. Once we realize that motivating reasons comprise a 
number of different mental states and propositional attitudes, we 
can afford to take a fairly inclusive view of the types of motivation 
that judges may have for engaging in legal practice. For instance, it is 
not required on my view that judges regard their convergence of be-
haviour as an arbitrary solution to a coordination problem of some 
description, in particular one of securing uniformity of practice as 
regards the identification of law. Furthermore, I can perfectly well 

13 This schema draws on TM Scanlon, Being Realistic about Reasons (Oxford 
University Press 2014) 31.
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accommodate the possibility that judges typically have a belief that 
the legal regime constituted by their shared practice is morally justi-
fied, such that they ought to conform to it accordingly. Less savoury 
reasons for engaging in legal practice, such as a cynical interest in 
career advancement, are also within the realms of possibility on my 
view. This is because the only thing I mean to insist on here is that 
whatever other reasons judges may have for conforming to their 
shared practice of recognizing and enforcing certain standards as 
law, they would not do so but for the existence of the shared prac-
tice, which in that sense may plausibly be said to be compliance de-
pendent.14

Even so, it is by no means clear how this generates a duty to con-
form. How do facts about the existence of a compliance dependent 
practice of recognizing certain acts or events as having legal signifi-
cance in a given jurisdiction constitute good reasons for judges to 
conform accordingly? Our moralized account of social conventions 
gives us a preview of how the argument will go. In the general case, 
the basic idea is that the various mental states and propositional at-
titudes constituting motivating reasons for engaging in a common 
practice can be normative reasons for the action of others. In the le-
gal case, the claim is that therein lies the key to explaining a judicial 
duty to recognize and enforce certain standards. Judges converge 
in determining legal rights and duties in established ways. They are 
motivated to do so by their expectation that other judges will do the 
same. Together those facts constitute a genuine normative reason 
for them to converge in recognizing certain acts or events as having 
legal significance in a given jurisdiction. They have a duty to enforce 
certain standards in matters that come before them in their official 
capacity. The duty obtains in virtue of a plurality of moral principles 
including, but by no means limited to, fairness and the protection 
of legitimate expectations. It is those principles that constitutively 
explain how and why the fact that judges participate in a common 
practice as well as facts about their motivating reasons for doing 
so justify conformity to that practice —they make it right that their 

14 I am much indebted here to Leslie Green, ‘Positivism and Conventionalism’ 
(1999) 12 Canadian Journal of Law and Jurisprudence 35.
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judgements of what the law requires on a particular issue are in line 
with that of other judges.

III

Rather than doing so in the abstract, I shall develop this view 
with reference to a position that Dworkin calls ‘conventionalism’.15 
In many ways, this conception of law is superficially similar to mine. 
It will therefore be fruitful for me to proceed by distinguishing these 
approaches to the constitutive question, both of which in their own 
way and for very different reasons appeal to social conventions fol-
lowed by judges and other officials.

Proceeding in this fashion is also germane to my central thesis. 
On the one hand, I want to defend the view that there are social con-
ventions at the foundations of law. On the other hand, I do not wish 
to disagree with Dworkin that certain moral principles feature in a 
constitutive explanation of legal standards, or even that citizens are 
entitled to principled consistency in the determination and coercive 
enforcement of their legal rights and duties.16 On the contrary, the 
plan is to show why we do better to reconcile the thought that there 
are social conventions at the foundations of law with the thesis that 
certain moral principles make propositions of law true and thus give 
law its content.

Conventionalism interests me, then, for two main reasons. The 
first is the centrality of this position, both in Dworkin’s influential 
case against the project of legal conventionalism and, moreover, the 
arguments developed in support of his positive conception of law 
as integrity. A congenial way of putting this last point is that con-
ventionalism functions as a picture in Dworkin’s thought, by which I 
mean that it bespeaks a discrete set of assumptions or presupposi-
tions about what our theoretical options are when it comes to pur-
suing the project of legal conventionalism. In what follows, I shall 
argue that these assumptions are unduly restrictive —in particular, 

15 Law’s Empire (Harvard University Press 1988) 94, 114-50.
16 Ibid, 176-224.
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that they foreclose on the possibility of there being a highly plausi-
ble and altogether more sophisticated version of legal conventional-
ism, one which not only remains untouched by Dworkin’s influential 
arguments, but may also suggest a requisite turn and development 
in his own conception of law as integrity. Thus, my second reason for 
wishing to engage with conventionalism is that it acts as a helpful 
springboard for the development of my own views.

In the interests of space, I shall have to assume broad familiarity on 
the part of the reader with respect to the relevant backstory in Dwor-
kin’s discussion of conventionalism and, therefore, confine myself 
to the following by way of rudimentary overview. After taking him-
self to have exposed the shortcomings of the ‘plain fact’ view of the 
grounds of law,17 Dworkin’s next thought is that it can nevertheless 
be recast as an interpretive thesis: more precisely, a constructive 
interpretation of legal practice that deserves a hearing. Construc-
tive interpretations of this kind have a particular structure. They 
begin by accepting the proposition that our concept of law picks 
out the discrete political value of legality, such that the fundamental 
point of legal practice is to guide and constrain the collective use of 
force in a given community. In this way, legality demands that the 
coercive power of government should be deployed only when it is 
permitted or required by the rights and duties that obtain on account 
of past political decisions and practice concerning when that use of 
force is justified. What constructive interpretations of legal practice 
have to do, as a result, is elaborate on these abstract and provisional 
starting points. Having begun our enquiry with the thought that le-
gal rights are those that people are properly entitled to enforce on 
demand though adjudicative and other coercive institutions, the 
pressing question that we now have to confront is: how do people 
acquire such rights? In order to answer that question, what we have 

17 Ibid, 7: ‘The law is only a matter of what legal institutions, like legislatures 
and city councils and courts, have decided in the past. If some body of that sort has 
decided that workmen can recover compensation for injuries by fellow workmen, 
then that is the law. If it has decided the other way, then that is the law. So questions 
of law can always be answered by looking in the books where the records of 
institutional decisions are kept... Law exists as a plain fact, in other words, and what 
the law is in no way depends on what it should be’.
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to do is engage in substantive argument concerning the discrete po-
litical value that our concept of law picks out. To be sure the value 
of legality furnishes a significant constraint on the collective use of 
force in a given community. But what is the point of that constraint? 
Why is it valuable? What, if anything, is good about it?

What Dworkin has in mind by conventionalism is best summed 
up in the following passage:18

Conventionalism gives an affirmative answer to the first question posed 
by our “conceptual” description of law. It accepts the idea of law and le-
gal rights. It argues, in answer to the second question, that the point of 
law’s constraint, our reason for requiring that force be used only in ways 
consistent with past political decisions, is exhausted by the predictabil-
ity and procedural fairness this constraint supplies; though as we shall 
see conventionalists divide about the exact connection between law and 
these virtues. It proposes, in answer to the third question, a sharply re-
stricted account of the form of consistency we should require with past 
decisions: a right or responsibility flows from past decisions only if it is 
explicit within them or can be made explicit though methods or tech-
niques conventionally accepted by the legal profession as a whole. Polit-
ical morality, according to conventionalism, requires no further respect 
for the past, so when the force of convention is spent judges must find 
some wholly forward-looking ground of decision.

Although it oversimplifies, we can represent Dworkin as having 
two main points to raise in response to conventionalism, so under-
stood. First, we can doubt whether the relevant conventions exhaust 
the grounds of law in a given jurisdiction. For when we consider 
how judges do not simply put aside their books and make all-things-
considered judgements, but rather continue to sensibly argue and 
legitimately disagree, about what the law requires in the instant 
case, even when the explicit extension of the relevant conventions 
has run out, we may be sceptical about the suggestion that they do 
indeed constitutively determine the existence and content of legal 
standards. Second, it is by no means clear what if any good reasons 
there are for judges to slavishly follow the relevant conventions in 

18 Ibid, 94.
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the legal domain. Assuming we are right to dismiss the plain fact 
view of law, and thereby take seriously the challenge of explaining 
what it is exactly that justifies our practice, just what theoretically 
interesting role remains for the convergent practice of judges and 
other officials in a constitutive explanation of legal standards? To be 
sure their beliefs and attitudes may track what it is about their con-
vergent practice that justifies the imposition of some legal standard 
in matters that come before them. But, then again, they may not. 
From this it follows that: ‘it is implausible to think that any judge’s 
conviction that he ought to decide cases in a “proper” way depends 
on the convergent behaviour of other judges. A judge would think he 
should decide in a proper way whatever other judges do or think’.19

It is precisely for these and other reasons why Dworkin takes his 
conception of law as integrity to have the better of the argument. The 
grounds of law are not exhausted by social conventions followed by 
judges and other officials: such grounds include those moral prin-
ciples implicit in the decisions and practices drawn attention to by 
conventionalism and, moreover, presupposed by them by way of jus-
tification. There is more to legality than the ideal of protected expec-
tations: it has the expressive value of enabling a political community 
to speak with one voice—in other words, to act on a coherent set of 
principles in circumstances of pervasive disagreement about what 
justice and fairness require, something which citizens are owed in 
view of their right to equal concern and respect. Only by accepting 
these claims, so the argument goes, do we present law in its best 
light. Conventionalism fails as a constructive interpretation of legal 
practice.

The argument as it stands does not work, however, because it 
rests on a false dichotomy. According to Dworkin, there are two main 
options available when it comes to elaborating the root idea under-
lying the project of legal conventionalism. In this way, the would-be 
legal conventionalist has something of a dilemma. On the one hand, 
she could subscribe to the plain fact view of the grounds of law. But 
this gives rise to a familiar difficulty. That judges and other officials 
manifest a complex attitude of acceptance of a rule of recognition 

19  Ronald Dworkin, Justice in Robes (Harvard University Press 2006) 193-4.
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along the lines suggested by H. L. A. Hart, say, does not make the rule 
binding or constitute a reason for them to act in accordance with the 
rule.20 It may be that such dispositions are a necessary condition for 
the existence of a conventional standard to recognize certain acts 
or events as having legal significance in a given jurisdiction. But on 
Dworkin’s view, with which I am inclined to agree, such dispositions 
are insufficient of themselves: the would-be legal conventionalist 
must proceed by specifying genuine normative considerations that 
constitutively explain what it is about those dispositions that make 
them good grounds for the assertion of a judicial duty to recognize 
and enforce those standards.21 On the other hand, we might endorse 
conventionalism. But, as we have just seen, the indications are that it 
neither fits nor justifies our practice. So, where do we go from here?

At first blush, the plain fact view and conventionalism do not ap-
pear to be false alternatives. On the contrary, initially they seem to 
be radically different. Certainly both perspectives on the nature of 
law give social conventions pride of place. But, ostensibly speaking, 
these accounts diverge when it comes to the role played by substan-
tive considerations of political morality in their respective answers 
to the constitutive question. Whereas the former appeals to conven-
tions in order to exclude the possibility of those substantive consid-
erations having a pivotal role to play in constitutive explanations of 
what makes it the case that the law requires what it does, the latter 
comes at the question of what makes propositions of law true in a 
very different fashion. Conventionalism, after all, is supposed to be 
a constructive interpretation of legal practice. In this way, its appeal 
to social conventions in the legal domain is predicated on a substan-
tive moral claim about what is really good about legality, and a cor-
responding view of what judges are up to in dealing with matters 
that come before them in their official capacity.

Appearances can be deceptive, however, and I should now like 
to suggest that the foregoing dialectic forces us to make a choice 
between a limited range of options. In actuality, the plain fact view 
and conventionalism are fundamentally similar. Both positions, I 

20  See, The Concept of Law (n 11) 100-17.
21  See, Taking Rights Seriously (n 10) 57.
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shall say, proceed on the basis of a non-moralized account of social 
conventions. And both positions, in my view, share a certain picture 
of what law is and how it works which is altogether antithetical to 
those of us who are receptive to the notion that law is a department 
of political morality.

Look again at the earlier passage setting out conventionalism. 
This conception of law does not proceed on the footing that moral 
principles such as fairness and the protection of legitimate expecta-
tions have a constitutive role to play in accounts of how and why it is 
exactly that certain conventions obtain in the legal domain. On the 
contrary, it proceeds on the basis of a familiar two-step procedure 
which is excellently discussed in the writings of Nicos Stavropou-
los on the ‘Orthodox View’ and Mark Greenberg on the ‘Standard 
Picture’.22 To flesh this out, according to conventionalism, whether 
certain conventions obtain in the legal domain exclusively depends 
on facts about the existence of a convergent practice of judges and 
other officials, as well as facts about their motivating reasons for 
thus conforming to that practice. This is the basic idea underlying 
a non-moralized account of social conventions and it constitutes 
step 1 of the aforementioned two-step procedure underlying con-
ventionalism. To be sure, conventionalism identifies an ideal of pro-
tected expectations and certain other independent substantive rea-
sons for conforming to those conventions so constituted. But notice 
how this substantive argument only emerges at an analytically later 
stage. Conventionalism does not appeal to moral principles in order 
to establish that a convention exists and has a particular content. It 
appeals to moral principles in order to explain why we have reason 
to follow conventions constituted independently of them.

If the earlier passage does not convince you, reflect on certain 
other aspects of Dworkin’s presentation of conventionalism. The 
whole point of conventionalism is to deny that moral principles 
feature among the grounds of law. This conception of law, in other 
words, is expressly designed to prevent those principles from hav-

22  Stavropoulos, ‘Obligations, Interpretivism and the Legal Point of View’ (n 7); 
Mark Greenberg, ‘The Standard Picture and Its Discontents’ in L Green and B Leiter, 
(eds), Oxford Studies in Philosophy of Law, vol 1 (Oxford University Press 2011) 39.
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ing that role in a constitutive explanation of legal standards. If it did 
conceive such a role for principles, then its guiding idea —that le-
gality demands the determination of legal rights and duties to be 
an explicit and non-contestable affair— could not get started. This 
is precisely why conventionalism envisages the possibility of there 
being gaps in the law, and therefore encourages judges to make all-
things-considered judgements about how the law should be devel-
oped when the explicit extension of the relevant conventions has 
run out. If principles had a constitutive role to play in its account of 
what makes propositions of law true, then conventionalism would 
not, I take it, be so concerned about gaps in the law. Finally, notice 
how Dworkin often speaks of what the relevant conventions ‘stipu-
late as law’.23 This matters because it indicates what the conventions 
do, according to conventionalism, as Dworkin understands it. The 
conventions determine who counts as a legal authority in a given 
jurisdiction, and how that authority is to be exercised. As Dworkin 
says himself, the conventions are principally concerned with: ‘who 
has the power to legislate and how that power is to be exercised and 
how doubts created by the language are to be settled’.24 So, it is taken 
as granted here that conventionalism proceeds on the understand-
ing that legal institutions create legal norms by communicating a 
characteristic intention to do so. And it is precisely for this reason 
why when Dworkin discusses whether conventionalism justifies our 
practice his focus is on the instrumental goods that such a concep-
tion of law is likely to yield, chief among them of course the securing 
of valuable uniformity of action in the face of coordination problems.

Having begun with this understanding of conventionalism as an 
interpretive thesis, it is relatively easy for Dworkin to criticize it in 
the way that he does. If that claim sounds too strong, weaken it to 
read that I find those criticisms convincing and am prepared to ac-
cept them for the purposes of this paper. I make those concessions, 
of course, because my view is that Dworkin has only captured one 
way of elaborating the root idea underlying the project of legal con-
ventionalism, from an interpretivist perspective. There is, it seems 

23 Law’s Empire (n 15) 116 (emphasis added).
24 Ibid, 115.
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to me, and as I shall now go on to explain, another way of proceeding 
that does not take the orthodox view or standard picture for granted 
together with its non-moralized account of social conventions.

The subtle but crucial difference between this alternative view, 
which I favour, and conventionalism, as Dworkin understands 
it, which I do not, is its commitment to a one-step rather than two-
step approach to the constitutive question. Drawing on our mor-
alized account of social conventions, the thought is that moral 
principles are pivotal in a constitutive explanation of why certain 
conventions obtain in the legal domain. Unlike conventionalism, we 
do not take the view that the existence and content of those con-
ventions exclusively depends on facts about the existence of a con-
vergent practice of judges and other officials, as well as facts about 
their motivating reasons for thus conforming to that practice, and 
only then raise the question whether there are any good reasons to 
conform. Such facts do not constitute a conventional standard all on 
their own, so principles are needed to make it the case that those 
conventions obtain in the first place. Understood as considerations 
external to those descriptive facts about convergent behaviour and 
attendant mental states, the principles identify how, why, in what 
way, and which of these facts make it the case that the law includes a 
particular requirement. In this way, the principles do not merely ex-
plain why judges have reason to conform to their conform practice. 
They rather set the standard: they constitutively determine what 
the practice is, and what it requires on a particular issue.

Perhaps the most natural objection to raise at this point is that I 
have failed to propose anything other than Dworkin’s own answer 
to the constitutive question. Even if we agree that proceeding in this 
fashion has the potential to avoid the shortcomings of convention-
alism, this is only because I have given up on anything distinctive 
about the thesis that there are social conventions at the foundations 
of law. Indeed, there really is no point in pursuing the project of legal 
conventionalism unless we retain a theoretically interesting role for 
the convergent practice of judges and other officials in a constitutive 
explanation of legal standards. As we have seen, this is especially 
hard to do from an interpretivist perspective. Among other rea-
sons, this is because there does not seem to be anything other than 
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a contingent connection between, on the one hand, the principles or 
other standards that judges are disposed to enforce in dealing with 
matters that come before them in their official capacity and, on the 
other hand, those which actually do, as a substantive matter of po-
litical morality, justify the imposition of coercive force: namely, the 
legal rights and duties that obtain in the instant case.

But I wonder whether the connection is so contingent. As I said 
earlier, my appeal to moralized conventions in the legal domain is 
not meant to displace the thesis that citizens are entitled to princi-
pled consistency in the coercive enforcement of their legal rights and 
duties. The thought is that a moralized approach to the project of le-
gal conventionalism helps to put that thesis on its strongest footing, 
and in so doing may suggest a requisite turn and development in the 
positive conception of law as integrity.

The basic idea is that legality has the expressive value of enabling 
a political community to speak with one voice. A legitimate question 
that we can raise about law as integrity, then, is whether it properly 
enables such a community so to speak. Compare the following types 
of principles. On the one hand, those which are implicit in certain 
political decisions and practice and moreover presupposed by them 
by way of justification. On the other hand, those which constitutively 
explain why judges have good reasons to conform to their by hy-
pothesis conventional practice of recognizing certain acts or events 
as having legal significance in a given jurisdiction. The former are 
the principles in play on law as integrity. The latter are the prin-
ciples in play on my view. Both are genuine moral principles, to be 
sure. But the scope of the latter is considerably narrower.

A long-standing criticism of law as integrity is that it threatens 
to render law esoteric. In other words, it entails that ‘there can be 
law —lots of law— that no one has ever heard of’.25 Another way 
of putting this point, which is altogether more germane to my pur-
poses, is that on law as integrity the principles which by hypothesis 
justify past political decisions and practice are not sufficiently tied 
to the common practice, propositional attitudes, in short the agency 
of those whose task it is to identify and enforce certain standards 

25 Leslie Green, ‘Introduction’ to HLA Hart, The Concept of Law (n 11) xviii.
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as law in a given jurisdiction. True, legality demands that a political 
community speaks with one voice. But whose voice? Is it right for a 
political community to be governed by principles that conceivably 
have little, if anything, to do with the agency of those persons or 
institutions charged with the task of developing the law on a daily 
basis?    

In any case, the indications are that no such problems arise on my 
account, because the principles in play are specifically those which 
constitutively explain why judges have good reasons to conform 
to their conventional practice of recognizing and enforcing certain 
standards as law. If this is right, we may yet have a new take on the 
project of legal conventionalism: an alternative perspective on why 
it is that the existence and content of legal standards constitutively 
depends on social conventions followed by judges and other offi-
cials. That this account merits further scrutiny is evident in view of 
its demonstration of how we can reconcile the thought that there 
are social conventions at the foundations of law with the thesis that 
certain moral principles make propositions of law true. Indeed, once 
we eschew the notion that legal conventions are constituted by facts 
that fall short of providing judges and other participants in these 
common practices with genuine normative reasons to conform to 
them, it becomes much easier to account for the normativity of the 
conventional practices that form our concern, explain why it is ex-
actly that they have some particular content, and moreover show 
how their existence is compatible with the presence of substantial 
controversy among lawyers and judges about what those conven-
tions require in the instant case. The upshot is that we do not, pace 
Dworkin, have to avoid giving social conventions pride of place in 
our conceptions of law in order to capture his positive thesis that 
certain moral principles feature in a constitutive explanation of le-
gal standards. We can have both. We do better, I suggest, to integrate 
these two competing perspectives on the nature of law.
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