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I. INTRODUCTION

In this essay | will advance and defend an approach of the law as the
product of a social convention founded on the joint commitment es-
tablished among the members of the convention, mainly judges and
other legal officials. My proposal is part of a broader perspective of
the law shared by some legal positivists called ‘The Conventionalist
Approach’. In accordance with this view, the rule of recognition of
a legal system is seen as a conventional rule or a social convention.
However, as it will be explained further, those who accept the con-
ventionalist approach not always use the same concept of conven-
tion. I claim the rule of recognition is a social convention based on
Margaret Gilbert’s concept of a joint commitment. [ also claim this
view might help us explain and justify the normativity of law, that
is, the capacity of legal norms to constitute a special type of reasons
for action. The idea is that law —as a conventional social practice—
grounds its normativity in the joint commitment of judges and other
public officials. In the following pages I will analyze four main issues
related with this problem: (§1) the conventionalist approach; (§2)
Dworkin’s criticism of legal conventionalism; (§3) the notion of a
joint commitment, and (§4) the rule of recognition as a conventional
rule.

II. THE CONVENTIONALIST APPROACH

One of the main tenets of legal positivism is what legal philoso-
phers call the ‘Social Thesis’, that is, the idea that the existence and
content of the law depend only on social facts.! Though this is a the-

1 Joseph Raz, The Authority of Law. Essays on Law and Morality (Clarendon Press
1979).
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sis that all legal positivists accept, there’s still some dispute among
them regarding what exactly are those social facts about. According
to H.L.A. Hart, the existence and content of law depend on a social
practice followed by judges and other legal officials.? This social prac-
tice means that everyone engaged in it accept and use the same cri-
teria to identify the law of the community. Hart calls this group of
criteria the ‘rule of recognition’ of the legal system. For instance, in
Great Britain, the rule of recognition states that whatever the Queen
in Parliament approves counts as law. Of course there can be other
rules of recognition much more complex. However, in any case, the
practice of following such rule is what makes it possible to claim
that a given legal system exists in a certain time and place.

Since the early 80s, some legal philosophers tried to explain the
social practice of the law as a ‘coordination convention’. Gerald Pos-
tema was one of the most enthusiastic promoters of this view. He
was convinced that Hart’s account of the legal practice was mis-
taken. Hart claimed that the practice of judges and other legal au-
thorities in identifying and applying the law was constituted by
pure social facts (conducts and attitudes). The main problem was
that these facts alone were supposed to create an obligation for
judges to follow the rule of recognition, that is, to apply the criteria
of legal validity. However, how can a fact or a set of facts give rise to
an obligation? As Postema has convincingly argued:

The problem Hart’s doctrine raises is how to characterize the facts of ju-
dicial law-applying practice such that they by themselves give rise to an
obligation on the part of any particular judge to conform to the practice.
The mere fact of a regularity of behavior is insufficient to generate any
warranted claim of obligation.?

At this point, Hart claimed judges experience an internal attitude
toward the rule of recognition. This attitude amounts to the accep-
tance of the rule as a ‘public, common standard of correct judicial

2 HLA Hart, The Concept of Law (Clarendon Press 1961).
3 Postema, Gerald, ‘Coordination and Convention at the Foundations of Law’
(1982) 11 Journal of Legal Studies 165, 198.
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decision’* But what exactly is to accept a rule? And does the accep-
tance of a rule justify the duty to obey it? It seems the attitude of
acceptance, as complex as it may be, is still a fact. So the problem
remains. In other words, it is because the law rests on a social fact
—the acceptance of the rule of recognition— that the problem con-
cerning its normativity is difficult to account for. Of course there is
always the possibility to appeal to principles of critical morality to
justify the force of the law, but this path will take us far from legal
positivism. If we are to justify the obligations that law imposes ul-
timately on moral principles, we must abandon the positivist claim
that there is no such thing as a necessary connection between law
and morality. So legal positivism must give a different answer. The
solution that Postema and other legal positivists offered consisted
in the reconstruction of the social practice of law in terms of a coor-
dination convention.’ I will try to explain this point at some length.

1. Coordination Conventions and the Law

A coordination convention purports to solve a recurrent coor-
dination problem which is a special case of strategic interaction.¢
Suppose that two or more people wish to coordinate themselves in
order to achieve some purpose, but there are at least two different
scenarios thatlead to this outcome. No previous agreement between
the agents has been made. So they must choose the solution based
on other elements, for instance: (1) their mutual expectations (what
do A expect from B and vice versa); (2) their mutually conditional
preferences (a solution is preferred by A but only if its also preferred
by B), and (3) some salient feature about one of the solutions that
makes the actions of A and B converge. Sometimes the need for coor-
dination is persistent; the coordination problem the participants face
may be recurrent. Whenever this happens, a coordination conven-

* Hart, The Concept of Law (n 2) 112.

5 See Jules Coleman, ‘Negative and Positive Positivism’ (1982) 11 Journal of Le-
gal Studies 139-164.

¢ See David K Lewis, Convention. A Philosophical Study (Harvard University
Press 1969).
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tion among them may arise. Coordination conventions are defined
as ‘regularities of behavior in a community in recurring situations
calling for coordinated activity, where the need for coordination and
the fact of general conformity are common knowledge’”’

Conventions have a special characteristic. They are binding by
nature. They not merely provide reasons to follow them but create
genuine obligations to do so. In other words, when a group has a
convention it seems right to say its members are under an obligation
to conform. In the case of coordination conventions the obligatory
character they have is based on the mutually dependent expecta-
tions of the participants (i. e. the fact that each one expects the oth-
ers to conform and others have a reason to expect everyone else to
conform, being all this of common knowledge). Besides, as Postema
has argued, coordination conventions define a pattern of joint ac-
tivity for mutual benefit in which the coordination depends on each
of the parties doing what others expect of him. Thus every party has
an obligation to conform.

Postema used this scheme to explain the social practice in which
the law is founded. His claim was that ‘Law exists only insofar as it
is realized in the actions, beliefs, and attitudes of members of the
community’.? What the law is in a social community is a matter of so-
cial facts: it depends on what its members take the law to be which
itself is a matter of mutual understanding. Moreover, law is a com-
plex practice that involves judges and other public officials charged
with the task of identifying, interpreting and applying legal norms.
But it also involves private citizens who choose to behave depend-
ing on two things: 1) how they understand what the law expects of
them and 2) their own expectations regarding how legal authorities
and judges interpret the legal framework. So the way officials and
private citizens understand the law is interdependent and this form
of social interaction (plus their mutually conditional preferences to
coordinate) is what defines the social practice of the law.

Postema claims that social interaction between officials and citi-
zens resembles a complex coordination situation. And the regulari-

7 Postema (n 3) 176.
& Ibid 188.
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ties in identifying, interpreting and applying the law are properly
understood as conventions that impose public officials an obligation
to conform. He argues that a private citizen, in order to coordinate
his actions with other citizens and officials, may have a reason to
follow the convention. This also applies to the citizen that assumes
the position of ‘the bad man’, i. e. one who obeys the law for pruden-
tial motives. He also has a reason to coordinate his conduct with the
decisions of law-applying organs even if his only motive is to escape
from legal punishment. However, it would be inappropriate to say
that the citizen is obligated to comply with the convention of iden-
tifying, interpreting and applying the law. By the contrary, judges
do have such duty based on two powerful reasons. First of all, their
preferences to coordinate are determined by the official function
they accomplish, that is, mediate between the law and the behav-
ior of private citizens. If law is to be effective, judges must seek co-
ordination in their activities and comply with the conventions that
aim such purpose. Second, judges must exercise their power with
consistency if they wish to accomplish two goals: 1) to provide the
whole institution of law with some reasonable degree of coherence,
and 2) to respect the citizens’ expectations regarding their decision-
making activities (in fact, judges induce such expectations and reli-
ance on them which is an essential feature of their role in the legal
system).

Coordination is essential for judges and law-applying organs. As
Hart pointed out, one of the conditions for the existence of a legal
system is that judges ought to use the same criteria of legal validity,
that is, they ought to use and accept the same rule of recognition.’
They must seek to coordinate their activity in order to achieve a rea-
sonably coherent pattern in the identification, interpretation and
application of the law. So each must consider his own expectations
of how other judges identify, interpret and apply the legal norms of
the community.

Albeit this account of the social practice of law in terms of a co-
ordination convention seems appealing, it has to be rejected for
several reasons. The most important is that law does not purport
to solve a recurrent coordination problem. As Andrei Marmor has

9 Cf Hart, The Concept of Law (n 2) 113.
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claimed: the main function of many types of conventional rules is
rather to constitute a social practice. These are social conventions
which ‘evolve in response to a wide variety of social needs, and the
need for coordination is just one of them’.!* Marmor argues that so-
cial conventions have a constitutive function: i. e. they create auton-
omous social practices such as artistic genres and games. They are
called ‘constitutive conventions’!! I shall explain them further in the
next section.

2. Rules of Recognition as Constitutive Conventions

Lets begin by considering the game of chess. Conventional rules
constitute the practice of playing chess which is viewed as a com-
plex social interaction that embodies all kinds of elements: concep-
tions about winning and losing, values related as to what counts as a
good game and a bad one, etcetera.

It must be noticed that rules of chess constitute the practice of
playing the game, but they don’t exhaust it. The relation between the
conventional rules and the social practice is not of identity. There is
no social practice without the rules, but the practice is not exhausted
by following them. Something similar is true about the law. Rules of
recognition constitute the law as a social practice. They are a special
type of constitutive conventions. All constitutive conventions have
these features in common: 1) they are systematic; 2) they are prone
to change; 3) they are arbitrary; 4) they are partially autonomous;
5) we have limited knowledge of them, and 6) the reasons one has to
follow them are strongly connected with the fact that others do. Two
of these features have special importance: the arbitrary character of
conventions and the fact they must be efficacious. A conventional
rule is arbitrary in the sense that there must be at least one other
conventional rule that could have been followed instead, achieving

10 Andrei Marmor, ‘How Law is Like Chess?’ (2006) 12 Legal Theory 347, 357.
11 Cf Andrei Marmor, ‘Legal Conventionalism’ (1998) 4 Legal Theory 509-531,

and ‘Constitutive Conventions’ in Marmor (ed), Positive Law and Objective Values
(Clarendon Press 2001).
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the same purpose.'? On the other hand, a conventional rule must
be actually followed by the majority of the group in order to exist.
There is no point in following a conventional rule which is not actu-
ally followed by a significant number of people.

Marmor has emphasized this last condition: conventional rules
can constitute a social practice only if they are actually followed.
Hence —he concludes— only practiced conventions are conventions.
But most important of all is that the reasons for following the rules
are strongly connected with the fact that other members of the group
follow them as well. These reasons to act in accordance with the con-
vention are called ‘compliance dependent reasons’:

The reasons for participating in a conventional practice crucially de-
pend on the fact that the practice is there and its rules are actually fol-
lowed by the relevant population. Without some level of general com-
pliance (in the relevant population), there is no social practice. To the
extent that anyone has a reason to participate, the reason must partly
depend on the fact that the practice actually exists.!

The efficacy of conventional rules is a condition on which Hart
also insisted. In the Postscript Hart established a difference between
conventional rules and merely concurrent practices: ‘Rules are con-
ventional social practices if the general conformity of a group to
them is part of the reasons which its individual members have for
acceptance’* In other words, a conventional rule must be actually
followed in order to be a conventional rule.

In more recent works, Marmor has recognized another type of
social conventions which are also arbitrary and efficacious. He calls
them ‘deep conventions’’® They are responses to human needs
deeply rooted in the world we live in. Whereas constitutive conven-

12 See Marmor, ‘Legal Conventionalism’ (n 11).

13 Marmor, ‘How Law is Like Chess?’ (n 10) 360.

14 HLA Hart, ‘Postscript’ in Penelope A Bulloch and Joseph Raz (eds), The Con-
cept of Law (2nd ed, Clarendon Press 1994) 255.

15 Cf Andrei Marmor, ‘Deep Conventions’ (2007) 74 Philosophy and Phenome-
nological Research 586.
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tions are rather superficial and come into existence through the con-
ventional practice, deep conventions are independent.*®

There are many examples of social practices founded on deep
conventions, including law. Law is a response to some of the most
important social needs we have: social order and security for in-
stance. We may all agree that these are natural purposes of the law
and that a legal system that doesn’t pursue such goals would be se-
riously defective. I think Marmor is quite right at this point and I
also believe his analysis is original and interesting. But there is a
small problem in it. Conventions do not merely have a constitutive
function. They also give rise to obligations. We may say they have a
normative character that needs to be properly explain and justified.
These are matters that are not quite clear in Marmor’s account. He
accepts that law is an authoritative institution imposing demands
on its subjects. Its part of law’s nature to make such demands. The
question is how to reconcile this fundamental feature of law with its
conventional character.

At this point, Marmor makes a distinction between primary and
auxiliary reasons for action concerning the normativity of conven-
tional practices'” Primary reasons are not created by the existence of
the conventions but derive from values that are either external to the
practice or inherent to it. Constitutive conventions partly constitute
those values. They render the practice desirable or intelligible and
determine the reasons one may have to participate in the practice.
On the other hand, auxiliary reasons are engendered by the conven-
tional rules. They are second-order reasons for they depend on the
primary reasons we may have to follow the convention. For example:
the greeting convention that prescribes that one ought to say such

16 Besides, deep conventions differ from surface conventions in the following
aspects: 1) deep conventions emerge as normative responses to basic and psy-
chological needs; 2) surface conventions are instantiations of deep conventions;
3) deep conventions are actually practiced by following their corresponding surface
conventions; 4) deep conventions are more durable and less amenable to change
than their counterparts, and 5) deep conventions are not commonly codified and
replaced by institutional rules. Ibid 594.

17 Cf Andrei Marmor (ed), ‘Conventions and the Normativity of Law’ in Positive
Law and Objective Values (Clarendon Press 2001).
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things as «hello» or «good morning» to an acquaintance, presup-
poses that there are values like politeness and civility which people
cherish. These values explain why should a person follow the con-
vention in the first place or why is important for her to do so. But the
convention does not provide an answer as to what reasons should a
person have for participating in the practice. The convention merely
defines what the practice is and what it is to be done to participate.

According to Marmor, conventions can never constitute a com-
plete reason for action. They only engender auxiliary reasons. None-
theless they are characterized as mandatory norms (i.e. obligatory)
in a conditional way. They prescribe actions that ought to be done
if one is willing to participate in the conventional practice. In chess
—for instance— we often find such requests as ‘Move the bishop
diagonally’ that shall be interpreted as follows: ‘If you want to play
chess you ought to move the bishop diagonally’. Social conventions
are conditionally mandatory: ‘the “ought” such rules prescribe en-
genders reasons for action only on the condition that one is initially
committed to participating in the practice constituted by these same
conventions’.!® In other words, the convention is obligatory on con-
dition there is a previous commitment to participate in the practice.
This commitment is like a decision already made. My decision is a
reason to act in accordance to the convention. It is the decision I took
what makes the convention obligatory (at least for me). Had I not
decided to participate in the practice, there would be no point in fol-
lowing the convention. Therefore the normativity of conventions is
always conditional:

Constitutive conventions could not in themselves amount to mandatory
norms, but for one who ought to be a committed participant in the prac-
tice which is constituted by those conventions.'®

This is crucially important for the normativity of law: if rules of
recognition are constitutive conventions, then their obligatory na-
ture is also conditional. It depends on the underlying reasons for
participating in the practice of law. The consequence is that rules of

8 Ibid 30.
¥ Ibid 31.
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recognition do not provide the answer as to why should we obey the
law or why should we endorse its demands. They only determine
what counts as law in a given community.

Conventions should not be invoked in order to answer the question
of why we should have law and legal systems, but only to answer the
question of what counts as law in any given society. Social conventions
cannot explain the point of law and its functions in our society. Law is
conventional only in the sense that its rules of recognition are social con-
ventions, and the function of such conventions is to determine the rec-
ognized criteria of legal validity, that is, to answer the question of what
counts as law as opposed to other normative domains.?

In my opinion, the problem with Marmor’s account is that it fo-
cuses exclusively on the normativity of law issue from a descriptive
point of view. He gives an explanatory account on how social con-
ventions engender reasons for action and what kinds of reasons are
involved. Conventionalism is important but only with regard to the
explanatory aspect of the normativity of law.

[ must say [ differ from Marmor at this point. The normativity of
law cannot be fully grasped unless we take in consideration the jus-
tificatory aspect as well: why should people (or at least some of the
them) regard legal duties as legitimate or rightful demands? This is
one aspect that any complete philosophical account of normativity
of law must acknowledge. Against the idea that rules of recognition
only define what the practice of law is, | will argue that this rules
actually impose duties upon judges and other public officials. How-
ever, before I take care of this matter, I shall resume the convention-
alist approach.

3. The Conventionalist Thesis

Coordination and constitutive conventions fall within the conven-
tionalist approach. As | mentioned earlier, the conventionalist ap-
proach maintains that law as a social practice is founded on a social

20 Tbid 31-32.
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convention. There is an important connection between the conven-
tionalist approach and the Social Thesis. While the Social Thesis
claims that what the law is in a certain community depends on social
facts, the conventionalist approach maintains that these social facts
constitute a convention. Therefore the conventionalist approach
may be seen as a specification of the Social Thesis.?! In accordance
with the Social Thesis Hart claimed that in every community there
is at least one rule of recognition that sets out the criteria of legal
validity. If someone needs to know what the law in his community is,
he must appeal to the rule of recognition that is actually followed by
judges, public officials, jurists, etcetera. For Hart, the rule of recog-
nition is a social rule, which means that its existence is a social fact.
The rule of recognition finds expression in the judicial practice of
identifying and applying certain standards as legal norms. To state
the existence of that practice is to formulate an external statement,
that is, a pure descriptive statement on facts.

In the Postscript, Hart describes the practice of identifying and
applying the law as a conventional practice. There is an important
distinction between conventional and concurrent practices. ‘Rules
are conventional social practices if the general conformity of a
group to them is part of the reasons which its individuals have for
acceptance’? By the contrary, simple concurrent practices such as
positive morality are not constituted by convention ‘but by the fact
that members of the group have and generally act on the same but
independent reasons for behaving in certain specific ways’? The
rule of recognition is a conventional social rule. Hart defines it as
a ‘form of judicial customary rule existing only if it is accepted and
practiced in the law-identifying and law-applying operations of the
courts As a conventional rule, the rule of recognition must be ac-
tually practiced by the relevant group of people (courts and legis-

21 Cf Josep Vilajosana, ‘El positivismo juridico convencionalista’ in JA Ramos
Pascua and MA Rodilla Gonzalez (eds), El positivismo juridico a examen: estudios en
homenaje a José Delgado Pinto (Ediciones de la Universidad de Salamanca 2006).

22 Hart, ‘Postcript’ (n 14) 255.

2 Ibid 256.

2+ Ibid.
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latures fundamentally), and this fact is part of the reasons a group
member has for following and accepting it.

The claim that rules of recognition are conventional rules is part
of the conventionalist approach. Jules Coleman refers to this ap-
proach as the ‘Conventionalist Thesis’:

Roughly —he says—, the Conventionality Thesis is the claim that law
is made possible by an interdependent convergence of behavior and
attitude: what we might think of as an ‘agreement’ among individuals
expressed in a social or conventional rule. For Hart, this is the rule of
recognition.?

The Conventionalist Thesis claims that law ultimately rests on a
social convention. It explains the very existence of the law and tries
to figure out how is the legal phenomenon possible. As I said be-
fore, legal positivism is committed to the idea that law depends on
some social facts. But there is no settled agreement among positi-
vists about the nature of these facts. The Conventionalist Thesis holds
that law is based on a set of social facts that constitutes a convention.

In an early stage of his thought, Coleman supported the idea
that the rule of recognition resembles a coordination convention
and that the rule creates reasons for acting in the way in which this
type of conventions normally do, that is, by establishing a system of
mutual expectations.?® However, in more recent writings, Coleman
criticized that view and adopted a different one.?” As he explicitly
admits:

In my earlier work I claimed that the practice of officials in regards to
the rule of recognition constituted a Lewis-like coordination conven-
tion. Law exists when there is a rule of recognition that sets out criteria
for legality that are adopted by officials. Their adoption, which Hart re-

% Jules Coleman, ‘Incorporationism, Conventionality, and the Practical Differ-
ence Thesis’ (1998) 4 Legal Theory 381-383.

26 Ibid.

27 Cf Jules Coleman, ‘Facts, Fictions, and the Grounds of Law’ in Joseph Keim
Campbell, Michael O’Rourke and David Shier (eds), Law and Social Justice (MIT
Press 2005).
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ferred to as acceptance from an internal point of view, was best thought
of as constituting a coordination convention. This view expressed the
sense in which law ultimately rested on social facts, and did so in a way
that explained the normative structure of the relationships of officials to
the criteria of legality and to one another... [However]| Shapiro’s objec-
tion to my view put an end to the coordination convention version of the
social fact thesis. If the practice of officials is not a coordination conven-
tion, what kind of social practice is it? Borrowing from some of the work
of Michael Bratman on shared agency, | suggest... that the social practice
among officials might plausibly be analyzed along the lines of a shared
cooperative activity (SCA). I believed that conceiving of the practice of
officials as an SCA might help us better understand the role of the rule
of recognition as a source of reasons and reasoning in the lives of offi-
cials.?®

Coleman developed this particular conception in his book The
Practice of Principle.?* He begins by considering the rule of recog-
nition as a duty-imposing rule. This rule is treated as the source of
judicial duty (i. e. the duty judges have to apply certain criteria of va-
lidity). But how is this possible? How can the rule of recognition be
a duty-imposing rule? Coleman believes its not enough that judges
and legal officials adopt the internal point of view. This one is un-
derstood as the psychological capacity of human beings to consider
a practice or pattern of behavior as a norm. The internal point of
view creates a reason to conform to the practice for those who adopt
it. But not every reason is a duty. Suppose I have the habit of read-
ing sixty minutes every day. However, | decide to make this pattern
of my behavior a norm by considering it from the internal point of
view. | have created thus a reason for acting. Still, [ do not regard
myself as being under any obligation.

If I can create a reason by adopting a pattern of behavior as a norm, then
it would seem that I can subsequently extinguish the reason that norm
provides simply by withdrawing my commitment to it. Yet it is the na-

%8 Ibid 343-344.
29 Jules Coleman, The Practice of Principle. In Defense of a Pragmatist Approach
to Legal Theory (Oxford University Press 2001).
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ture of duties that those bound by them cannot voluntarily extinguish
them as reasons.*’

In other words, there aren’t self-imposed duties. It is in the nature
of duties that one cannot autonomously extinguish them. This is the
difference between reasons for acting and duties. That being so, how
can the rule of recognition be a duty-imposing rule if the internal
point of view does not create genuine obligations? Coleman thinks
we must take a closer look at the normative structure of the social
practice itself.

..When judges adopt the practice of applying the rule of recognition,
the actions and intentions of other judges are reasons for each; it is as
though they are going for a walk together, rather than simply walking
alongside one another. It is this feature of the normativity of the rule
of recognition that is left unexplained by the internal point of view. For
it is not just that different judges decide individually and separately to
evaluate conduct in the light of standards that satisfy certain criteria,
thereby creating reasons for themselves that they can unilaterally extin-
guish; rather, they are engaged in a practice that has a certain normative
structure —where, among other things, the fact that some judges apply
criteria of legality is a reason for others to do so. It is this fact about legal
practice, and not the internal point of view that judges take toward it,
that is the key to understanding how the conventional practice of apply-
ing criteria of legality can be a source of a duty to do so0.3!

To consider the rule of recognition as a duty-imposing rule, Cole-
man claims that we must think of it as consisting in a conventional
social practice. But not as a convention that purports to coordinate
the conduct of judges regarding the use of the same criteria of legal
validity. According to him, the coordination convention account has
proven to be inadequate to elucidate the rule of recognition’s nor-
mativity. The account is too weak since it cannot describe the kinds
of reasons judges have for following the practice. The system of in-

30 Tbid 90.
31 Ibid 91-92.
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terdependent and reciprocal expectations that the convention cre-
ates falls short of explaining this point.?

Coleman gives a philosophical account of the legal practice fol-
lowing Michael Bratman'’s social theory. There is a class of practices
that Bratman identifies as ‘shared cooperative activities’ (SCA). SCA
are things we do together —like taking a walk, building a house,
singing a duet, etcetera. Coleman believes the practice that consti-
tutes the rule of recognition is an instance of SCA. All SCA have three
characteristic features: 1) mutual responsiveness; 2) commitment
to the joint activity and 3) commitment to mutual support. The first
condition means that each participant is responsive to the inten-
tions and actions of the others and seeks to guide his behavior de-
pending on what other participants do. This entails the existence
of shared intentions between members that converge on a common
goal (regardless of the reasons for doing so). Commitment to the
joint activity and commitment to mutual support are also entailed
by this first condition. They mean that each member of the group
must commit to the joint activity (playing in a musical band for in-
stance) and support the efforts of other participants to perform the
joint activity successfully. Coleman maintains that the social prac-
tice in identifying and applying legal norms by using the same crite-
ria of validity exhibits these three features. Judges coordinate their
conduct among themselves and are responsive to the intentions of
one another. And the best proof of their responsiveness is their com-
mitment to the goal of making possible the existence of a durable le-
gal practice. I myself will defend later a similar approach of the legal
practice using the idea of a joint commitment as the basic element of
the convention and the source of judicial duty. However, right now, |
shall finish exposing Coleman’s line of argument.

32 Coleman argues that the coordination convention account demands a special
preference structure of participants. ‘This implies that law could exist only if the
preferences of the relevant officials, including judges in particular, were aligned
as a formal coordination problem to which Lewis-conventions are a solution. That
implies that officials having preferences exhibiting a certain structure is a neces-
sary condition for the existence of law. And that, I fear, is not a plausible existence
condition of law’. Jules Coleman, ‘Beyond Inclusive Legal Positivism’ (2009) 22 Ra-
tio Juris 359, 374.
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To sum up this far: in his 2001 book The Practice of Principle,
Coleman thought that SCA account was the key to explain the rule
of recognition as a duty-imposing rule. Yet, Coleman did not remain
faithful to this approach. Some years later, in 2005, he modified his
theory once again. He then affirmed:

I no longer believe it follows from the fact, if it is one, that the behavior
of judges is an SCA that judges have obligations to one another or to
comply with the rule of recognition. Nor do [ believe that one can de-
rive reasons from the social facts that constitute SCAs, including those
among officials.®

He proposed a different point of view according to which legal
practice is best understood as a set of jointly intentional actions. But
he explicitly admitted that he hadn’t developed an argument of that
kind, not even close (as a matter of fact, he confessed his efforts on
this issue were fruitless). The truth is Coleman has moved from one
position to another over the years. Though these positions exhibit
important differences from one another, all of them might be seen as
instances of the Conventionality Thesis. All of them are expressions
about the conventionality of law. [ shall now focus on one last form
of legal conventionalism.

4. Law and Plans

During the last years, Scott Shapiro®* has been advancing a partic-
ular view about the law that involves the concept of social planning.
According to this conception, legal practice is a master social plan
that includes other plans as subplans.

Social planning is when members of a group stipulate a plan about
how to engage in a shared activity, for instance: playing together in a
musical band. Planning is the easiest way to coordinate themselves.

3 Coleman, ‘Facts, Fictions, and the Grounds of Law’ (n 27) 344.

3% Cf Scott Shapiro, Legality (The Belknap Press of Harvard University Press
2011) and ‘Planning Agency and the Law’ in Stefano Bertea and George Pavlakos
(eds), New Essays on the Normativity of Law (Hart Publishing 2011).
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In the plan they specify all the provisions concerning the different
ways in which the shared activity can be executed. These provisions
are subplans which serve as means for the ultimate end and larger
plan (i.e. playing together in a musical band). Planning is something
a person can do by her own (I plan to cook dinner tonight). But it
can also be done by two or more people together (me and my friends
plan to cook dinner together tonight). If a group of people have
a plan, it thus becomes a shared plan. A plan is shared by a group
if the following three conditions are met: first, the plan is designed
for the group (i. e. with the group in mind) as a joint activity consti-
tuted by each member’s actions; second, the group accepts the plan,
which means that each participant accepts to do his part and let the
others do theirs (actually, accepting a plan entails a commitment on
behalf of each member, namely, the commitment of following the
plan). And the third condition is that the plan must be publicly ac-
cessible (the participants should be able to know the parts of the
plan that pertain to them and to others).

Shared plans are constitutive of shared agency, that is, acting to-
gether. Acting together means that the group shares a plan; that all
the participants act intentionally according to the plan (all of them
play their parts) and the joint activity takes place because everyone
do so. Additionally, for a group to act together two more conditions
are necessary. First, the existence of the shared plan must be com-
mon knowledge (a group can act together intentionally only if the
participants know that they share the same plan); second, members
of the group act together intentionally only if they are capable of
solving the conflicts that arise between them in a peaceful and open
manner.

Planning in larger groups may be difficult. It requires extensive
deliberation and negotiation between all the parties. In this context,
it would be highly recommendable to let an individual or several
take charge of the planning process in the name of the group. He
will be the one making policies that guide and organize the shared
activity. His policies will be considered also as plans. By appointing
someone in charge of planning, hierarchy is introduced in the plan-
ning scheme.

N
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Hierarchy is a planning mechanism for producing shared plans,
but it is also the product of shared plans as well. In other words,
authority within the group is a result of planning. The source of au-
thority is a shared plan. Those in charge with the planning strategy
direct the actions of others if the joint venture is to be successful.
The planners may organize the labor of the group members by is-
suing different kinds of policies (directives and permissions) that
constitute subplans of the shared plan. Their function is to guide and
organize the actions of the participants, but also to monitorize their
behavior and make them responsible for any violation of the plan.
In order to make more efficient the joint activity, besides hierarchy,
some forms of decentralization are required. The goal is to decen-
tralize the process of planning by appointing supervisors who are
authorized to apply the shared plan and to make other plans as well.
Decentralization is also done by planning. There are plans called
authorizations that grant powers on supervisors and instructions
that specify how they ought to exercise their authorized powers. Au-
thorizations and instructions guide the planning process. Shapiro
calls them ‘plans for planning’. Authorizations specify who is to plan,
while instructions determine how to plan.

These remarks are important because legal practice is a form of
social planning. The fundamental rules of a legal system are shared
plans. Shapiro claims that human beings are planning creatures, and
adopting plans is a manifestation of human nature. But how exactly
does social planning make law possible?

Shapiro invites us to imagine a group of islanders living together.
Following a line of reasoning very close to Hart’s, Shapiro describes
the life of the community from a primitive stage where we can only
find small-scale group planning through negotiation, to more com-
plex levels of shared agency. For instance, as the population of the
island becomes larger, the inhabitants decide to adopt a system of
private property that replaces the old system of common ownership
they had since the beginning. They also introduce policies that pro-
tect private property and allow for the transfer of property rights. All
these policies are plans which the islanders generate by consensus.
However, the move toasystem of private property increases the num-
ber of transactions and dealings. The economy grows and the popu-
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lation multiplies. Planning via consensus becomes very difficult and
costly. At the same time, the new situation creates a huge amount of
conflicts between the islanders. Bargaining cease to be an adequate
mechanism for solving disputes. So the islanders decide to intro-
duce hierarchy as a remedy. They appoint a small group of them as
planners, and another small group as plan appliers. This last group
is in charge with dispute resolution. Plan appliers settle disputes be-
tween islanders when they disagree about the proper application
of prior plans. There’s now vertical and horizontal division of labor
in the island. Hierarchy and labor division are created by a shared
plan, that is, a plan designed for the social planners and accepted by
them. This shared plan guides and organizes the behavior of social
planners. It regulates the activity of social planning. It is called the
master plan of the group.

In accordance to the master plan, the new policies adopted by the
planners are deemed binding for the whole community. Similarly,
when one of the appliers determines that a policy adopted by the
planners has been violated, his or her decision will be considered
as obligatory; as long as these plans are adopted according to the
master plan, they will be regarded as authoritative, both by planners
and by islanders generally. To ensure the continuity of the planning
process over the years, even when the first planners are gone, the
master plan should authorize people to adopt plans in broad terms,
designating offices (for example, the office of ‘planner’). The office
specifies just general qualifications a person must have for being ap-
pointed as planner (for example: ‘A planner must be over 60 years
old at the time of designation’). The office carries with it several
rights and duties that persist over time; they are inherited to who-
ever happens to occupy the office at the given moment. To guaran-
tee the permanence of the policies dictated by those appointed as
officials, the master plan should mandate that policies are to be fol-
lowed regardless of the person occupying the office. All these provi-
sions in the master plan entail the institutionalization of social plan-
ning, which means that the community of islanders has reached a
very high level of impersonality. At this point, Shapiro is inclined to
think the island has developed a legal system.

1]
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The planners are the legal officials; the plan adopters are the legislators;
and the plan appliers, the judges. The master plan is the constitution
that defines their offices. The plans created and applied by these offi-
cials pursuant to the shared plan are the laws of the system: the policy
directives are the duty-imposing rules and the authorizing policies are
the power-conferring ones. Finally, the islanders all act according to
plan. They are law-abiding citizens.®

To summarize: legal practice is a result of planning. Legal insti-
tutions are structured by shared plans adopted by officials in ac-
cordance with a master plan. The plans are norms that set out the
vertical and horizontal divisions of social labor, specifying who has
authority to formulate, modify, apply and enforce the adopted plans.
These shared plans are called the ‘law’s plans for planning’. Along
with this view, law is just a matter of social facts: the fundamental
rules of a legal system constitute shared plans, and shared plans ex-
ist precisely as pure social facts. As we know, a shared plan exists
when it has been designed with a group in mind so that they can par-
ticipate in a shared activity, it is publicly accessible and it is accepted
by most members of the group in question. Shared plans are thus
determined exclusively by what people think, intend, claim and do.
The existence of a plan cannot depend on moral facts. If the group
had to rely upon morality to ascertain the existence of a shared plan,
then it would generate extensive deliberation among participants
and thus the plan would not fulfill its purpose: i.e. guide and coor-
dinate behavior by resolving doubts and disagreements about how
to act.

According to Shapiro’s planning theory, the ability to plan is part
of human nature. Planning is an expression of our rationality, and
practical rationality is governed by rules. However, the rules of ra-
tionality are not plans themselves. They are not created by any au-
thority. They ‘exist simply in virtue of being rationally valid princi-
ples’3¢ Therefore the law as a social phenomenon is ultimately based
on this fact of life.

35 Shapiro, Legality (n 34) 169.
3¢ Tbid 181.

N
[¢]1

Problema. Anuario de Filosofia y Teoria del Derecho
Num. 10, enero-diciembre de 2016, pp. 245-288



Esta revista forma parte del acervo de la Biblioteca Juridica Virtual del Instituto de Investigaciones Juridicas de la UNAM
www.juridicas.unam.mx http://biblio.juridicas.unam.mx

RAMON ORTEGA GARCIiA

My intuition tells me Shapiro is right in asserting that we are ra-
tional creatures and that instrumental rationality is part of what
we are. However, I do not think this fundamental truth is able to
explain and justify the normativity of law. Shapiro believes that le-
gal authority depends on the acceptance of a master plan. Here we
find a parallelism between Shapiro and Hart: both appeal to the idea
of acceptance. But there is also an important difference: Shapiro’s
theory does not require officials to take the internal point of view
in order to accept the master plan of a legal system. In other words,
there is no need to adopt a normative attitude in relation with the
law. The existence of the shared plan is a descriptive fact. So it can
be accounted for by means of purely descriptive statements. Anyone
can account for the existence of the plan in a purely descriptive way,
regardless of his moral commitments. However, the problem with
this view is clear: how are we going to justify the adscription of legal
rights and duties using as basis a purely descriptive fact? Shapiro
actually claims that all legal statements (i.e. ‘X has a legal duty to ¢’)
are descriptive. So they do not have justifying aims (at least in ap-
pearance). But they do.

Legal statements describe the moral perspective of the law. Shap-
iro calls this perspective ‘the legal point of view’, and the legal state-
ments formulated from the legal point of view are called ‘perspec-
tival legal claims’ These claims have no moral implications. They
simply state that from the legal point of view of a legal system those
authorized by the master plan to adopt plans have moral legitimacy,
and the norms created as subplans in accordance to the master plan
are morally legitimate and binding. This is not the same as if the
norms were truly legitimate. They are but from the point of view of
the master plan. When we say that someone has a legal duty to per-
form ¢, we mean that from the legal point of view he is compelled to
do ¢ because there is a norm adopted in accordance with the master
plan, and consequently the norm is legitimate and binding. Presum-
ably, this is all we need to justify the adscription of legal rights and
duties.

I believe Shapiro’s theory is flawed in various ways. Here I will
mention what I think is one major error. Even if it is right to assume
thatlaw is grounded on a master plan that is accepted by most mem-
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bers of the community, and that legal norms adopted in accordance
with the plan are actually followed, these facts alone are incapable
of justifying legal authority. We need something else. We need to ap-
peal to the commitment that the acceptance of the plan entails. To
share and accept a plan implies that the person is committed to it.
What's the point of having a plan if the people that accept it do not
commit? Shapiro eventually speaks about a commitment between
the planners, but he doesn’t pay enough attention to this element.
So, in section III, I will develop the commitment idea as the basis
of my own view about the content of the legal practice. Right now,
however, I shall turn to examine one of the most powerful attacks
launched against the conventionalist approach.

III. DWORKIN ON LEGAL CONVENTIONALISM: LAW AND DISAGREEMENTS

The idea that law is grounded on conventions has suffered in the
past decades a powerful strike by the foremost American jurist of
our time: Ronald Dworkin.?” In Law’s Empire, he describes and criti-
cizes what he calls conventionalism as an interpretive conception of
law opposed to the one he defends: i.e. law as integrity. In this sec-
tion I shall recapture Dworkin’s representation of conventionalism
and his main critical argument against it.

Conventionalism —for Dworkin— holds that in every jurisdiction
social conventions determine what counts as valid law. In the United
States —for instance— there is the convention that statutes enacted

37 Other legal theorists that have criticized the conventionalist approach are
Leslie Green, ‘Positivism and Conventionalism’ (1999) 12 Canadian Journal of Law
and Jurisprudence 35; Benjamin Zipurski, ‘The Model of Social Facts’ in Jules Cole-
man (ed), Hart’s Postscript. Essays on the Postscript to The Concept of Law (Oxford
University Press 2001); Mark Greenberg, ‘How Facts Make Law?’ (2004) 10 Legal
Theory 157, reprinted in Scott Hershovitz (ed), Exploring Law’s Empire. The Juris-
prudence of Ronald Dworkin (Oxford University Press 2006); Julie Dickson, ‘Is the
Rule of Recognition really a Conventional Rule?’ (2007), 27 Oxford Journal of Legal
Studies 373, and Bruno Celano, ‘La regla de reconocimiento ;es una convencién?’
in Derecho, justicia, razones. Ensayos 2000-2007 (Andrea Greppi and Francisco J. La-
porta tr, Centro de Estudios Constitucionales 2009), reprinted in Cristina Redondo
(ed), El Postscript de H. L. A. Hart: nueve ensayos (Ara 2010).
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by Congress constitute law if they are approved in accordance with
the Constitution. From this perspective, law is possible in virtue of
conventional arrangements, and legal practice is a matter of identi-
fying and applying whatever the proper conventions determine as
law. This does not imply, however, that conventions always deter-
mine what the law is. According to Dworkin: ‘Law by convention is
never complete because new issues constantly arise that have not
been settled one way or the other by whatever institutions have con-
ventional authority to decide them’.*® In hard cases law is incomplete
or its provisions are vague or ambiguous. As a result, judges and
jurists disagree about what the law actually is, and in the presence
of wide disagreement there can’t be any convention to follow. When
judges face a hard case —according to conventionalism— they can-
not apply existing law. On the contrary, they are forced to use their
discretion in a strong sense: they ought to look for some justification
beyond the law’s dominion; they have to create new law and then
apply it retrospectively to the parties. But neither party is entitled
to win the case before the court’s decision. Both the plaintiff and the
defendant have to wait for the decision of the court to acknowledge
their legal rights.

Dworkin rejects conventionalism for he thinks it’s not an accu-
rate description of judicial practice in many jurisdictions. For ex-
ample, conventionalism cannot explain the fact that judges justify
their decisions in hard cases by appealing to a class of standards
called principles which are considered as part of the law, not be-
cause they flow from a conventional source, but because they are
manifestations of justice, fairness or other dimension of morality.
More importantly, conventionalism fails to account for the presence
of legal disagreements in hard cases. Dworkin distinguishes two
kinds of disagreements in law: theoretical and empirical. The first
ones deal with the grounds of law, i. e. the locus communis shared
by judges and jurists about the law of a given jurisdiction. Imagine
for a moment that in our legal system it is a commonplace for judges
that statutes should be read literally, but this method of interpreting

3 Ronald Dworkin, Law’s Empire (The Belknap Press of Harvard University
Press 1986) 115.
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a statute in a particular case produces a result that strikes them as
odd or plainly absurd. Judges agree that statutes constitute law and
that they should read them in accordance with their literal meaning,
but yet they disagree about what the law requires in that particular
case.’® Empirical disagreements, on the other hand, are not about
the grounds of law. They are about the empirical fact of whether
such grounds are indeed satisfied in a given case. For example,
judges might agree that constitutional amendments are to be con-
sidered part of the law. But they disagree on whether the last consti-
tutional amendment confers a legal right to demand compensation
for property damages. Dworkin claims that empirical disagreement
is hardly mysterious in legal practice and its solution is a matter of
proof. Theoretical disagreement, on the other hand, is also common
but far more difficult to overcome.

According to Dworkin, theoretical disagreement poses a big chal-
lenge for conventionalism. In the presence of this type of disagree-
ment, it seems paradoxical to talk about a convention. A convention
is fixed by the agreement of the participants. The extension of the
agreement amounts to the extension of the convention. And the lim-
its of the convention fix the limits of the law. That is why in hard
cases —where theoretical disagreement arises— conventions run
out and no law is available to settle the dispute: judges must invent
new legal rights as a consequence. But this is wrong. Even in hard
cases one party is entitled to win. In hard cases —Dworkin claims—
judges must give an answer based on their moral and political con-
victions that is consistent with past judicial decisions and that justi-
fies them in the best possible way. If this is true, then law cannot be
based on conventional arrangements. Law is beyond conventions.
This means that theoretical disagreement demonstrates how wrong
is to conceive legal practice as a matter of conventions.

[ believe Dworkin has the merit of pointing out the importance of
disagreement in law. However we need not accept his conclusions.
Disagreements are possible in the context of a conventional social

39 In the end, theoretical disagreement is about the proper interpretation of le-
gal practices due to different political and moral convictions maintained by different
people.
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practice. To capture this insight we should first understand the re-
lation between a convention and an agreement. For this purpose it
may prove useful Dworkin’s distinction between strict and soft con-
ventionalism. Both versions rely on the concept of explicit and im-
plicit extensions of a convention.

We define the ‘extension’ of an abstract convention, like courtesy or leg-
islation or precedent, as the set of judgments or decisions that people
who are parties to the convention are thereby committed to accept. Now
we distinguish between the ‘explicit’ and the ‘implicit’ extensions of a
convention. The explicit extension is the set of propositions which (al-
most) everyone said to be a party to the convention actually accepts as
part of its extension. The implicit extension is the set of propositions
that follow from the best or soundest interpretation of the convention,
whether or not these form part of the explicit extension.*

From this perspective, strict conventionalism restricts the law of
a community to the explicit extension of the convention, whereas
soft conventionalism maintains that law includes everything within
the implicit extension of the conventional practice. That being so, I
will present the relation between a convention and the underlying
agreement in the following way. The extension of the convention is
formed by the propositions that are to be accepted as constitutive of
the agreement that underlies the convention. The explicit extension
of the convention refers to the set of propositions that actually forms
part of the underlying agreement, whilst the implicit extension is con-
stituted by the set of propositions that should be part of the agree-
ment in the light of the best or soundest interpretation of the conven-
tion. In correspondence with this, strict conventionalism identifies
the law with everything that belongs to the underlying agreement.
Soft conventionalism, by the contrary, identifies as law everything
that should be part of that agreement according to the best interpre-
tation of the conventional legal practice. These considerations aim
to show that an agreement underlying a convention can be more or
less extensive. In the case of strict conventionalism, agreement is
wider and disagreement is narrower. In the case of soft convention-

0 Dworkin, Law’s Empire (n 38) 123.
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alism, instead, agreement is narrower and disagreement is wider.
But even in the case of soft conventionalism, where disagreement
prevails, there’s still some agreement (and hence there is conven-
tion). Dworkin wants us to believe that disagreement and contro-
versy in hard cases preclude the possibility of a convention. But his
conclusion is premature. To prove he is mistaken I will borrow from
Juan Carlos Bayon his idea about deep conventionalism.*!

According to Baydn, legal conventionalism is the claim that law’s
reality is determined by the activity of human beings, and it consists
in a set of common beliefs, interdependent attitudes and expecta-
tions. Conventionalism affirms —in few words— that law is a con-
ventional reality. But this entails the following questions: What is
the nature of conventional entities? What does it mean to say that a
conventional entity exist? In terms of the so-called minimal objectiv-
ity thesis, defended by Jules Coleman and Brian Leiter (and which is
probably the one Hart proclaims), a convention (i. e. a conventional
rule) exists when there’s an explicit agreement about its correct
applications. Beyond this agreement there is no conventional rule.
Therefore the minimal objectivity thesis rules out the possibility of
a generalized error concerning the extension of a conventional rule.
Since the extension of the rule is constituted by the explicit agree-
ment of the community, it would be senseless to say that all of its
members (or the most part) are mistaken about the content of the
rule. The mere existence of dispute would nullify the idea of a con-
ventional rule based on an explicit agreement. So Bayén —following
an idea of Michael Moore— outlines another theory about the exis-
tence of conventional entities that contradicts the minimal objectiv-
ity thesis. He calls it ‘deep conventionalism’.

Deep conventionalism holds that a conventional entity —i.e. a
rule— is determined by the fact that people use the same criteria to
ascertain its correct applications. The agreement on some paradig-

# See Juan Carlos Bayon, ‘Derecho, convencionalismo y controversia’ in Pablo
E Navarro and Maria Cristina Redondo (eds), La relevancia del derecho: ensayos de
filosofia juridica, moral y politica (Gedisa 2001) and ‘El contenido minimo del posi-
tivismo juridico’ in Virgilio Zapatero (ed), Horizontes de la filosofia del derecho: ho-
menaje a Luis Garcia San Miguel (vol 2, Universidad de Alcala 2002).
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matic cases recognized as correct applications of the rule reveals the
presence of public criteria of correctness. But the use of the same
set of criteria does not imply that each member has a perfect knowl-
edge of them. The participant doesn’t have to formulate the criteria
in clear and complete terms. What deep conventionalism requires
is rather a tacit knowledge of that set. In this form of convention-
alism —therefore— its not true that an explicit agreement deter-
mines the extension of the rule. What determines its correct appli-
cations is the background of shared criteria. Deep conventionalism
then admits the possibility of a generalized error about what the
rule requires in a given case. But it also fixes limits to that error;
otherwise, the possibility that almost everybody in the community
could be mistaken in nearly all cases would imply denying the very
existence of that background.

In sum: deep conventionalism is consistent with generalized er-
ror and disagreement because it does not require that people pos-
ses a perfect knowledge of the criteria that determine the correct
applications of the rule. When a disagreement arises regarding the
extension of the rule, this form of conventionalism affirms that peo-
ple must pull out something from the background of shared criteria
that had never been articulated before.* If the foregoing consider-
ations are correct, then we might have an argument against Dwor-
kin’s critique. As I mentioned before, Dworkin denies the claim that
law is determined by a social convention for in hard cases judges
and jurists disagree about what the convention amounts to. Dispute
undermines any conventional arrangement. However, as we have
seen, deep conventionalism demonstrates that the existence of a
convention is compatible with generalized error and disagreement.
For a conventional rule to exist people must have a tacit knowledge
of the criteria determining the correct applications of the rule. The
convention does not require that these criteria are transparent for
each party. In other words, the rule does not demand a perfect and
explicit agreement about its correct applications.

42 Cf Bayon, ‘El contenido minimo del positivismo juridico’ (n 41) 52.
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Whether deep conventionalism is a sound theory or not is still
an open question.” [ will not engage further in the ongoing debate
surrounding this matter. My only purpose was to show that —de-
spite Dworkin’s arguments— conventions (i. e. conventional rules)
are compatible with the existence of wide disagreement and contro-
versy. That being so, in the remaining part of this essay I will present
a different way to understand the nature of legal practice. My thesis
is that law as a conventional social practice is grounded on a joint
commitment taken by those who participate in it. As [ have already
claimed this element might explain and justify the normativity of
law.

[V. CONVENTION AND JOINT COMMITMENT

In the first section of this essay I have reviewed some of the most
important accounts of legal conventionalism, from coordination
conventions to shared plans. I believe all these theories have a com-
mon defect: each one has provided an elaborated explanation about
the nature of legal practice, but none has focused on a crucial ele-
ment lying at the bottom of the law, i. e. the commitment that engen-
ders the duty to conform to the practice. In this section I will explore

“3 The literature about deep conventionalism for the last ten years is plenty. As
an example see Marisa Iglesias Vila, ‘Los conceptos esencialmente controvertidos
en la interpretacidn constitucional’ (2000) 23 Doxa 77, reprinted in Francisco ] La-
porta (ed), Constitucion: problemas filoséficos (Centro de Estudios Politicos y Con-
stitucionales 2003); Angela Rédenas, ;Qué queda del positivismo juridico?’ (2003)
26 Doxa 417; Juan Manuel Pérez Bermejo, ‘El convencionalismo como sucesor: no-
ticia de una discusién en torno a la herencia del positivismo’ in JA Ramos Pascua
and MA Rodilla Gonzalez (eds), El positivismo juridico a examen: estudios en hom-
enaje a José Delgado Pinto (Ediciones de la Universidad de Salamanca 2006); Jo-
sep Vilajosana, ‘El positivismo juridico convencionalista’ in JA Ramos Pascua and
MA Rodilla Gonzalez (eds), El positivismo juridico a examen: estudios en homenaje
a José Delgado Pinto (Ediciones de la Universidad de Salamanca 2006); Josep Vi-
lajosana, Identificacidn y justificacion del derecho (Marcial Pons 2007) and Josep
Vilajosana, El derecho en accién. La dimensién social de las normas juridicas (Mar-
cial Pons 2010); German Sucar, Concepciones del derecho y de la verdad juridica
(Marcial Pons 2008); and Ramdn Ortega Garcia, Compromiso mutuo y derecho: un
enfoque convencionalista (Juridica de las Américas 2010).
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the concept of a joint commitment as the key that explains the nor-
mativity of social conventions. If law is founded on a social conven-
tion, then legal practice comprehends a commitment of this kind. To
carry out my purpose I shall follow Margaret Gilbert’s reflections.

1. Margaret Gilbert on Social Convention

Gilbert outlined a theory of social conventions as a new point of
departure after criticizing David Lewis’ account of coordination con-
ventions. I will not summarize all those criticisms for my intention
is to concentrate on Gilbert’s proposal.* Over the years, her theory
on social conventions has been under constantly re-examination. It
would seem there are at least three different versions of her theory.
In a chronological order, these versions are the following: 1) Con-
ventions as norms of quasi agreements (1983); 2) Conventions as
group fiats jointly accepted (1989), and 3) Conventions based on
joint commitments (2008). As we shall see more ahead this last ver-
sion is just a refinement of the second one.

Since the beginning, Gilbert* defended the idea that conventions
engender an ought to act in a certain way. The ought of the conven-
tion is neither a moral one nor it is based on the personal prefer-
ences of people. The convention might prescribe an action that has
no moral relevance at all or that is plainly against morality. There-
fore, what kind of duty does the convention create? Gilbert asks
whether the ought of social conventions has a correspondence with
that of an explicit verbal agreement. It is clear that when two people
agree to do something they are bound to act in accordance. Their
obligations are founded on their agreement. Perhaps social conven-
tions work with the same logic. It might be natural to think that con-
ventions emerge from explicit verbal agreements. Moreover, they
might be characterized as agreements of this type. However, Gilbert
claims this is not necessarily true.

“ For Gilbert’s critique on Lewis, see Ortega, Compromiso mutuo y derecho: un
enfoque convencionalista (n 43).

%5 Margaret Gilbert, ‘Notes on the Concept of a Social Convention’ (1983) 14
New Literary History 225.
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...Although there may indeed be a sense of the term convention in which
it means something like “verbal agreement”... there is clearly no need
for —and often no possibility of— an explicit verbal agreement between
the parties to a social convention. Further, it seems implausible to sup-
pose that social conventions must involve something which is actually a
species of agreement —to suppose that the convention that men wear
ties on formal occasions, for instance, involves what is literally speaking
an agreement between the members of the society that men shall wear
ties on formal occasions. Let us pursue the idea, then, that social conven-
tions involve an analogue, rather than a species, of agreement.*¢

So Gilbert came up with the idea of a quasi agreement. It happens
that people —in certain circumstances— make ought judgments in
much the way they would if there had been an explicit agreement
between them, except there has been no such agreement and they
are perfectly aware of this fact. However, they behave as if an ex-
plicit verbal agreement had existed since the beginning. And when-
ever they are required to justify the ought judgments they use, they
describe their situation as one in which ‘It is as if we have agreed..
This is called a quasi agreement. Gilbert’s proposal is that a quasi
agreement supports an ought. When a member of the group with the
quasi agreement is required to justify his conduct and the conduct
of other members of the group, his response will be something like
this: ‘We ought to because it is common knowledge that most people
think that we ought to’, or simply ‘That’s what we are supposed to
do’. According to Gilbert, the ought of social conventions is that of a
quasi agreement. The conception of social conventions she stands
up for is ‘the conception of a generalized, commonly known ought
judgment which is itself seen as grounded on a quasi agreement’*’
(though she prefers not to use this technical term).

...There is a social convention in a group —she says— when and only
when it is common knowledge in that group that most people think that
one ought to do such-and-such in a certain context, and that one ought

6 Ibid 244.
*7 Ibid 245.
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to do this because it is common knowledge that most people believe that
one ought to do this.*

Gilbert’s account of social conventions does not require that par-
ties of a convention think in terms of agreements. People may have
a convention without having the concept of an agreement. But con-
ventions do involve an analogue of agreement on which the ought of
the convention is founded. This is the view of conventions as norms
of quasi agreement.

Some years later, Gilbert offered a different account of social con-
ventions in her first major work On Social Facts.** She then put for-
ward the thesis that a social convention is a jointly accepted princi-
ple of action. In accordance with her new account a social convention
exists when the members of a group accept all together a simple fiat
of the form: ‘Whenever a member of a population P is under cir-
cumstances C, he or she has to perform action A. It is the fact that
someone is a member of P —combined with the fact that the group
has issued a fiat with the aforementioned content— what creates for
him or her the duty to conform to that principle.

I propose —says Gilbert— that our everyday concept of a social con-
vention is that of a jointly accepted principle of action, a group fiat with
respect to how one is to act in certain situations... in my view social con-
ventions on this account are essentially collectivity-involving: a popula-
tion that develops a convention in this sense becomes by that very fact
a collectivity. Further, each party to the convention will accept that each
one personally ought to conform, other things being equal, where the
ought is understood to be based on the fact that together they jointly
accept the principle: “I ought to conform, in so far as I am one of us, be-
cause it is our principle”.>°

This scheme was criticized by Marmor in his early essay On Con-
vention.>* According to his own view, Gilbert’s account is defective

8 Ibid.
49 Margaret Gilbert, On Social Facts (Princeton University Press 1992).
50 Ibid 377.

51 Margaret Gilbert, Living Together: Rationality, Sociality, and Obligation (Row-
man & Littlefield Publishers 1996).
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since it does not consider two important elements of conventions.
All social conventions must be arbitrary and they must be actually
followed in order to exist. As we know, Marmor claims that arbi-
trariness and efficacy are essential parts of the concept of conven-
tion. But a principle of action jointly accepted does not seem to be
arbitrary at all. Furthermore, its validity does not seem to depend on
the fact that other people follow it. Thus Gilbert’s approach is mis-
leading —Marmor claims. However, Gilbert re-examined her theory
once again in an article published a few years ago where the follow-
ing definition of convention is given:*

A population P has a convention of conformity to some regularity in be-
havior R in situations of type S if and only if the members of P are jointly
committed to accept as a body, with respect to themselves, the fiat: R is
to be conformed to.>

There are several changes in Gilbert’s new improved account of
social conventions (the joint acceptance account of convention). For
instance, she now claims that conventions are a type of social rules.
All such rules involve the joint acceptance of a fiat of some kind. The
fiat ‘R is to be conformed to because morality requires this’, would
imply the group has a moral principle. The fiat ‘R is to be conformed
to on account of our generally conforming to it, would indicate that
the group has a custom. And a fiat such as ‘R is to be conformed to
because it has been conformed in the past, would mean the group has
jointly accepted a tradition. Moral principles, customs, and tradi-
tions are social rules as well as conventions. But conventions make
reference to simple fiats jointly accepted. A fiat is simple in the sense
that it does not require a particular rationale. Therefore, conven-

52 She says her later account of conventions is more finely articulated than the
one presented for the first time in 1989: ‘1 originally proposed that a social con-
vention was a jointly accepted fiat. I am ready still to phrase the account in terms
of joint acceptance, as long as that is understood in terms of joint commitment.’
Margaret Gilbert, ‘Social Convention Revisited’ (2008), 27 Topoi 5, 11. Regarding
Marmor’s negative comments, Gilbert do recognize that some of the points he has
developed may be pertinent (cf ibid 9, text to n 34).

5 Ibid 12.
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tions are different from other types of social rule because of the sim-
plicity of the involved fiat. On the other hand, inasmuch as the fiat
is simple in the sense explained, it is also conceived by the group as
arbitrary (because it is the result of an arbitrary decision). Notice
that Gilbert has incorporated —under this latest account— the two
key elements of social conventions that Marmor pointed out.

Finally, she thinks a convention does not require an agreement
in order to exist. Perhaps a convention can emerge from an ex-
plicit agreement, but this is just one possibility among others. Thus
an agreement is in no way a conditio sine qua non for the emergence of
a social convention. Gilbert sees an agreement as a joint decision to do
something as a single body, based on a joint commitment as well. In
this respect we encounter an analogy between a convention and an
agreement. Both are based on the joint commitment established be-
tween the parties. If that is correct, then the most basic element of a
whole range of social phenomena including conventions and agree-
ments is the joint commitment. [ turn to this idea next.

2. Joint Commitment

The following commentaries about the concept of joint commit-
ment are based on some of Gilbert’s essays published during the
last two decades.> [ will follow her general ideas insofar as they

5% See especially of Margaret Gilbert, ‘Agreements, Coercion, and Obligation’
(1993) 103 Ethics 679, reprinted with amendments in Living Together: Rationality,
Sociality, and Obligation (Rowman & Littlefield Publishers 1996); ‘Obligation and
Joint Commitment’ (1999) 11 Utilitas 143, reprinted in Sociality and Responsibility:
New Essays in Plural Subject Theory (Rowman & Littlefield Publishers 2000); ‘Social
Rules: Some Problems for Hart’s Account, and an Alternative Proposal’ (1999) 18
Law and Philosophy 141, reprinted in Sociality and Responsibility: New Essays in
Plural Subject Theory (Rowman & Littlefield Publishers 2000); “Reconside-ring the
‘Actual Contract’ Theory of Political Obligation” (1999) 109 Ethics 236, reprinted
in Sociality and Responsibility: New Essays in Plural Subject Theory (Rowman & Lit-
tlefield Publishers 2000); ‘The Structure of the Social Atom: Joint Commitment as
the Foundation of Human Social Behavior’ in Frederick F Schmitt (ed), Socializing
Metaphysics: The Nature of Social Reality (Rowman & Littlefield Publishers 2003);
A Theory of Political Obligation. Membership, Commitment, and the Bonds of Society
(Clarendon Press 2006); and ‘Social Convention Revisited’ (n 52).
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do not oppose my own. As a couple of preliminary points it should
be mention, first, that the concept of joint commitment has been
used in several disciplines and by different authors, including social
psychologists and cognitive scientists.>> Second, Gilbert has often
claimed that the concept of joint commitment underlies many of our
central collectivity concepts, such as the concept of social conven-
tion. But what exactly is a joint commitment?

A joint commitment is something different from a personal com-
mitment which is like a personal decision. For instance, [ could take
the decision to follow a diet for the next months or to do exercise
every morning. In both cases, my decision constitutes a reason to
act in a certain way. But my decision is not a joint commitment. For
a joint commitment to exist its necessary that two persons (at least)
express their willingness or readiness to commit themselves jointly
to do something together as a single body. The joint commitment is
formed by the personal commitments of the parties, though it is not
the simple sum of them. It is rather the commitment of all the par-
ticipants. This last point is related with the fact that the joint commit-
ment creates a plural subject different from each individual. Because
of the joint commitment, two or more people commit themselves to
act together (as one single subject). Thus acting together is possible
due to the joint commitment. Some examples of plural subjects acting
together are a musical band, a football team, a political party, etcetera.

To constitute a joint commitment there are two conditions that
must be satisfied. I have already mention the first one: each party
must express his or her willingness to commit with all the others to
act together. The second condition is that these expressions ought
to be known by all the participants, that is, they must be common
knowledge. Let’s imagine that two people A and B want to go for a
walk together. To accomplish their goal it's not enough that A walk
side by side with B. What’s necessary is that A and B commit jointly
to walk together. But for this purpose it is required that each one
express the other his or her willingness to do it and that both know
such fact. Something alike happens in larger groups but with an im-

55 See Gilbert, ‘The Structure of the Social Atom: Joint Commitment as the Foun-
dation of Human Social Behavior’ (n 54) 60 text to note 3.
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portant difference. In large social groups there is no need that mem-
bers know each other face to face. Nor is necessary that one by one
express the others his or her willingness to commit. It suffices that
the person is a member of the group (for example, a member of a
football team) to presume that he or she is willing to commit with
all the others.

Once the joint commitment is formed, what are its consequences?
One of them is that the joint commitment acquires autonomy. The
commitment is autonomous with regard the personal commitments
of the parties. The joint commitment is neither yours nor mine, and
therefore it cannot be overridden by one of us. Since the commit-
ment is ours we all must end it together. Gilbert calls this condition
the joint abrogation constraint of the joint commitment.

Another consequence —far more important for my own pur-
poses— is that once the commitment has been formed a whole set of
rights and obligations come into existence simultaneously between
the parties. The joint commitment creates a bond between them. We
might say that each one is bound to the others in virtue of the joint
commitment, and that each has the right to demand the fulfillment
of that obligation. What we have here is an interdependence of obli-
gations: A is obligated to B only on condition that B is also obligated
to A. In the previous example of two people that commit jointly to
go for a walk together, each one has the obligation to keep the pace.
If someone starts to walk faster without justification the other has
the right to formulate some kind of reproof and demand him or her
an apology. From this point of view, being part of a joint commit-
ment not only means to have a reason to conform, but to be under
the obligation to do so. This binding nature of the joint commitment
has an important implication: inasmuch as the social convention is
founded on the joint commitment, the convention itself is obligatory.
The binding nature of the convention is the same as the one of the
joint commitment. If in a social community there is a conventional
rule, then its members are in an important sense bound to conform.
The lack of conformity makes the transgressor subject to criticisms
or reproofs. It could be said that the simple threat of failing to com-
ply might cause among the others some demand of conformity. This
last point reveals the obligatory nature of every social convention.
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V. RETHINKING THE RULE OF RECOGNITION

The conventionalist approach claims that the rule of recognition
is a conventional rule. If that is so then it may be time to explain
what a social convention is. Following Gilbert’s latest account I claim
that a population P has a conventional rule R if the members of P are
jointly committed to accept R as obligatory, and among the reasons
they have to accept and obey R is the fact that almost everyone else
in P follows R. This characterization deserves some commentaries.
First, one essential feature of conventional rules is their efficacy. The
existence of the rule relies upon the fact it is actually followed by
almost all members of P. The reasons one might have to follow R in-
clude the fact that it is efficacious. If R is the rule that almost every-
one follows (in the proper circumstances) then I have an important
reason to conform. The members of P could have other reasons to
commit. But the fact that R is efficacious —the fact it is actually fol-
lowed— must be part of those reasons. On the other hand, according
to my previous definition, the conventional rule must be arbitrary. A
conventional rule is arbitrary if there is at least one other rule that
could have been adopted instead for the same purposes. We have
seen that Marmor claims that arbitrariness is a common feature of
social conventions:

Arbitrariness is an essential defining feature of conventional
rules. A rule is arbitrary if it has a conceivable alternative. If a rule
does not have an alternative that could have been followed instead
without a significant loss in its function or purpose, then it is not a
convention.’®

Thus the conventional rule in population P is arbitrary if there is at
least one other rule that members in P could have followed instead.
However, the arbitrariness of R depends on the fact that it is actually
practiced. In P the conventional rule is R insofar as R is the rule actu-
ally followed by almost everyone in P. If some time later R1 becomes
the rule practiced by the majority of members in P, then R1 would
replace R as the conventional rule adopted in P.

% Marmor, ‘How Law is Like Chess?’ (n 10) 356.
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Finally, in my definition what gives the convention the capacity
to impose rights and obligations to the parties is the joint commit-
ment. Members of P (or at least some significant number of them)
jointly commit to adopt R as an obligatory rule. To constitute the
commitment the parties must express their willingness to com-
mit jointly and this fact must be common knowledge. When these
two conditions are met the joint commitment comes into existence
and the parties are then obligated to comply. If someone breaks the
commitment, he or she is held accountable for and the other par-
ties have the right to make him or her reproofs of some kind. The
commitment remains alive until everyone jointly decides to finish it.
However, it is possible that the commitment disappears in time in a
slow and tacit way (without an explicit decision) when the parties
stop practicing the conventional rule. If the rule stops being prac-
ticed, the commitment cease to exist.

Now, at this point we could try to apply the previous definition
of a social convention to the rule of recognition of a legal system.
As I have argued before, this rule might be seen as a social conven-
tion founded on the joint commitment adopted by the members of
a community (mainly judges and other public officials). It could be
said —from this point of view— that members of a population P
have the rule of recognition R if they are jointly committed in ac-
cepting and using R as obligatory, and one of the reasons they have
to accept R is the fact that almost everyone follows it in the proper
circumstances.

According to my previous definition, the rule of recognition is a
social convention that posses arbitrariness and that must be effica-
cious (as all social conventions). It is arbitrary for there are other
possible rules of recognition that could be adopted instead. Mem-
bers of P could have jointly committed to adopt R1 instead of R for
the same or similar purposes. But arbitrariness —as we have seen—
depends on the condition the rule is actually practiced. If the rule
stops being practiced in time it could be replaced by another rule. |
trust these notes are clear. I prefer to concentrate on the joint com-
mitment that underlies the rule of recognition according to my ac-
count. The rule of recognition grounds its obligatory nature on the
joint commitment. Several questions need to be answered. Who has
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to commit?, how do they engage in the commitment?, etcetera. My
following remarks are to be considered just tentative. A full theory
of the social practice of the law that includes the concept of joint
commitment will have to wait for a better opportunity.

To answer the precedent questions it would be useful to recall
what Hart expressed while explaining the rule of recognition. Who
need to accept this rule in order for a legal system to exist? Though
there are several interpretations about his theory most of commen-
tators agree that those who have to adopt the internal point of view
towards the rule are mainly courts and other officials. Ordinary citi-
zens have to obey the rules identified and applied by them using the
rule of recognition. If that is correct, my proposal is that something
similar could be said about the question of who needs to commit.
Who has to commit jointly? My answer is judges and other public
officials. They must commit themselves to use and accept the rule
of recognition. How should they commit? How should they express
one another their willingness to participate? In large populations it
might be difficult to form a joint commitment. So we need to remem-
ber what Gilbert claims about forming joint commitments in large
populations. This kind of case differs from a face-to-face situation.

In cases of the face-to-face type of situation... —she claims— one party
express his or her individual readiness to the other personally. What of a
population where many people do not even know of the existence of
particular others? An example might be the population consisting of the
many inhabitants of a large island. In such a case members of the pop-
ulation can express their readiness to be jointly committed in a par-
ticular way with the other members —whoever precisely these may be.
They need not encounter or know of every other member individually
in order to do this. They can openly express their readiness in relation
to people they do encounter perceived not so much as particular indi-
viduals but rather as members of the population in question, as fellow
islanders, for instance. That such expressions have been made through-
out the population may become common knowledge there. Informally
speaking, it may be out in the open within the population as a whole
that this is so0.”’

57 Gilbert, ‘Reconsidering the ‘Actual Contract’ Theory of Political Obligation’ (n
54) 243-244.
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[ believe something similar happens in the case of legal systems.
As the inhabitants of an island, the judges of a legal system need not
express their willingness to commit to one another face-to-face. As
the islanders who only need to satisfy the condition to live in the
island in order to presuppose that he or she is engaged in the joint
commitment, so judges only need to satisfy the condition of being in
office to presume he or she is committed to use and accept the rule
of recognition. I propose that when judges take the oath to abide
by the constitution and other laws before taking office, they are
precisely expressing their willingness to participate in the commit-
ment. They are committing themselves. When the judge is party of
the joint commitment, he or she is bound to others to comply. The
judge has an obligation to conform. If one breaks the commitment
others have the right to impose him or her the proper sanctions that
the legal system provides. Thus the rule of recognition as a conven-
tional rule imposes rights and obligations upon the parties of the
commitment. This means the rule is obligatory as every other con-
vention. As Hart claimed, if judges have an obligation to use the rule
of recognition and to apply the norms identified by this rule, then
law is obligatory. Hence my account could be used to explain and
justify the normativity of law.
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