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aBstract: This article examines the impact of  Mexico’s 2008 criminal 
justice reform on the practice of  utilizing torture and mistreatment to extract 
criminal confessions. Complaint data submitted to the National Commission 
on Human Rights (Comisión Nacional de Derecho Humanos, CNDH) and 
detainee survey data compiled by the National Institute for Statistics and 
Geography (Instituto Nacional de Estadística y Geografía, INEGI) were 
employed to assess if  the use of  torture and mistreatment by judicial sector 
operators had decreased (1) in states with advanced levels of  reform implemen-
tation and (2) in judicial districts that had already implemented the reform. 
The author also examined the incidence of  forced confessions before and after 
the reform’s implementation at the judicial district level. The author hypoth-
esized that decreases in torture, mistreatment, and forced confessions would 
be observed in each of  these cases. Basic correlation and regression tests were 
employed to assess the geographic hypothesis, while two chi-square tests for 
independence were used for judicial district data. The results of  these analyses 
demonstrate evidence rejecting the null hypothesis in each instance, suggesting 
that the reform can indeed be credited for small but meaningful reductions in 
torture, mistreatment, and forced confessions in Mexico. The author argues 
that reforms must be accompanied by further action to address the pervasive use 

of  torture and mistreatment in Mexico.

Keywords: Torture, mistreatment, criminal justice, accusatorial system, hu-
man rights.
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resuMen: Este artículo examina el impacto de la reforma al sistema de justicia 
penal en México aprobada en 2008, en específico sobre el uso de tortura y malos 
tratos en la obtención de confesiones de culpabilidad. Los datos sobre las denun-
cias presentadas ante la Comisión Nacional de Derechos Humanos (CNDH) y 
sobre las encuestas a población privada de su libertad compilados por el Instituto 
Nacional de Estadística y Geografía (INEGI) se utilizaron para evaluar si el 
uso de la tortura y los malos tratos por parte de operadores del sistema de justicia 
disminuyeron (1) en los estados con niveles avanzados de implementación de la 
reforma y (2) en los distritos judiciales a partir de la implementación del nuevo 
sistema. La autora explora la incidencia de confesiones forzadas antes y después 
de la implementación de la reforma penal a nivel de distrito judicial. La autora 
plantea la hipótesis de que a partir de la implementación del sistema se observa-
rían disminuciones en el uso de tortura y malos tratos, así como en la incidencia de 
confesiones forzadas. Para tal efecto, se emplearon pruebas básicas de correlación 
y regresión para evaluar la hipótesis geográfica, además se utilizaron dos pruebas 
de independencia chi-cuadrado para los datos a nivel de distrito judicial. Los 
resultados de estos análisis demuestran que el cambio de sistema, en efecto, puede 
explicar disminuciones pequeñas, pero significativas, en la tortura, los malos tratos 
y las confesiones forzadas en México. La autora sostiene, sin embargo, que la 
implementación del sistema debe ser acompañada de otras medidas para abordar, 
específicamente, el uso generalizado de la tortura y los malos tratos en México.

paLaBras cLave: Tortura, malos tratos, justicia penal, sistema acusatorio, 
derechos humanos.

taBLe of contents

i. introduction ........................................................................................ 5
ii. torture and reforM in Mexico ......................................................... 6

1. A Human Rights Crisis .................................................................... 6
2. A Brief  History of  Torture in Mexico ............................................. 8
3. Mexico’s “Mixed Inquisitorial” System: The Roots 

of  Abuses by Law Enforcement ..................................................... 10
4. “Revolution in Latin American Criminal Procedure” ................... 12
5. Mexico’s Reform: A Step toward Judicial Accountability ............. 12
6. Reducing Torture: Institutions, Incentives, and Norms ................. 14
7. Evaluating the Reform: Challenges and Achievements ................. 17
8. A “Disturbing Imbalance”: Criminal Detention under 

the SJPA ......................................................................................... 20
iii. research Question and MethodoLogy ............................................ 21

1. Defining Torture and Cruel, Inhuman, or Degrading 
Treatment....................................................................................... 21

2. National Commission of  Human Rights Alert System ................. 23

http://www.juridicas.unam.mx/
Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 

https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/

Universidad Nacional Autónoma de México, IIJ-BJV, 2021 
https://revistas.juridicas.unam.mx/index.php/mexican-law-review/issue/archive



TORTURE, MISTREATMENT, AND FORCED CONFESSIONS... 5

3. National Survey of  the Population Deprived of  Liberty 
(ENPOL) ........................................................................................ 25

iv. resuLts ............................................................................................... 27
1. National Commission of  Human Rights (CNDH) Alert 

System ............................................................................................ 27
2. National Survey of  the Population Deprived of  Liberty 

(ENPOL) ........................................................................................ 31
v. discussion of findings ...................................................................... 37

1. The Drug War: Data Implications ................................................. 38
2. Measuring Reform Implementation across States ......................... 39
3. Constraining Judicial Behavior: Gradual Improvements ............... 40
4. The Limits of  Official Data in Mexico .......................................... 41

vi. poLicy recoMMendations .................................................................. 43
1. Improving Official Data Sources ................................................... 43
2. Explicitly Condemning Torture ..................................................... 45
3. Strengthening the Rights of  the Detained ..................................... 46
4. Countering the Counter-Reform ................................................... 47

vii. concLusion ........................................................................................ 49

i. introduction

This article examines the impact of  Mexico’s 2008 criminal justice reform 
on the use of  torture and cruel, inhuman, or degrading treatment (herein 
referred to as “mistreatment”) by judicial sector operators as prosecutorial 
tools. Specifically, it analyzes how the reform has reduced the practice of  em-
ploying torture and mistreatment to extract criminal confessions by imposing 
new constraints, incentive structures, and institutional norms to re-shape the 
behavior of  judicial actors. It employs data from two sources in order to de-
termine whether or not the implementation of  the Accusatorial Criminal Jus-
tice System (Sistema de Justicia Penal Acusatorio, SJPA) has resulted in a reduced 
incidence of  torture and mistreatment by judicial sector personnel.

First, this study tests the geographic relationship between reform perfor-
mance and the incidence of  torture and mistreatment on an annual basis from 
2015 to 2018. It employs torture and mistreatment complaint data from the 
National Commission of  Human Rights (Comisión Nacional de Derechos Humanos, 
CNDH) National Alert System, population projections from Mexico’s National 
Population Council (Consejo Nacional de Población, Conapo), and state-level SJPA 
implementation rankings from “México Evalúa” in order to conduct these analy-
ses. Next, it utilizes detainee survey data from the National Institute of  Statistics 
and Geography (Instituto Nacional de Estadística y Geografía, INEGI) to perform 
chi-square tests for independence in order to detect any significant differences 
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in the number of  reports of  (1) torture and mistreatment and (2) the number of  
forced confessions following judicial district-level SJPA implementation. Finally, 
this research tested for significant reductions in torture and forced confessions 
pre- and post- reform implementation at the state level in order to capture the 
reform’s subnational effects.

This investigation hypothesized that a decrease in the incidence of  tor-
ture and mistreatment would be observed in states with higher levels of  SJPA 
implementation. Furthermore, the research hypothesized that reports of  (1) 
torture and mistreatment and (2) forced confessions would decrease follow-
ing the SJPA’s judicial district-level implementation. While the study’s find-
ings suggest that the SJPA represents a significant step toward reductions in 
human rights abuses by judicial sector officials, these reforms must be ac-
companied by further action to address the current epidemic of  torture and 
mistreatment in Mexico.

ii. torture and reforM in Mexico

1. A Human Rights Crisis

Over the past decade, Mexico has seen a growing number of  human rights 
violations at the hands of  state and non-state actors. According to official data 
reported by Justice in Mexico, the number of  intentional homicides has in-
creased steadily since 2015, claiming 34,588 individual victims in 2019 alone.1 
While the government stopped tracking disappearances in 2018,2 previous 
reporting has suggested that the number of  disappearances continues to rise 
each year.3 These findings have been accompanied by further unquantifiable 
human rights violations, as documented by international organizations and 
civil society groups. In particular, human rights advocates have noted the 
sustained prevalence of  torture and mistreatment in Mexico.4

1 Justice in Mexico, Organized Crime and Violence in Mexico: 2020 Special Report at 8 (Jul. 2020).
2 México no Tiene una Cifra Oficial de Desaparecidos, forBes (aug. 29, 2019).
3 The Comisión Nacional de Derechos Humanos (National Commission of  Human Rights, 

CNDH) reported that from 2007 to 2016, the number of  cases of  disappearances increased 
from 662 to 3,768, respectively. coMisión nacionaL de derechos huManos [CNDH], Informe 
Especial de la Comisión Nacional de Derechos Humanos sobre Desaparición de Personas y Fosas Clandestinas 
en México 28 (2016).

4 See centro de derechos huManos MigueL agustín pro Juárez a.c. [prodh], 
Informe sobre Patrones de Violaciones a Derechos Humanos en el Marco de las Políticas de Seguridad 
Pública y del Sistema de Justicia Penal en México (Jun. 8, 2015), available at https://centroprodh.org.
mx/2015/06/09/informe-sobre-patrones-de-violaciones-a-derechos-humanos/; coMisión Mexicana de 
defensa y proMoción de Los derechos huManos [CMDPDH], Informe alternativo de las orga-
nizaciones de la sociedad civil de México al Comité contra la Tortura de la ONU (May 17, 2019); Gustavo 
Fondevila, et al., ¿Cómo Se Juzga en el Estado de México?: Una Radiografía de la Operación del Sistema de 
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TORTURE, MISTREATMENT, AND FORCED CONFESSIONS... 7

While substantial reporting by scholars and civil society organizations has 
underscored the magnitude of  the crisis, there is very little publicly available in-
formation documenting the prevalence of  institutionalized torture as a whole. 
Mexico’s national human rights ombudsman, the CNDH, registers complaints 
of  torture and cruel, inhuman, and degrading treatment filed against govern-
ment bodies, but scholars and nongovernmental organizations (NGOs) have 
noted the contradictory and inconsistent nature of  official data on the prac-
tice.5 This is the case despite the efforts of  civil society groups and international 
organizations documenting the institutionalized use of  torture within Mexico.

For example, in 2003, the United Nations Committee Against Torture 
(UN CAT) released a report illustrating the systematic nature of  the prac-
tice. The committee examined hundreds of  reports of  torture in Mexico 
and found that victims of  torture reported eerily similar experiences. Most 
reported that their torturers forced them to confess to crimes they had not 
committed, including homicides, kidnappings, robberies, and sexual offens-
es. Similarly, victims reported nearly identical methods of  torture, including 
electric shocks, asphyxiation, mock executions, and direct threats of  harm to 
family members.6

From 2005 to 2007, the CNDH released 4 official recommendations to 
government organizations based on complaints of  torture filed against them. 
However, from 2008 to 2010, this figure increased to 28 total recommenda-
tions. Similarly, the number of  complaints of  cruel, inhuman, and degrading 
treatment presented to the CNDH increased during the same time period. 
At the start of  Calderón’s term, in 2006, the commission received 330 total 
complaints, and by 2010, the figure had increased to 1,161.7

In 2014, the UN conducted a second assessment on torture in Mexico, 
sending Special Rapporteur on Torture and Other Cruel, Inhuman, or De-

Justicia Penal Acusatorio (2016); united nations coMM. against torture [U.N.C.A.T.], Obser-
vaciones Finales sobre el Séptimo Informe Periódico de México, U.N. Doc. CAT/C/MEX/CO/7 (jul. 
24, 2019); united nations coMM. against torture [U.N.C.A.T.], Report of  the Sepcial Rap-
porteur on Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Juan E. Méndez, U.N. 
Doc. A/HRC/22/53 (feb. 1, 2013).

5 See aMnesty internationaL, Paper Promises, Daily Impunity: Mexico’s Torture Epidemic Con-
tinues (oct. 23, 2015); centro de derechos huManos MigueL agustín pro Juárez a.c., 
Informe sobre Patrones de Violaciones a Derechos Humanos en el Marco de las Políticas de Seguridad Pública 
y del Sistema de Justicia Penal en México (Jun. 8, 2015); Jodi Finkel, Explaining the Failure of  Mexico’s 
National Commission of  Human Rights (Ombudsman’s Office) After Democratization: Elections, Incentives, 
and Unaccountability in the Mexican Senate, 13 huMan rights review (2012); Denise González-
Núñez, The widespread use of  torture in Mexico and its impacts on the rule of  law, 22 the interna-
tionaL JournaL of huMan rights (2018).

6 United Nations Comm. Against Torture [U.N.C.A.T.], Report on Mexico Produced by the 
Committee under Article 20 of  the Convention, and Reply from the Government of  Mexico, U.N. Doc. 
CAT/C/75 (May 26, 2003).

7 huMan rights watch, Ni Seguridad, Ni Derechos: Ejecuciones, Desapariciones, y Tortura en la 
“Guerra contra las Drogas” de México (2011).
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grading Treatment or Punishment Juan E. Méndez to document the prac-
tice’s incidence. Méndez reports that torture continues to be “generalized” 
throughout Mexico, particularly in the context of  a growing security crisis. 
Similar to the 2003 report, Méndez notes that suspects are often detained for 
alleged links to organized crime and are tortured using common methods. 
The 2014 UN report also cites Mexico’s continued indifference to the use of  
forced confessions.8

The UN specifically cites the role of  Mexico’s public prosecutors in obtain-
ing forced confessions. While judicial police, or other security officials, are typ-
ically responsible for carrying out acts of  torture, Mexico’s public prosecutors 
are often complicit in the practice, accepting forced confessions as evidence in 
their cases. Furthermore, UN reporting found that some public prosecutors 
were allegedly present while the accused was tortured, and in some cases, the 
prosecutors sent the accused back to the police to be tortured after they had 
refused to confess to committing crimes.9 Recent scholarly work has also cited 
widespread failure by judges to identify when acts of  torture have taken place 
in law enforcement custody. In a particular study on criminal cases in “Estado 
de México” from 2010 to 2014, researchers found that 97% of  cases in which 
injuries consistent with torture were reported by a doctor, judges refused to 
exclude evidence obtained during detention. In 100% of  such cases, judges 
failed to liberate the accused from detention.10

Nongovernmental human rights organizations have substantiated these 
findings for years, documenting the cases of  torture and forced confessions in 
detail, albeit with limited access to official data. The PRODH Center (Centro 
de Derechos Humanos Miguel Agustín Pro Juárez A.C) first alerted the UN CAT 
of  these abuses in 1998 and has since released dozens of  reports document-
ing the institutionalized practice of  torture and mistreatment. The PRODH 
Center argues that the practice has become a modus operandi within Mexico’s 
military and security institutions, particularly within the army; the navy; and 
police forces at all levels of  government. Consistent with UN and Human 
Rights Watch reporting, PRODH documents government officials detaining 
and torturing suspects for the purpose of  extracting coerced confessions.11

2. A Brief  History of  Torture in Mexico

The use of  torture has been a recurring phenomenon throughout Mexico’s 
history, from the conquest to the present. However, Mexico is not unique in 
its use of  this abusive practice-both historically and in recent years. As Rejali 

8 U.N.C.A.T. supra note 4.
9 See id.

10 Fondevila et al., supra note 4.
11 PRODH supra note 4.
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TORTURE, MISTREATMENT, AND FORCED CONFESSIONS... 9

warns, once the use of  torture is legitimized by a state, the corrosive practice 
roots itself  in the judicial, intelligence, and military institutions that employ 
it, lingering for decades.12 For instance, for all of  its opposition to the practice 
on the world stage, research has found that the United States propagated 
torture for decades. Since as early as 1950, the U.S. intelligence community 
began developing a standard of  torture (“interrogation”) techniques to fight 
communism, which it disseminated to law enforcement and military agencies 
in Asia, Latin America, and Central America during the Cold War.13 After 
the turn of  the century, the United States employed torture as a counter-
terrorism measure post-9/11.14 Thus, while the observed phenomenon in 
Mexico is grave, it is clear these practices are far from unique.

The historic practice of  torture in Mexico closely follows the pattern out-
lined by Rejali.15 As early as the 1920s, torture was exercised as an investigative 
tool as a form of  “energetic interrogation”. Police officers typically employed 
the practice prior to the criminal indictment to produce a confession, often 
staging mock executions, administering electric shocks, and directly threating 
harm to the victim’s family members.16

During single-party rule under the Institutional Revolutionary Party (Par-
tido Revolucionario Institucional, PRI) from 1929 to 2000, torture was practiced 
as a means of  political and social control. In the 1950s and 1960s, protest 
movements led by farmers, doctors, railroad workers, professors, and students 
surged, resulting in a brutal crackdown by the PRI-controlled state. During 
this time, the government illegally detained, forcibly disappeared, and tortured 
hundreds, if  not thousands, of  citizens who were thought to threaten the sta-
bility enjoyed during the previous decades.17

In Mexico’s case, current methods of  torture employed by law enforce-
ment are strikingly similar to past methods. As Piccato explains, police inves-
tigators in the 1920s employed torture for the same reason that law enforce-
ment officers employ the practice today; if  police could obtain a confession of  
guilt, other forms of  investigation became unnecessary, and the officers could 

12 Darius Rejali, Torture and Democracy: What Now?, in torture: power, deMocracy, and 
the huMan Body (Shampa Biswas, et al. eds., 2011).

13 aLfred w. Mccoy, Two Thousand Years of  Torture, in a Question of torture: cia inter-
rogation, froM the coLd war to the war on terror (Alfred W. McCoy ed., 2017).

14 See Jared deL rosso, taLKing aBout torture: how poLiticaL discourse shapes the 
deBate (Jared Del Rosso ed., Columbia University Press 2015); Mccoy supra note 13; David 
Luban & Katherine S. Newell, Personality Disruption as Mental Torture: The CIA, Interrogational 
Abuse, and the U.S. Torture Act, 108 georgetown Law JournaL (2020).

15 Rejali supra note 12.
16 paBLo piccato, a history of infaMy: criMe, truth, and Justice in Mexico 117-119 

(University of  California Press, 2017).
17 See Gladys McCormick, The Last Door: Political Prisoners and the Use of  Torture in Mexico’s Dirty 

War, 74 the aMericas (2017); Jorge Mendoza García, La Tortura en el Marco de la Guerra Sucia en 
México: Un Ejercicio de Memoria Colectiva, 7 poLis (2011).
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successfully close the case.18 In recent years, public prosecutors have seen an 
increased volume in criminal cases, resulting in fewer than one in five being 
resolved satisfactorily. This has aggravated the historic pattern observed by 
Piccatto, increasing the pressures for prosecutors to extract relevant informa-
tion during the preliminary inquiry stage, often to the detriment of  the ac-
cused’s human rights.19

3. Mexico’s “Mixed Inquisitorial” System: 
The Roots of  Abuses by Law Enforcement

To understand how torture became a modus operandi within Mexico’s crimi-
nal justice system, it is important to establish the mechanisms that incentivized 
and sustained the practice. During the post-revolutionary era, Mexico began 
to depart from more traditional inquisitorial systems of  criminal justice, af-
fording new powers to the public prosecutor. These changes were enshrined 
in the 1908 Organic Law of  the Federal Public Prosecutor (Ley Orgánica del 
Ministerio Público Federal y Reglamentación de sus Funciones), the 1908 and 1917 
Organic Law of  the Federal Judiciary Branch (Ley Orgánica del Poder Judicial 
Federal), the 1938 Organic Law of  the Federal Attorney General (Ley Orgánica 
de la Procuraduría General de la República), and numerous subsequent pieces of  
legislation passed throughout the twentieth century that gradually enhanced 
the autonomy of  the public prosecutor.20

Thus, the practice of  torture as a prosecutorial mechanism can be traced to 
gradual changes within Mexico’s criminal justice system. As such, González-
Núñez frames the contemporary practice of  torture by Mexican officials in 
this historic context, reinforced by mechanisms within the country’s previous 
“mixed inquisitorial” criminal judicial system.21 As a result of  “procedural 
immediacy”, or the judicial practice of  accepting criminal suspects’ initial 
statements over subsequent ones, Mexico’s prosecutors and law enforcement 
bodies were incentivized to use torture as a means to produce confessions. 
These coerced statements were often accepted as the sole basis for incrimina-
tion, reducing the prosecutor’s responsibility to produce objective scientific 
evidence against the accused.22 Combined with a high degree of  autonomy 

18 piccato, supra note 16, at 117-119.
19 Guillermo Zepeda Lecuona, Criminal Investigations and the Subversion of  the Principles of  the 

Justice System in Mexico, in reforMing the adMinistration of Justice in Mexico (Wayne A. 
Cornelius & David A. Shirk eds., University of  Notre Dame Press; Center for U.S.-Mexican 
Studies, 2007).

20 See Octavio Rodríguez Ferreira & David A. Shirk, Criminal Procedure Reform in Mexico, 2008-
2016: The Final Countdown for Implementation, Justice in Mexico (Oct. 2015); David A. Shirk, Re-
forma de la Justicia Penal en México, in La reforMa aL Justicia penaL en México (O. Rodríguez 
Ferreira & David A. Shirk eds., University Readers, 2013).

21 González-Núñez, supra note 5.
22 See id.
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TORTURE, MISTREATMENT, AND FORCED CONFESSIONS... 11

as a result of  twentieth century legislation, public prosecutors were able to 
continue this practice unrestrained.23

These practices were reinforced by regulations governing criminal de-
tention. Specifically, Article 16 of  the 1917 Constitution allows judicial and 
preventive police to arrest any person caught “in the act” of  committing a 
crime (en flagrante).24 When a suspect is arrested en flagrante, they are handed 
over to the state or federal public prosecutor. However, the definition of  en 
flagrante was gradually expanded, and in many cases, arrests were made up to 
seventy-two (72) hours after the crime was allegedly committed.25 This rule 
allowed police and prosecutors to operate without oversight, increasing the 
number of  criminal suspects in detention. In fact, one study found that ar-
rests en flagrante may have at one time accounted for up to 60% of  total arrests 
in Mexico City.26 Prisoner survey data from 2002 confirms this finding, with 
60% of  1,615 randomly sampled prisoners detained in Mexico City, Estado 
de México, and Morelos reporting having been arrested en flagrante.27

This reliance on detention reinforced police and prosecutorial confes-
sions using torture and mistreatment. In its 2003 report, the UN CAT found 
that the incidence of  torture was highest during the period between deten-
tion and committal for trial, when suspects were held at police or public 
prosecutor’s offices.28 Thus, police and prosecutors possessed not only the 
incentive to extract criminal confessions, but they were also provided ample 
opportunity to do so in the context of  criminal detention. Indeed, in the same 
2002 survey of  1,615 inmates in Mexican prisons, half  of  the prisoners 
reported confessing to a crime due to intimidation or torture.29 Thus, on 
the whole, Mexico’s former “mixed inquisitorial” criminal justice system 
possessed numerous institutions and procedural elements that reinforced 
the practice of  employing torture and mistreatment to extract confessions.

23 Shirk, supra note 20.
24 Article 16 reads, “Any person can detain the defendant at the moment they are com-

mitting a crime or immediately after having committed it, placing them without delay at the 
disposal of  the nearest civil authority, and with the same promptness, at that of  the Public 
Prosecutor. There will be an immediate record of  the arrest” [author’s translation]. Consti-
tución Política de los Estados Unidos Mexicanos de 1917 [Const.], Art. 16, 5, Diario Oficial de 
la Federación [D.O.F], reformado 26 de marzo de 2019 (Mex.).

25 nieLs uiLdriKs, Mexico’s Criminal Justice System: Organized Chaos, in Mexico’s unruLe of 
Law 61-88 (Lexington Books, 2010).

26 Arturo Alvarado Mendoza, Elements for a Study on Crime in Mexico City, in toward a so-
ciety under Law: citizens and their poLice in Latin aMerica (Joseph S. Tulchin & Meg 
Ruthenberg eds., 2006).

27 Elena Azaola & Marcelo Bergman, The Mexican Prison System, in reforMing the adMin-
istration of Justice in Mexico (Wayne A. Cornelius & David A. Shirk eds., University of  
Notre Dame Press; Center for U.S.-Mexican Studies, 2007).

28 U.N.C.A.T., supra note 4.
29 Azaola & Bergman, supra note 27.
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4. “Revolution in Latin American Criminal Procedure”30

While the UN and other international organizations began to shed light on 
these abuses in Mexico, a revolutionary wave of  criminal procedure reforms 
was sweeping Latin America. These reforms included the introduction of  oral, 
public trials and often sought to resolve longstanding issues relating to a lack 
of  transparency and due process.31 By the time that the UNCAT released its 
report on Mexico in 2003, a dozen Latin American countries had already intro-
duced accusatorial criminal codes.32 Langer argues that this series of  successive 
criminal code reforms was largely a result of  “peer pressure” on states that had 
not yet implemented such changes. Specifically, a group of  Latin American 
activists advocated for the adoption of  accusatorial systems, along with the help 
of  USAID and other international organizations. This combination of  advo-
cacy and pressure by non-state actors played a crucial role in the judicial reform 
projects of  countries like Bolivia, the Dominican Republic, Ecuador, El Salva-
dor, Guatemala, Honduras, Nicaragua, Paraguay, and Mexico.33

5. Mexico’s Reform: A Step toward Judicial Accountability

Although Mexico’s national reform project began in 2008, the judicial re-
form movement began at a subnational level, with some states transitioning 
to an accusatorial system as early as 2004.34 Following state-level initiatives, 
the Mexican Congress passed the 2008 constitutional reform that would seek 
to strengthen transparency, due process, and accountability throughout the 
criminal process, transforming Mexican criminal procedure from the tradi-
tional “mixed inquisitorial” model to an oral adversarial system.35

The previous system was based in civil law traditions descended from Eu-
rope rather than the common law systems of  the U.S., British, and Australian 
judiciaries.36

30 A reference to the title of  Máximo Langer’s 2007 article examining the diffusion of  judicial 
reform throughout the region. Máximo Langer, Revolution in Latin American Criminal Procedure: Dif-
fusion of  Legal Ideas from the Periphery, 55 the aMerican JournaL of coMparative Law (2007).

31 See id.
32 The following Latin American countries had implemented accusatorial reforms by the 

year 2003: Argentina (1991), Guatemala (1992), Costa Rica (1996), El Salvador (1997), Para-
guay (1998), Venezuela (1998), Bolivia (1999), Honduras (1999), Chile (2000), Ecuador (2000), 
Nicaragua (2001), Dominican Republic (2002). Langer, supra note 30, at 631.

33 Langer, supra note 30, at 663.
34 Nuevo León was the first to adopt a system of  adversarial criminal procedure (2004), 

followed by Oaxaca (2007) and Chihuahua (2007). Rodríguez Ferreira & Shirk, supra note 20, 
at 22-23.

35 Rodríguez & Shirk, supra note 20.
36 Jane Kingman-Brundage, Mexico’s Traditional Criminal Justice System: a Layperson’s Guide (2016).
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Nonetheless, Mexico’s “mixed inquisitorial” model differed in several key 
areas from its ancestral European systems. Throughout the twentieth century, 
Mexico gradually adopted practices that expanded the role of  the prosecutor. 
Consequently, the public prosecutor began overseeing large portions of  the 
criminal process, including police and detective work during the investigation. 
The prosecutor also maintained a central role during the accusatory phase, 
particularly as the defense possessed limited ability to challenge prosecutorial 
evidence or arguments during the trial and sentencing. Furthermore, it was 
not uncommon for judges to base sentences exclusively on evidence presented 
by the prosecutor, resulting in more frequent “guilty” verdicts. This practice 
was compounded by the fact that the sentencing judge was often the same 
judge that initially found sufficient cause to proceed with a criminal investiga-
tion against the accused.37

The 2008 reform sought to realign many of  the aforementioned imbal-
ances in favor of  a system that allowed the prosecution and defense to en-
gage in oral, adversarial argument. The reform introduced the Accusatorial 
Criminal Justice System (Sistema de Justicia Penal Acusatorio, SJPA) that would 
institute oral, adversarial criminal trials; alternative sentencing; and alter-
native dispute resolution mechanisms (ADRs). The introduction of  ADRs 
was meant to relieve congestion in Mexico’s penal system, allowing for in-
creased capacity to appropriately follow procedure. The SJPA would also 
afford stronger rights to those accused of  crimes through the presumption 
of  innocence, proper due process, and adequate legal defense. Lastly, the 
reform would seek to alter the roles of  police and prosecutors under the tra-
ditional system.38

Specifically, the reform introduced a procedure that would establish prob-
able cause as the basis for criminal indictment. By reducing the threshold of  
evidence required for a criminal indictment, the reform limited the public 
prosecutor’s previously dominant role over the preliminary administrative 
phase of  the criminal proceeding, or the averiguación previa. This diminished 
the public prosecutor’s incentives to produce an immediate criminal confes-
sion, as testimonies and declarations to be considered as evidence would have 
to be presented later in the criminal process before a judge at trial.39

Under the new system, the axis of  oversight shifted from the public pros-
ecutor to the judge, who became responsible for monitoring police and pros-
ecutor activities throughout all stages of  the criminal proceeding.40 This 

37 Rodríguez & Shirk, supra note 20, at 7.
38 See Rodríguez & Shirk, supra note 20; Guillermo Zepeda Lecuona, La Reforma Constitucio-

nal en Materia Penal de junio de 2008. Claroscuros de una Oportunidad Histórica para Transformer el Sistema 
Penal Mexicano (ITESO, 2008); Matthew Ingram, et al., Assessing Mexico’s Judicial Reform: Views of  
Judges, Prosecutors, and Public Defenders (2011); David A. Shirk, Criminal Justice Reform in Mexico: An 
Overview, 3 Mexican Law review (2010).

39 Shirk, supra note 38; Zepeda Lecuona, supra note 38.
40 Zepeda Lecuona, supra note 38.
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structural shift was accompanied by an explicit prohibition of  the use of  
torture to produce confessions during pre-trial detention, providing judges a 
mechanism to dismiss cases when torture is suspected.41

6. Reducing Torture: Institutions, 
Incentives, and Norms

To understand the widespread use of  torture in Mexico, it is necessary to 
first examine the political environments in which states employ this form of  
abuse. According to Wantchekon and Healy, illiberal and liberal states prac-
tice torture for different reasons. While illiberal states, such as dictatorships, 
use torture and mistreatment as a means of  social control, liberal states only 
employ torture to extract information.42 Luban identifies specific motivations 
within these broader categories, citing one reason why liberal states employ 
torture and four reasons why illiberal states do so.43

Specifically, Luban argues that illiberal states may utilize torture in the 
context of  military victory (what Luban deems “victor’s pleasure”), to incite 
terror, to punish alleged criminals, and finally, to extract confessions. In this 
last scenario, actors within the criminal justice system employ the practice as 
a result of  institutionalized norms establishing the legitimacy of  confessions 
as culpatory evidence. Meanwhile, liberal states typically torture in a scenario 
termed “the ticking bomb”.44 In this case, the state employs torture to gather 
intelligence to prevent future evils, such as terrorist attacks.

However, distinctions based on regime type provide a limited explana-
tion of  Mexico’s state-sanctioned torture. While this literature requires the 
characterization of  regimes as dichotomous (illiberal versus liberal), most 
scholarly work acknowledges that states fall on a continuum from fully au-
thoritarian to fully democratic.45 In Mexico’s case, most agree that democ-
racy is hardly a finished project.46 While the country has managed to adopt 

41 Shirk, supra note 38.
42 Leonard Wantchekon & Andrew Healy, The “Game” of  Torture, 43 the JournaL of con-

fLict resoLution (1999).
43 David Luban, Liberalism, Torture, and the Ticking Bomb, 91 virginia Law review (2005).
44 See id.
45 See, The Economist Intelligence Unit, Democracy Index 2018, the econoMist (2019); 

Gustavo Ernesto Emmerich, et. al., The State of  Democracy in Mexico, 5 norteaMérica 247-285 
(2010); Diane Ethier, Processes of  Transition and Democratic Consolidation: Theoretical Indicators, in 
deMocratic transition and consoLidation in southern europe, Latin aMerica, and south-
east (Diane Ethier ed., 1990); JuLia preston & saMueL diLLon, opening Mexico: the MaK-
ing of a deMocracy (New York, Farrar, Straus and Giroux, 2004); Ignacio Walker, Democracy 
of  Institutions, in deMocracy in Latin aMerica: Between hope and despair (2013).

46 The Economist Intelligence Unit, supra note 45; Emmerich, et. al., supra note 45; Preston 
& Dillon, supra note 45.
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promising frameworks in support of  democratic reform, the implementa-
tion of  such mechanisms often lags behind.47 In part, this has resulted in 
growing concerns regarding human rights abuses, impunity rates, and ab-
sences in the rule of  law. As Levy, Bruhn, and Zebadúa write, “Mexico’s 
road toward democratization is lined with potholes, red lights, yellow lights, 
wrong turns, and very disputed speed limits”.48 While Mexico has made 
major strides toward the consolidation of  its democracy since 2000, the 
country still faces obstacles ahead. As a result, it is somewhat fruitless to 
classify Mexico’s state-sanctioned torture as fully “illiberal” or fully “lib-
eral”, according to Luban’s framework.

Additionally, scholars have found certain exceptions to democratic states’ 
behavior. Indeed, previous literature has found that the effect of  democratic 
institutions on reducing torture diminishes when the state is faced with “vio-
lent dissent”.49 As Gambetta writes, “the bigger and nastier the threat is (or 
is thought to be) the harsher are the infringements on civil liberties that can 
be justified and accepted by the public”.50 In other words, the political checks 
and balances that typically prevent the executive from committing or sanc-
tioning acts of  torture tend to erode in the face of  violent threat. While this 
work largely examines the role that terrorist groups play in creating this “vio-
lent dissent” in democratic polities,51 Magaloni & Rodriguez apply this line 
of  reasoning to Mexico, arguing that the activities of  criminal organizations 
have resulted in harsh repression by the state.52 Since Mexico’s democratic 
opening, the country has faced growing levels of  insecurity as a result of  
these criminal groups.53 In response, the government increased its militarized 
counter-drug operations against trafficking organizations under President 
Felipe Calderon, resulting in increased levels of  violence.54 Magaloni, Mag-

47 Emmerich et al., supra note 45.
48 Daniel C. Levy, et al., Difficult Democracy, in Mexico: the struggLe for deMocratic 

deveLopMent (Oakland, University of  California Press, 2006).
49 Christian Davenport, et al., The Puzzle of  Abu Ghraib: Are Democratic Institutions a Palliative or 

Panacea?, ssrn eLectronic JournaL (2007).
50 Diego Gambetta, Reason and Terror: Has 9/11 Made It Hard to Think Straight?, 29 Boston 

review 33 (2003).
51 See Luban, supra note 43.
52 Beatriz Magaloni & Luis Rodríguez, Torture as a Method of  Criminal Prosecution: Democratiza-

tion, Criminal Justice Reform, and the Mexican Drug War (2019).
53 See Javier Osorio, The Contagion of  Drug Violence: Spatiotemporal Dynamics of  the Mexican War 

on Drugs, 59 the JournaL of confLict resoLution (2015); Viridiana Rios, Why did Mexico Be-
come So Violent? A Self-reinforcing Violent Equilibrium Caused by Competition and Enforcement, 16 trends 
in organized criMe (2012).

54 See Magaloni & Rodríguez, supra note 52; Osorio, supra note 52; Ríos, supra note 52; Bea-
triz Magaloni, et al., La tortura como método de investigación criminal: el impacto de la guerra contra las 
drogas en México (2018); David A. Shirk & Joel Wallman, Understanding Mexico’s Drug Violence, 59 
the JournaL of confLict resoLution (2015).
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aloni, & Razu present empirical evidence demonstrating increased levels of  
torture during this time period, particularly when criminal suspects were 
detained or accused of  drug trafficking.55

However, Davenport, Moore, and Armstrong identify a mediating vari-
able that may predict a state’s repressive response to violent threats. They 
argue that governments that possess “veto”, or constraints on an executive’s 
authority as a result of  the separation of  powers, are less likely to employ tor-
ture as a repressive response. Polities with high levels of  veto necessarily con-
tain incentive structures that push actors to challenge an executive’s use of  
torture. These states will consist of  competitive legislatures and independent 
judiciaries, including at the subnational level. As the authors demonstrate, 
the greater the level of  separation of  powers, the greater the likelihood that 
any actor will expose the executive’s use of  torture. This acts as an implicit 
check on the executive’s potential responses to violent threats, reducing the 
likelihood of  torture.56

This work is in line with existing literature demonstrating how institu-
tions can restrain state behavior.57 As Walker argues, democratic institutions 
provide the structure for autonomous political actors to pursue their in-
dividual interests. This structure includes both incentives and restrictions 
that guide actors’ behavior.58 Mexico’s criminal justice reform seeks to pro-
vide such a structure to re-shape the behavior of  government actors, al-
beit in a challenging security environment. As outlined above, the reform 
provides stronger counterweights to the role that the prosecutor played in 
the former system, increasing the veto power of  other judicial actors, such 
as judges, and reshaping the incentive structures that drive the behavior 
of  these actors. As Zepeda Lecuona explains, reductions in torture can-
not be explained by mere changes in attitude; rather, reductions in these 
types of  abuses are the result of  changes to the incentive structures that 
influence how judicial actors operate within the system.59 Even in the face 
of  Mexico’s mounting security challenges, empirical evidence suggests that 
reforms introducing such changes may have a significant effect on state ac-
tors’ repressive behaviors.

In addition to institutionalized structures that shape actors’ behavior 
through a system of  incentives (or disincentives), Langer points to the rel-
evance of  norms in the context of  judicial reform. Specifically, the diffusion 
of  Latin American criminal procedure reforms was accompanied by a cor-

55 Magaloni, et al., supra note 54.
56 Davenport, et al., supra note 49.
57 See generally Walker supra note 45; Douglass C. North, Institutions, 5 the JournaL of eco-

noMic perspectives (1991); Adam Przeworski, Institutions Matter?, 39 governMent and op-
position 527-40 (2004).

58 Walker, supra note 45.
59 guiLLerMo zepeda Lecuona, criMen sin castigo: procuración de Justicia penaL y 

Ministerio púBLico en México 331 (Centro de Investigación para el Desarrollo, A.C., 2004).
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responding diffusion of  norms that aimed to increase transparency and ac-
countability of  judicial actors—particularly as public security and due process 
concerns arose throughout the region at the end of  the twentieth century.60

An ample body of  literature has demonstrated the power of  these types 
of  norms on the behavior of  state actors61 and their impact on the behavior of  
judicial actors, such as police. As Worden and McLean point out, policing is 
a task that involves a high degree of  uncertainty, and as a result, officers must 
frequently make choices with ambiguous implications and consequences.62 
In other words, there is no procedural manual that explains in full how polic-
ing should be conducted. To fill this information void, police often rely on 
institutional norms in order to make daily decisions63—from the volume of  
citations issued to the manner in which interrogations are conducted.64 As 
this analysis features police behavior as a primary subject of  investigation, it 
will consider how Mexico’s judicial reform may have reshaped both institu-
tionalized incentive structures and more informal conduct norms, impacting 
the incidence of  torture and mistreatment.

7. Evaluating the Reform: 
Challenges and Achievements

The success of  democratic reforms in reducing the incidence of  torture 
is dependent on the comprehensive implementation of  such reforms. As 
Zepeda Lecuona argues, “80% of  the criminal reform’s success lies in its 
implementation” [own translation].65 As such, this section discusses the tra-
jectory of  Mexico’s national reform since its 2008 enactment, examining its 
successes, weaknesses, and existing challenges to full implementation.

While the constitutional reform was passed in 2008, certain states ap-
proved and began the use of  oral adversarial proceedings as early as 2004 

60 Langer, supra note 30.
61 See, e.g., Robert Cooter, Do Good Laws Make Good Citizens? An Economic Analysis of  Internal-

ized Norms, 86 virginia Law review (2000); Lawrence E. Mitchell, Understanding Norms, 49 the 
university of toronto Law JournaL (1999).

62 roBert e. worden & sarah J. McLean, Police Departments as Institutionalized Organizations, 
in Mirage of poLice reforM 14-15 (University of  California Press, 2017).

63 See, e.g., JaMes Q. wiLson, Police Discretion, in varieties of poLice Behavior: the Man-
ageMent of Law and order in eight coMMunities, with a new preface By the author 
98 (Harvard University Press, 1978); Jan Litavski, Professional Culture, Ethics, Errors and Police 
Accountability (2012).

64 In particular, one study found that a set of  interactional norms among Australian police 
directly influenced the establishment of  protocols to prevent misconduct during criminal inter-
rogations. David Yoong, Initiating, Pasuing, Resuming, and Ending Police Questioning: Due Process as 
Interactional Norms in an Australian Police Interrogation Room, 5 poLicing: a JournaL of poLicy and 
practice (2011).

65 Lecuona, supra note 38, at 124.
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(Nuevo León in 2004, Chihuahua in 2007, and Oaxaca in 2007). These ini-
tiatives provided a precedent for other states’ penal reforms and served as pre-
cursors to the constitutional reform.66 Thus, in 2008, the Mexican Congress 
provided the country with an eight-year timeframe to fully implement the 
changes outlined in the reform. While the deadline of  June 18, 2016 has long 
passed, Mexico’s judicial districts are still in the process of  implementing and 
consolidating these sweeping changes. As México Evalúa noted in its most 
recent performance review of  the SJPA, there is still much work to be done. 
Specifically, judicial training and professionalization efforts have diminished 
since the implementation phase (2008-2016), and these efforts often lack 
inter-institutional coordination that could result in more profound improve-
ments to SJPA functioning. México Evalúa also argues that judicial actors 
lack the resources and training necessary to conduct thorough criminal inves-
tigations that would produce legitimate evidence to be presented in criminal 
trials. Lastly, the report calls attention to the lack of  statistical information 
that is shared across judicial agencies and with the public. As the authors 
note, this information void has made evaluation of  the SJPA’s performance a 
burdensome task.67

Despite challenges in establishing and implementing proper metrics for 
the reform, there is early evidence suggesting that in certain states, police 
and prosecutors continue to employ illegal interrogation practices under the 
reformed system. In a 2016 of  Estado de México’s criminal justice system, 
Fondevila and colleagues found that between 2010 and 2014,68 18% of  le-
gal proceedings analyzed contained statements from a medical professional 
documenting injuries consistent with torture and/or mistreatment.69 Fur-
thermore, the authors found that just 10.3% of  individuals for whom a legal 
proceeding was initiated had access to a defense attorney during their time 
at the public prosecutor’s office.70 Combined with the results of  this analysis, 
Fondevila et al.’s findings suggest that SJPA outcomes may vary significantly 
at the subnational level, depending on a variety of  institutional factors out-
lined above. As such, this article examines torture and mistreatment at both 
national and state levels.

66 Rodríguez & Shirk, supra note 20.
67 México evaLúa, Hallazgos 2018: Seguimiento y Evaluación del Sistema de Justicia Penal en México 

(2019).
68 Estado de México began operation under an accusatorial model in 2009. Fondevila et al., 

supra note 4, at 7.
69 The authors estimated that this figure could be even higher as a result of  medical ex-

aminers’ close ties with law enforcement, resulting in a decreased incentive to report cases of  
abuse. Fondevila et al., supra note 4 at 18.

70 Fondevila et al., supra note 4, at 22. In addition, Fondevila et al. found that in Estado de 
México, when police were responsible for criminal investigations, the most commonly utilized 
form of  evidence was interrogation of  witnesses (30.5%) and interrogation of  experts (27.5%), 
followed by observations and follow-up (15.5%). Fondevila et al., supra note 4, at 24.
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Despite methodological challenges and pessimistic findings at the state 
level, researchers have been able to demonstrate the reform’s overall positive 
impact on the incidence of  human rights abuses in Mexico. For instance, 
World Justice Project (WJP) presented data demonstrating a marked differ-
ence in the incidence of  forced confessions between states that implemented 
the reform between 2007 and 2012 (Baja California, Chihuahua, Estado de 
México, Morelos, Guanajuato, Oaxaca, Yucatán, and Zacatecas) and states 
that implemented the reform after 2012. Specifically, WJP reported that from 
2005 to 2016, early implementer states observed a 70% decrease in the num-
ber of  confessions that were the result of  pressure or aggression, while all 
other states cumulatively observed a 34% decrease during the same period.71

Magaloni and Rodriguez produce similar findings by analyzing data from 
the National Survey of  the Population Deprived of  Liberty (Encuesta Nacional 
de Población Privada de la Libertad, ENPOL), a survey of  58,127 individuals that 
were imprisoned in Mexico in 2016.72 Magaloni and Rodriguez examined 
prisoners’ reports of  torture (e.g., electric shocks, burns, sexual abuse) and 
compared reports of  individuals arrested before and after the implementa-
tion of  the National Code of  Criminal Procedure (Código Nacional de Proced-
imientos Penales, CNPP). This code was implemented in a staggered fashion 
across Mexico’s judicial districts from 2014 to 2016 and standardized crimi-
nal procedure under the reform at both state and federal levels.73 The re-
searchers employed 65 distinct dates of  implementation to capture a more 
localized effect of  the CNPP. The findings demonstrated statistically signifi-
cant declines in the reported incidence of  torture and threats in the period 
after implementation.74

While initial research suggests that the incidence of  torture has decreased 
since the implementation of  the reform, further analysis is needed to con-
firm the reform’s impact on the incidence of  forced confessions. WJP has 
presented preliminary data supporting the connection between SJPA im-
plementation and a reduced incidence of  forced confessions. However, a 
judicial district-level analysis of  these figures pre- and post- reform has yet 
to be conducted. As such, this study seeks to build on both the findings of  
WJP and Magaloni and Rodriguez regarding torture, while also providing 
evidence of  the reform’s impact on the use of  forced confessions as a pros-
ecutorial tool at the level of  implementation.

71 World Justice Project, Mexico’s New Criminal Justice System: Substantial Progress and Persistent Chal-
lenges (2018).

72 instituto nacionaL de estadística y geografía [inegi], Encuesta Nacional de Población 
Privada de la Libertad [ENPOL] (2016).

73 giLBerto higuera BernaL, Introducción, in reforMa en Materia de Justicia penaL: eL 
código nacionaL de procediMientos penaLes (Fondo de Cultura Económica, 2017).

74 Specifically, the probability that a prisoner would experience torture in the new system 
fell by 6%. Magaloni & Rodríguez, supra note 52.
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8. A “Disturbing Imbalance”: Criminal Detention under the SJPA

Indeed, the SJPA represents a paradigm shift toward a criminal justice sys-
tem more sensitive to principals of  accountability, transparency, and human 
rights. Still, the reform contains certain measures that have remained contro-
versial among human rights advocates—namely, the continuance of  arraigo. 
Arraigo is a form a preventive detention that does not require criminal charges. 
As such, the practice defies the principle of  presumption of  innocence in 
Mexico’s criminal justice system.75 As Zepeda Lecuona argues, the extension 
of  arraigo under the SJPA represents a “disturbing imbalance” in Mexico’s 
criminal justice system, as it reduces the standard required to subject an indi-
vidual to the criminal process [own translation].76 While public prosecutors 
are normally required to present evidence before a judge establishing the 
need for a criminal suspect’s detention, arraigo suppresses this requirement. 
Instead, the prosecutor need only demonstrate the possibility of  the suspect’s 
involvement in certain criminal activities.

In the SJPA’s current format, arraigo is now restricted to cases involving 
organized crime; however, detention is allowed for a continuous period of  
forty (40) days, which can be extended for up to eighty (80) days.77 As previ-
ously discussed, the reliance on detention in Mexico’s criminal proceedings 
has served to reinforce the practice of  torture and mistreatment by police and 
public prosecutors by providing ample opportunity for such acts to occur. 
In fact, evidence suggests that public prosecutors may intentionally classify 
certain criminal acts under the umbrella of  organized crime to allow for a 
suspect’s detention. Under this procedure, the prosecutor is then permitted to 
introduce evidence that has not been formally reviewed and sanctioned dur-
ing a criminal trial—a step required for all other criminal evidence under the 
SJPA.78 This only serves to dismantle the reform’s incentive structures meant 
to restrict prosecutorial abuses, such as torture and forced confessions, in the 
context of  criminal detention.

As such, arraigo’s presence in the reformed system is the ultimate paradox; 
its existence sabotages the very reforms meant to curb judicial misconduct 
and human rights abuses. Indeed, substantial reporting has confirmed the 
link between arraigo and increases in reports of  torture and forced confes-
sions.79 In its most recent review of  Mexico, the UNCAT urged the country 

75 uiLdriKs, supra note 25; Janice Deaton & Octavio Rodríguez Ferreira, Detention without 
Charge: The Use of  Arraigo for Criminal Investigations in Mexico (2015).

76  Lecuona, supra note 38, at 118.
77 Seventh Periodic Report Submitted by Mexico under Article 19 of  the Convention, Due in 2016, U.N. 

Doc. CAT/C/MEX/7 (Feb. 1, 2018).
78 Lecuona, supra note 38.
79 See Magaloni, et al., supra note 54; Deaton & Rodríguez Ferreira, supra note 75; U.N.C.A.T. 

[U.N. Doc. A/HRC/22/53] supra note 4; coMisión Mexicana de defensa y proMoción de Los 
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to permanently halt the use of  arraigo in order to reduce the incidence of  
torture and forced confessions during this type of  detention.

Thus, despite the introduction of  a sweeping criminal justice reform, in-
stitutions that reinforce the use of  torture and forced confessions continue to 
exist within Mexico’s judicial system. As such, in its current form, the SJPA is 
not a silver bullet capable of  abolishing the practice of  torture and mistreat-
ment. Substantial opportunity for reform still exists, particularly in the realm 
of  criminal detention. Still, the reform represents a significant step toward 
the consolidation of  Mexico’s democratic institutions and toward the imple-
mentation of  prosecutorial accountability measures. While far from a com-
plete solution, initial research demonstrates the link between the reform and 
observed reductions in torture and mistreatment. As such, this study seeks to 
provide further evidence of  the reform’s positive impact on Mexico’s human 
rights paradigm.

iii. research Question and MethodoLogy

While the overall impact of  the reform is yet to be determined, initial research 
has suggested that the transformation to an accusatorial model of  criminal 
justice has reduced torture, mistreatment, and forced confessions by judicial 
sector personnel. This study expands upon previous research by examining 
the incidence of  the practice both geographically and temporally using two 
separate data sets, as outlined below. It builds upon recent findings demon-
strating the reform’s impact on the incidence of  torture and mistreatment by 
judicial sector officials, while also examining how the reform influenced the 
use of  torture and mistreatment as a prosecutorial tool. As such, this study 
will provide evidence in response to the following research question: How did 
Mexico’s criminal justice reform impact the incidence of  torture and mis-
treatment by judicial sector officials?

1. Defining Torture and Cruel, Inhuman, or Degrading Treatment

To allow for effective comparison with existing literature, this analysis em-
ploys the common definition of  torture as outlined in the UN Convention 
Against Torture and Other Cruel, Inhuman, or Degrading Treatment or 
Punishment, adopted by the UN General Assembly in 1984:

...any act by which severe pain or suffering, whether physical or mental, is intention-
ally inflicted on a person for such purposes as obtaining from him or a third 
person information or a confession, punishing him for an act he or a third person 

derechos huManos [CMDPDH], La tortura como crimen de lesa humanidad en el marco de la guerra 
contra las drogas: informe para el Comité contra la Tortura de las Naciones Unidas (2018).

http://www.juridicas.unam.mx/
Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 

https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/

Universidad Nacional Autónoma de México, IIJ-BJV, 2021 
https://revistas.juridicas.unam.mx/index.php/mexican-law-review/issue/archive



MEXICAN LAW REVIEW22 Vol. XIV, No. 1

has committed or is suspected of  having committed, or intimidating or coerc-
ing him or a third person, or for any reason based on discrimination of  any 
kind, when such pain or suffering is inflicted by or at the instigation of  or with 
the consent or acquiescence of  a public official or other person acting in an official 
capacity. It does not include pain or suffering arising only from, inherent in or 
incidental to lawful sanctions80 [emphasis added].

According to this definition, torture encompasses harm inflicted for one of  
the following explicit purposes: (1) extraction of  information or confessions, 
(2) punishment, or (3) intimidation or discrimination. Furthermore, torture 
is always carried out with the “consent or acquiescence” of  state officials or 
anyone acting in an official state capacity.81 While torture has historically 
been used for all three purposes in Mexico, as outlined above, this study will 
examine the first use of  torture defined under the convention: torture as form 
of  extracting information or confessions.82

Although the convention outlines specific criteria for torture, it does not 
provide a definition for “other cruel, inhuman, or degrading treatment or 
punishment”. Consequently, scholars have debated the degree to which these 
two acts differ. Some argue that the severity of  suffering is greater for acts of  
torture, while others maintain that the threshold for severity of  suffering is 
equal, but that the purpose of  the acts themselves differ. Nonetheless, sub-
stantial research demonstrates that victims of  acts typically defined as “other 
cruel, inhuman, or degrading treatment or punishment,” such as humiliation, 
fear, and threats of  torture, experience similar levels of  psychological pain 
and suffering as victims of  torture. Consequently, there is reason to ques-
tion the separation of  these terms in international and domestic law, as the 
distinction may imply that “other cruel, inhuman, or degrading treatment or 
punishment” is a less severe form of  torture.83

In its official database of  human rights complaints, the CNDH considers 
torture and “other cruel, inhuman, or degrading treatment or punishment” 
to be two separate violations. According to Mexico’s Office of  Domestic Af-
fairs (Secretaría de Gobernación, SEGOB), the difference in classification may lie 
in the severity of  suffering.84 Nonetheless, SEGOB also notes that the Inter-
American Convention to Prevent and Punish Torture (IACPPT) specifies that 
acts do not have to cause grave suffering in order to be classified as torture.85 

80 G.A. Res. 39/46, article 1, ¶ 1, U.N. Doc. A/RES/39/46 (Dec. 10, 1984).
81 See id.
82 Luban, supra note 43.
83 Metin Başoğlu, A Theory-and-Evidence-Based Approach to the Definition of  Torture, in torture 

and its definition in internationaL Law (Metin Başoğlu ed., Oxford University Press, 2017).
84 secretaría de goBernación [SEGOB], Derecho a la vida, integridad física, libertad y seguridad 

personal: tortura (n.d.).
85 Inter-American Convention to Prevent and Punish Torture [IACPPT], O.A.S. T.S. No. 67, article 

2, Feb. 28, 1987.
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SEGOB concludes that each case must be analyzed individually in order to 
determine its proper classification. As such, it is not fully known how the 
CNDH distinguishes between these types of  human rights violations.

However, there is evidence to suggest that officials intentionally classify 
cases of  torture as “other cruel, inhuman, or degrading treatment or pun-
ishment” in order to reduce the perceived severity of  certain incidents. In 
2003, the UNCAT reported that police often threaten and beat suspects prior 
to their arrival at the Public Prosecutor’s office. While many of  these cases 
meet the constitutional threshold for torture, they are frequently categorized 
as cases of  “other cruel, inhuman, or degrading treatment or punishment.”86 
Thus, the distinction between these cases in Mexico likely fails to capture 
any difference in the severity of  abuse. Consequently, this study takes a com-
prehensive approach, examining both types of  abuse in the context of  the 
judicial reform in Mexico.87

2. National Commission of  Human Rights Alert System

This analysis first examines torture and mistreatment using a hand-com-
piled database of  torture complaints published by the CNDH on its National 
Human Rights Violation Alert System (Sistema Nacional de Alerta de Violación a 
los Derechos Humanos).88 It includes complaints filed with the CNDH from Jan-
uary 2014 to December 2019 against institutions at all levels of  government 
(municipal, state, and federal).89 Each complaint is classified by the state in 
which the individual was arrested and also by one of  six institutional catego-
ries classifying the type of  government agency implicated in the report. These 
categories include (1) public security forces (e.g., police), (2) military, (3) public 
prosecutor’s offices, (4) penitentiaries, (5) municipal agencies, and (6) “other” 
institutions.90 Additionally, a portion of  the complaints included in this data 
set do not identify an institution responsible for the reported violation (listed 
at “N/D” in Figure 1).

86 U.N.C.A.T., supra note 6.
87 For purposes of  brevity, this study refers to incidents of  “other cruel, inhuman, or de-

grading treatment or punishment” generally as “mistreatment.”
88 coMisión nacionaL de derechos huManos [CNDH], Sistema Nacional de Alerta de Vio-

lación a Derechos Humanos, available at http://appweb2.cndh.org.mx/SNA/inicio.asp (last visited Feb. 
22, 2020).

89 However, because the CNDH is the national human rights ombudsman, a large propor-
tion of  the published complaints were submitted against state or federal institutions as opposed 
to municipal bodies.

90 The “other” category includes government bodies such as the National Institute of  Mi-
gration (Instituto Nacional de Migración, INM); Mexico’s state oil company, Petroleos Mexicanos; 
the Mexican Institute of  Social Security (Instituto Mexicano del Seguro Social, IMSS); state public 
health offices; and various other institutions that could not be grouped into a single classifica-
tion.

http://www.juridicas.unam.mx/
Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 

https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/

Universidad Nacional Autónoma de México, IIJ-BJV, 2021 
https://revistas.juridicas.unam.mx/index.php/mexican-law-review/issue/archive



MEXICAN LAW REVIEW24 Vol. XIV, No. 1

figure 1. cndh torture & MistreatMent coMpLaints 
By institution type (Jan. 2014-dec. 2019)91

Of  the institutional categories outlined in Figure 1, three operate directly 
within Mexico’s criminal justice system: Public Security Forces, Public Pros-
ecutor’s Offices, and Penitentiaries. Together, these government bodies rep-
resent a majority of  cases of  torture reported to CNDH from 2014 to 2019, 
with 2,275 of  4,072 total complaints (see Figure 2).

figure 2. cndh torture & MistreatMent coMpLaints 
against JudiciaL versus other institutions (Jan. 2014-aug. 2019)92

In order to examine how the judicial reform impacted the incidence of  tor-
ture and mistreatment complaints made to CNDH, this analysis exclusively 
examines cases in which judicial institutions were reported to be responsible 
for alleged abuse(s) (n = 1,669).93 As previously mentioned, these include com-
plaints implicating Public Security Institutions, Public Prosecutor’s Offices, 
and Penitentiaries. These cases were summed by state (n= 32) for each year 
that indicators were available (2015-2018). Next, to compare data geographi-

91 Data source: CNDH, supra note 88.
92  Data source: CNDH, supra note 88.
93  A total of  2,275 cases of  torture and mistreatment were documented by the CNDH 

National Alert Center from 2014 to 2019, but this analysis only examines reports from 2015 to 
2018 (n = 1,669), as reform indicator variables were not available for 2014 or 2019.
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cally, CONAPO (Consejo Nacional de Población) state population estimates were 
retrieved for each year.94 These figures were used to calculate complaints of  tor-
ture per one million inhabitants for each state, controlling for state population.

Data was also collected from annual reports produced by the Center of  
Investigation for Development A.C. (Centro de Investigación para el Desarrollo A.C., 
CIDAC) and México Evalúa measuring the comparative level of  judicial reform 
implementation and performance across Mexico’s thirty-two states. These re-
ports evaluate state reform performance on a variety of  measures, including the 
capacities of  judicial institutions and the implementation of  reform mandates 
and programs. CIDAC and México Evalúa aggregate these measures into an 
annual index with a scale of  0 to 1,000, with 1,000 representing the “ideal stan-
dard” of  judicial reform implementation in a given state.95

For each year from 2015 to 2018, separate correlation and regression anal-
yses were conducted to detect any geographic relationship between the crimi-
nal justice reform and the number of  CNDH torture complaints. Based on 
the observations of  previous research, this study hypothesized that states with 
higher scores of  judicial reform performance would see decreased CNDH 
reports of  torture by judicial operators.

While the results of  this analysis are useful in evaluating the initial rela-
tionship between the reform and the use of  torture by judicial operators, this 
methodology has its limitations. One challenge of  employing CIDAC and 
México Evalúa index data is that it is an indirect measure of  judicial operator 
behavior and accountability. The index is a broad measure that considers state 
resources, capacity, and adherence to reform mandates. While it is probable 
that police and prosecutors operating in states with higher reform implemen-
tation scores are held to higher ethical standards, no data exists to draw this 
conclusion directly. As such, the results of  this analysis are meant to serve as a 
point of  departure for further investigation.

3. National Survey of  the Population Deprived of  Liberty (ENPOL)

This study also examines torture, mistreatment, and forced confessions, 
as reported by members of  Mexico’s detained population. Specifically, 
the ENPOL survey conducted by INEGI asks 58,127 participants to re-
port their experiences and interactions with the criminal justice process in 

94  conseJo nacionaL de poBLación [CONAPO], Proyecciones de la Población de los Municipios 
de México, 2015-2030 (last visited Jan. 10, 2020).

95 centro de investigación para eL desarroLLo a.c. [CIDAC], Hallazgos 2015: Evaluación 
de la Implementación y Operación a Ocho Años de la Reforma Constitucional en Materia de Justicia Penal 
(May 4, 2016); centro de investigación para eL desarroLLo a.c. [CIDAC], Hallazgos 2016: 
Seguimiento y Evaluación de la Operación del Sistema de Justicia Penal en México (Jun. 18, 2017); México 
evaLúa, Hallazgos 2017: Seguimiento y Evaluación del Sistema de Justicia Penal en México (2018); Méxi-
co evaLúa, Hallazgos 2018: Seguimiento y Evaluación del Sistema de Justicia Penal en México (2019).
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Mexico.96 In order to assess any significant differences in respondent data 
before versus after the reform, this analysis employs judicial district-level 
implementation dates. While the 2008 criminal justice reform set an imple-
mentation deadline of  June 18, 2016, many judicial districts began opera-
tion under the new system prior to this date. As such, the implementation 
date used to compare torture and mistreatment reports before and after the 
reform varies by judicial district. In total, this analysis includes 55 separate 
dates of  implementation (December 2004-June 2016) compiled by a group 
of  Justice in Mexico researchers, including the author.97 The use of  imple-
mentation dates at the judicial district-level helps to capture the reform’s 
localized effect on the incidence of  torture and forced confessions.98

The ENPOL asked respondents if  they were subject to specific types of  
violence both after their arrest and during their pre-trial interactions with the 
public prosecutor’s office. The instrument specifically asked if  the detained 
individual was: (1) punched or kicked, (2) beaten with an object, (3) burned, 
(4) electrically shocked, (5) injured as a result of  any part of  their body being 
flattened with an object, (6) injured by a knife, (7) injured by a firearm, and/
or (8) forced by threat or physical violence to engage in sexual activities.99

This analysis examined responses to items two (2) through eight (8) to de-
termine if  a respondent was subject to torture or mistreatment. Item one (1), 
punching or kicking, was excluded to separate incidents of  excessive use of  
force from cases of  torture and/or mistreatment. Participants that responded 
affirmatively to any of  the aforementioned items were included in the pool of  
cases for analysis. To assess the impact of  the judicial reform, a chi-square test 
for independence was employed to test for a significant difference in reported 
use of  torture before and after the reform’s implementation.100 This study 
hypothesized that the use of  torture by judicial operators would demonstrate 
a significant decrease following the reform’s implementation.

The survey also asked respondents to report which types of  evidence were 
presented against them at trial. Categories of  evidence included a) the ac-

96 INEGI, supra note 72.
97 These dates were compiled and verified using judicial announcements and local me-

dia sources reporting when each judicial district began operation under the SJPA (“entrada en 
vigor”). Note that this date differs from the date of  implementation of  Mexico’s standardized 
criminal procedure code (CNPP).

98 In a small portion of  cases, the judicial district implementation date was not clear based 
on official reports (180 of  2,459 municipalities). As such, cases in which the respondent was 
arrested in a judicial district with an unknown implementation date were excluded from this 
analysis. Additionally, this analysis excluded cases in which detainees were accused of  a federal 
crime in order examine the isolated effect of  a state’s reform implementation on the handling 
of  criminal cases. This left a total number of  30,196 cases for analysis.

99 INEGI, supra note 72.
100 This specific statistical test was employed, as it allows for relational analyses using two 

categorical variables—in this case, presence of  judicial reform (present versus not present) and 
reports of  torture (present versus not present).
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cused’s confession; b) statements made by individuals who claimed to have 
witnessed the crime; c) statements about the accused’s criminal record made 
by individuals that knew the accused; d) statements made by accomplices to 
the crime; e) statements made by other detained persons; f) phone records, 
recordings, photos, or texts; g) fingerprints, blood, hair, or DNA found at the 
scene of  the crime; and/or h) psychological evaluations conducted at the Ob-
servation and Classification Center.

To examine the phenomenon of  torture as a prosecutorial tool, a second 
statistical analysis was conducted using ENPOL response data from detained 
persons that had already been convicted of  a crime and received their sen-
tence. Specifically, this study examined the responses of  sentenced participants 
to items a), f), and g), as outlined above. Together, these items determined the 
extent to which the prosecution’s case rested on the accused’s confession as 
culpatory evidence. Respondents that reported the use of  their confession a) 
as culpatory evidence, but no documentation or forensic reporting presented 
to support these statements [f), g)] were included in the analysis. Respondents 
that met these criteria and reported being the victims of  torture were consid-
ered to have been subject to a forced confession.

To examine how the criminal justice reform may have influenced the inci-
dence of  forced confessions, a second chi-square test was conducted to detect 
any significant differences in the phenomenon before and after the reform. 
In line with recent findings demonstrating a significant reduction in certain 
types of  human rights abuses after the implementation of  the reform,101 this 
study hypothesizes that a significant reduction in forced confessions will be 
observed following the judicial district-level implementation of  the criminal 
justice reform. Following two generic chi-square tests, this analysis also con-
ducted separate chi-square tests for individual states to examine any changes 
in torture and forced confession at the state level.102 The author hypothesized 
that states with higher SJPA performance scores would demonstrate greater 
reductions in torture and forced confessions following the reform’s judicial 
district-level implementation.

iv. resuLts

1. National Commission of  Human Rights (CNDH) Alert System

An initial analysis revealed that the incidence of  torture and mistreatment 
complaints against judicial sector operators varied both temporally and 

101 Magaloni & Rodríguez, supra note 52; worLd Justice proJect, Impactos de la Reforma de 
Justicia Penal (2019).

102 Certain states were excluded from individual chi-square analyses because of  limited 
data, as discussed below.
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geographically. From 2015 to 2018, the states with the lowest average inci-
dence of  CNDH complaints per one million inhabitants were Yucatán (0.36), 
Querétaro (0.65), and Puebla (0.8). Conversely, Tamaulipas (12.10), Nayarit 
(6.94), and Guerrero (6.70) demonstrated the highest average rate of  torture 
and mistreatment complaints against judicial sector operators during this 
time period (See Map 1). 

Map 1. cndh coMpLaints of torture and crueL, inhuMan, 
or degrading treatMent against JudiciaL sector operators 

per 1 MiLLion inhaBitants (average 2015-2018)103

However, state-level data show that the incidence of  CNDH complaints 
has decreased over time. In 2018, the state with the highest complaint rate 
was Nayarit (5.60), followed by Quintana Roo (4.70) and Veracruz (4.37). 
Additionally, four states registered zero complaints in 2018 (Campeche, Tlax-
cala, Yucatán, and Zacatecas) (See Map 2).

As outlined above, this study hypothesized that states with higher scores 
on judicial reform performance would see fewer CNDH reports of  torture 
and mistreatment by judicial operators. An initial analysis assessing the geo-
graphic relationship between criminal justice reform performance and tor-
ture complaints revealed little to no association between the two variables 
from 2015 to 2017. However, in 2018, the variables demonstrate a significant 
negative relationship. In other words, states with higher reform performance 
scores did indeed demonstrate moderately reduced levels of  torture by judi-
cial sector operators that year.

103 Data sources: CNDH supra note 88; CONAPO supra note 94.
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Map 2. cndh coMpLaints of torture and crueL, inhuMan, 
or degrading treatMent against JudiciaL sector operators 

per 1 MiLLion inhaBitants (2018)104

Separate tests were conducted for each year that data for both indicators 
were available (2015-2018), as shown in Table 1. In 2015 and 2017, a mild 
negative correlation was observed (r = -0.24), while 2018 data produced a 
moderate negative correlation (r = -0.43). However, only data from 2018 re-
vealed a significant relationship (p = .01), while analyses conducted using 
2015, 2016, and 2017 data were not significant (p > .05).

Annual regression analyses revealed a similar pattern to annual correla-
tion tests. While 2015, 2016, and 2017 did not yield significant results, data 
from 2018 demonstrated a significant R-Squared value (R2 = .18, p = .01). 
In other words, the level of  state SJPA performance accounted for 18% of  
observed variation in the incidence of  torture and mistreatment complaints 
made to CNDH.

Moreover, consistent with the results presented in Table 1, states identified 
as having the highest incidence of  torture complaints in 2018 (see Map 2) 
also possessed the lowest reform performance scores. Nayarit, Quintana Roo, 
and Veracruz not only demonstrated the highest rates of  torture in 2018, but 
they were also ranked among the bottom four performers in terms of  state 
SJPA performance scores (31, 30, and 29 of  Mexico’s 32 states, respectively). 
Furthermore, two states with zero registered complaints in 2018, Yucatán and 
Zacatecas, ranked in the top eight states in terms of  reform performance (5 
and 8 of  Mexico’s 32 states, respectively).

104 Data sources: CNDH supra note 88; CONAPO, supra note 94.
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taBLe 1. resuLts of annuaL correLation and regression anaLyses 
Between cidac/México evaLúa ranKing index and nuMBer 

of torture and MistreatMent coMpLaints 
per 1 MiLLion inhaBitants105

Year Correlation coefficient R-Squared P-Value
(Significance)

2015 r = -.24 R2 = .06 p > .05

2016 r = -.04 R2 = .00 p > .05

2017 r = -.24 R2 = .06 p > .05

2018 *r = -.43 *R2 = .18 *p = .01

As shown in Table 1, the relationship between judicial reform perfor-
mance and the incidence of  torture complaints was weakest in 2016 (r = -.04, 
R2 = .00). While the factors influencing this result have yet to be identified, a 
frequency analysis revealed that in the same year, the number of  torture and 
mistreatment complaints submitted to the CNDH increased significantly (See 
Figure 3). This suggests that some combination of  factors unrelated to judi-
cial SJPA performance may be associated with the increase observed in 2016. 
This study discusses these potential factors in detail below.

figure 3. cndh torture and MistreatMent coMpLaints 
against JudiciaL operator institutions (2014-2019)106

105 Data sources: CNDH supra note 88; CONAPO supra note 94; CIDAC supra note 95; Méxi-
co Evalúa supra note 95.

106 Data source: CNDH supra note 88.
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As such, this investigation’s geographic hypothesis that states with greater 
SJPA performance would see reduced levels of  torture by judicial sector opera-
tors was only partially substantiated. While annual correlation analyses revealed 
a mild to moderate relationship, only data from 2018 yielded a significant as-
sociation. Annual regression analyses demonstrated a similar pattern of  results, 
yielding insignificant and negligible associations from 2015 to 2017. However, 
a moderately strong relationship between judicial reform performance and the 
incidence of  torture complaints was observed in 2018. These findings suggest 
that factors unrelated to judicial reform influenced rates of  torture complaints, 
particularly from 2015 to 2017. However, they also indicate that the SJPA may 
be partially responsible for recent reductions in torture complaints. Nonethe-
less, analyses conducted using detainee survey data provided more reliable evi-
dence of  the reform’s effect on torture as a prosecutorial tool in Mexico.

2. National Survey of  the Population Deprived of  Liberty (ENPOL)

As previously mentioned, it was hypothesized that a significant reduction 
in reports of  torture would be observed after the implementation of  the judi-
cial reform. A chi-square test for independence was conducted using ENPOL 
data to detect any such difference following the localized implementation of  
the judicial reform. This test sought to build upon the findings of  Magaloni 
and Rodriguez107 by examining incidents of  torture pre- and post- reform, as 
reported by members of  Mexico’s detained population.

Indeed, a chi-square test examining respondent reports of  torture revealed 
a significant difference in the phenomenon following judicial district-level im-
plementation. Specifically, the chi-square test showed an extremely significant 
difference in the number of  detained persons (pre-sentenced and sentenced) 
subject to torture pre-SJPA implementation and post-SJPA implementation, 
χ2 (1, N = 30,196) = 37.8, p = .000 (See Table 2).

taBLe 2. resuLts of chi-sQuare test and descriptive statistics 
for reports of torture and MistreatMent By presence 

of reforM iMpLeMentation at tiMe of arrest108

Presence of  Reform at Time of  Arrest

Not Present Present

No Torture 10,183 (45.6%) 3,915 (49.7%)

Torture 12,129 (54.4%) 3,969 (50.3%)

Note. χ2 = 37.8, df  = 1. Numbers in parentheses indicate column percentages.
***p = .000

107 Magaloni & Rodríguez, supra note 52.
108 Data source: INEGI, supra note 72.
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The observed reduction was in line with the findings of  Magaloni and 
Rodriguez (2019). Namely, 54.4% of  respondents who were arrested prior 
to the reform’s implementation reported being subject to torture from the 
time of  their arrest to their time in the Public Prosecutor’s office. However, 
50.3% of  respondents arrested in judicial districts that had already imple-
mented the reform reported having experienced torture, representing an 
extremely significant 7.4% decrease pre —to post— reform.

This study also hypothesized that a corresponding decrease would be ob-
served in forced confessions after the reform’s judicial district-level imple-
mentation. Indeed, a chi-square test for independence revealed a marginally 
significant reduction in forced confessions reported by sentenced detainees 
after the implementation of  the reform, X 2 (1, N = 16,098) = 3.6, p = .058. 
Specifically, 33.3% of  respondents arrested pre-reform reported having been 
subject to a forced confession, while 31.6% of  respondents reported the same 
post-reform. Overall, these data reflect a marginally significant 5% decrease 
in the reports of  forced confessions after judicial district-level SJPA imple-
mentation.

taBLe 3. resuLts of chi-sQuare test and descriptive statistics 
for reports of forced confessions By presence of reforM 

iMpLeMentation at tiMe of arrest109

Presence of  Reform at Time of  Arrest

Not Present Present

No Forced Confession 8,093 (66.7%) 2,713 (68.4%)

Forced Confession 4,036 (33.3%) 1,256 (31.6%)

Note. χ2 = 3.6, df  = 1. Numbers in parentheses indicate column percentages.
p =.058

The above findings suggest that the reform’s localized implementation had 
a significant impact on the incidence of  torture and forced confessions. These 
decreases can also be observed in figures 4 and 5, during the period of  reform 
implementation from 2008 to 2016. While the data above (Tables 2 and 3) 
examine cases from 1980 to 2016, the graphs below capture a snapshot of  the 
reform period, during which Mexico implemented the reform in a staggered 
fashion at the judicial district-level. As observed, the percentage of  detain-
ees reporting torture and forced confessions decreases during this period of  
gradual implementation. Consistent with the above statistical findings, these 
data provide further evidence of  the reform’s impact on the incidence of  
torture and forced confessions.

109 Data source: INEGI, supra note 72.
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figure 4. percentage of detainees reporting torture 
and MistreatMent froM tiMe of arrest 

through stay at puBLic prosecutor’s office 
By arrest year (2008-2016)110

figure 5. percentage of detainees reporting 
forced confessions By arrest year 

(2008-2016)111

However, chi-square tests for independence conducted at the state level 
yielded mixed results, albeit in line with the trend observed in Figure 4. In 
most cases, significant differences in torture between detainees arrested be-
fore versus after the reform were not observed simply due to the small sample 

110 Data source: INEGI supra note 72.
111 Id.
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size at the state level. As such, a reporting threshold was established at 250 
cases for each group (arrest pre-reform versus arrest post-reform), or 500 cas-
es per state.112 This allowed the investigation to examine a more robust pool 
of  survey data before versus after SJPA implementation.

taBLe 4. resuLts of individuaL chi-sQuare tests By state, 
reports of torture By detainees arrested 

prior to reforM iMpLeMentation 
versus after reforM iMpLeMentation113
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112 Due to the timing of  the survey (2016), there were significantly fewer cases of  individuals 
arrested prior to the reform’s judicial-district level implementation than cases of  individuals 
arrested after implementation. In fact, half  of  all states (16) examined in this analysis possessed 
fewer than 100 cases of  individuals arrested under the adversarial system who were also rep-
resented in the ENPOL survey. Another eight states possessed fewer than 200 total cases (or 
ENPOL respondents) post-reform. Conversely, 21 out of  Mexico’s 32 states possessed more 
than 400 respondents each that were arrested prior to SJPA implementation (with nine states 
having 1,000 or more respondents and no states having less than 100). As such, it was necessary 
to establish a case thresholds pre- and post- reform implementation to ensure that data pools 
would be comparable, producing reliable results.

113 Data sources: INEGI supra note 72; México Evalúa supra note 95.
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As shown in Table 4, each state that met the threshold for 250 cases in each 
group (500 per state) demonstrated reductions in reported torture pre- to post- 
reform implementation. However, these reductions were only significant in 
four out of  five states (Baja California, Durango, Mexico City, and Morelos). 
Nonetheless, these states saw reductions in reported torture well beyond the 
national average of  a 7.4% decrease. Specifically, Baja California and Du-
rango each demonstrated an extremely significant 39% decrease pre- to post- 
reform. Mexico City also saw an extremely significant decrease of  24% after 
the reform’s implementation and Morelos showed a significant 14% decrease. 
Estado de México, on the other hand, demonstrated a smaller 4.2% reduction 
that was not significant pre- to post- reform (p=.17).

Nonetheless, only five states met the selection criterion of  500 cases per 
state, and only four yielded significant results in individual chi-square tests. 
Thus, it was not possible to evaluate the subnational hypothesis that state with 
higher SPJA performance scores would see greater reductions in torture. Still, 
it is worth noting that the state with the highest Hallazgos score saw the greatest 
significant reduction in torture (Baja California), while states with lower SJPA 
scores saw the smallest significant reductions of  the five states (Mexico City, 
Morelos) (See Table 4). However, due to the limited number of  cases, more 
data is necessary to evaluate the subnational hypothesis regarding torture.

Results of  state-level chi-square tests for independence examining reports 
of  forced confessions by sentenced detainees pre- to post- reform yielded more 
varied findings (See Table 5). Similar to the methodology employed for reports 
of  torture, a threshold of  75 cases per group (150 total per state) was imposed 
prior to analysis in order to exclude states that lacked sufficient data for analy-
sis.114 It was necessary to employ a significantly smaller threshold, as the overall 
data pool was smaller in this case (N= 16,098). Of  the nine cases that met 
this criterion, seven demonstrated reductions in forced confession after judi-
cial district-level implementation (Baja California, Chihuahua, Mexico City, 
Estado de México, Morelos, Querétaro, and Zacatecas). However, these reduc-
tions were statistically significant in just three cases (Mexico City, Morelos, and 
Querétaro). Furthermore, two states showed increases in reports of  forced con-
fessions after the reform’s implementation (Chiapas and Durango), although 
none of  these increases were close to reaching statistical significance.

In fact, all statistically significant results for state-level analyses demonstrated 
decreases in torture and forced confessions consistent with the trends observed 
in Figures 4 and 5. While the size of  these reductions varied by state, each of  
these findings supported the hypothesis that reports of  torture and forced con-
fessions would decrease following judicial district-level SJPA implementation.

114 Similar to data on torture, there were significantly fewer respondents that met the selec-
tion criteria that were arrested post-reform than pre-reform. 18 of  32 states saw fewer than 
50 respondents arrested post-reform, while 25 states saw fewer than 100. Conversely, nearly 
all states (29) had more than 100 respondents represented on the ENPOL that were arrested 
pre-reform (and 19 states possessed more than 250).
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However, as only nine cases met the selection criterion of  150 cases per 
state, it was not possible to evaluate the subnational hypothesis that states 
with higher Hallazgos scores would demonstrate greater reductions in forced 
confessions post-implementation. Furthermore, of  these nine states, only 
three demonstrated significant results in a chi-square test comparing re-
ports of  torture pre- versus post- reform (Mexico City, Morelos, and Queré-
taro). Still, like the results observed in state analyses of  torture, the state 
with the highest SPJA performance score also saw the greatest significant 
reduction in forced confessions (Querétaro). Meanwhile, states with lower 
SJPA scores yielded smaller reductions in forced confessions (Mexico City, 
Morelos) (See Table 5). 

Nonetheless, due to the small number of  states (and individual respon-
dents) included in this analysis, additional data is needed to evaluate the sub-
national hypothesis regarding the effect of  SJPA performance on the inci-
dence of  reported forced confessions.

v. discussion of findings

Overall, this study’s findings present evidence supporting the hypothesis 
that Mexico’s criminal justice reform has resulted in a reduced incidence of  
torture and the practice of  forcing confessions by judicial sector operators. 
While a geographic analysis of  state reform implementation compared to the 
rate of  torture and mistreatment complaints in each state did not reveal an 
association from 2015 to 2017, data from 2018 support the hypothesis. Fur-
thermore, a temporal analysis of  detainee complaints of  torture and forced 
confessions revealed that these phenomena saw significant decreases follow-
ing judicial district-level SJPA implementation at both a national and subna-
tional level. An evaluation of  the subnational association between a state’s 
SJPA performance and reductions in torture and forced confessions following 
the reform’s implementation yielded promising results.

However, this analysis was limited by a relatively small survey sample size 
per state. Thus, further research is necessary to determine if  a state’s level of  
adherence to the reform’s mandates affects the number of  cases of  torture 
and forced confessions at the judicial district-level.

The following sections will discuss the significance of  these findings and 
their theoretical implications for the study of  state-sanctioned torture. Ad-
ditionally, this discussion will identify the methodological limitations of  this 
study and propose areas of  future research necessary to establish an empirical 
relationship between the reform and reductions in torture by judicial opera-
tors. This analysis will serve as the basis for specific policy recommendations 
that could help to reinforce existing mechanisms that have served to reduce 
torture and mistreatment in the criminal judicial sector.
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1. The Drug War: Data Implications

While this study’s findings point to the significance of  the judicial reform in 
reducing the incidence of  torture, these data also suggest that judicial reform 
is not the only factor influencing the incidence of  these abuses. Evidence 
supporting the geographic hypothesis was found for 2018; however, as illus-
trated in Table 1, this pattern was not observed from 2015 to 2017. In par-
ticular, 2016 figures demonstrated the weakest association between reform 
implementation and the incidence of  torture complaints. In the same year, a 
marked increase was observed in the total number of  complaints of  torture 
and mistreatment against judicial sector operators (see Figure 3).

In general, scholars have documented the Mexican government’s tendency 
to react to increased organized criminal activity with militarized enforcement, 
particularly beginning under Felipe Calderón’s sexenio.116 These enforcement 
operations often involve violent tactics, which have been associated with in-
creased violence by OCGs as a result of  group fragmentation.117 In line with 
these findings, one potential explanation for the observed increase in torture 
complaints in 2016 is the impact of  such enforcement tactics. Specifically, in 
2015, the conflict between the government and the Jalisco New Generation 
Cartel (Cartel de Jalisco Nueva Generación, CJNG) began to escalate. In March of  
that year, a series of  confrontations began between federal and state officials 
with the CJNG which resulted in the deaths of  numerous police officers. In 
July, Joaquín Guzmán, head of  the then-dominant Sinaloa cartel, escaped 
from prison and was believed to continue running operations for the cartel 
until his recapture one year later. During this period, public security forces 
devoted their resources to both containing the threat of  the CJNG and to the 
recapture of  Guzmán.118

While it is not known if  increased public security operations directly con-
tributed to the rise of  complaints of  torture and mistreatment from 2015 to 
2016, there are numerous victim testimonies suggesting a relationship. Many 
report having been detained and tortured until they confessed to associations 
with specific OCGs.119 Furthermore, Human Rights Watch confirmed that it 
was common practice among Mexico’s military and security forces to torture 
individuals to coerce confessions of  involvement with specific OCGs.120 As 
such, with the enhanced public security operations that accompanied the rise 

116 Osorio, supra note 53; Shirk & Wallman supra note 54; Laura Y. Méndez Calderón, et al., 
Organized Crime and Violence in Mexico (Apr. 2019).

117 Osorio, supra note 54; Angelica Duran-Martinez, To Kill and Tell? State Power, Criminal 
Competition, and Drug Violence, 59 the JournaL of confLict resoLution (2015).

118  Lucy La Rosa & David A. Shirk, The New Generation: Mexico’s Emerging Organized Crime 
Threat. Justice in Mexico (Mar. 19, 2018).

119  aMnesty internationaL, Paper Promises, Daily Impunity: Mexico’s Torture Epidemic Continues 
(Oct. 23, 2015).

120  huMan rights watch, supra note 7.
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of  the CJNG and the fall of  Guzmán, it is possible that officials also increas-
ingly employed torture as an investigative and prosecutorial tool. This might 
help to explain the negligible geographic relationship observed between the 
implementation of  the SJPA and the incidence of  torture complaints per 1 
million inhabitants from 2015 to 2017, and particularly in 2016. In short, 
the pressures to investigate and prosecute OCGs may have caused Mexico’s 
public security apparatus to default to more familiar practices—namely, the 
use of  torture to investigate and prosecute criminals.

2. Measuring Reform Implementation across States

Although a geographic relationship was observed between SJPA imple-
mentation and a reduced incidence of  torture, this finding was only signifi-
cant in 2018. One potential explanation for weaker associations between 
these variables is that the México Evalúa SJPA score employed for this 
analysis measures a wide range of  factors. Specifically, the index examines 
inter-institutional coordination, judicial planning mechanisms, monetary 
and infrastructural resources, and public policy surrounding reform imple-
mentation.121

While each of  these measures is a crucial ingredient to the SJPA’s success-
ful consolidation, a more direct indicator assessing accountability measures 
established by the reform may have yielded stronger correlations. As this 
study examines the behavior of  prosecutors and other judicial sector opera-
tors, a measurement evaluating state performance in this area would help to 
confirm the geographic hypothesis.

Nonetheless, this investigation’s finding that reform implementation had 
a significant effect on the incidence of  torture and mistreatment complaints 
in 2018 is strong evidence of  the SJPA’s positive impact on human rights in 
Mexico. As the constitutional reform was officially implemented in 2016, a 
large portion of  judicial districts had not begun operation under the new sys-
tem until that year. In fact, 27% of  the 2,279 municipalities included in this 
analysis did not begin operation under the SJPA until 2016. Furthermore, a 
majority (57%) of  municipalities did not begin operation until the last quarter 
of  the implementation period, from 2015 to 2016, despite the reform being 
passed in 2008. As a result, insignificant associations between implementation 
scores and the incidence of  torture complaints from 2015 to 2017 may reflect 
the SJPA’s lack of  consolidation during this period. Simply stated, it may have 

121 Specifically, México Evalúa factors into its index the following seven conditions for ju-
dicial operation: (1) the national technical coordination system; (2) the institutional technical 
coordination system; (3) the comprehensive, continuous, and public planning process; (4) In-
formation recording, processing, and reporting systems; (5) adequate protection and efficient 
utilization of  financial resources, (6) publicity, transparency, accountability, and citizen partici-
pation; and (7) institutional symmetry. México evaLúa supra note 95.
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taken several years for the new system to enter into force, producing an ob-
servable effect on human rights violations in 2018.

This study’s 2018 findings support this assumption. As illustrated in Map 
2, the states with the highest incidence of  torture complaints were Nayarit, 
Quintana Roo, and Veracruz. Coincidentally or not, these states also ranked 
in the bottom four of  Mexico’s thirty-two (32) states on México Evalúa’s index 
measuring SJPA performance. As previously stated, two of  the four states with 
zero registered complaints in 2018 (Yucatán and Zacatecas) also ranked in the 
top eight on the same index. Although this study did not observe a relationship 
between judicial reform and decreased torture complaints from 2015 to 2017, 
the significance of  the observed relationship in 2018 should not be overlooked. 
Particularly as the reform is just entering its consolidation phase, early find-
ings demonstrating a link between the criminal justice reform and decreased 
torture complaints may point to future advances in human rights protections.

Nonetheless, localized analyses examining the effect of  SJPA implementa-
tion at the judicial district level yielded evidence suggesting that the reform 
reduced rates of  torture and forced confessions among Mexico’s detained 
population. While state-level performance indicators may have made it dif-
ficult to track the reform’s impact on these abuses, judicial district-level data 
allowed a more localized analysis of  the reform’s effects. Thus, findings at the 
judicial district-level support the trends observed in 2018 with respect to state 
level SJPA performance and reduced incidents of  torture complaints.

3. Constraining Judicial Behavior: Gradual Improvements

The findings outlined above imply that the reform’s initial implementa-
tion has had a significant positive impact on the behavior of  judicial actors. 
Before the reform’s proposal in 2008, Mexico failed to implement measures 
constraining the behavior of  criminal justice system operators.122 As a result, 
following Mexico’s 2000 democratic opening, these actors defaulted to fa-
miliar practices that had served as the modus operandi of  criminal investigation 
for decades. Torture continued to serve as an investigative and prosecutorial 
tool in the twenty-first century, suggesting that Mexico needed a compre-
hensive reform providing structural incentives to re-shape the behavior of  
judicial actors.

While the use of  torture and forced confessions is still prevalent in Mexico, 
this study’s results suggest that such institutions, even in their early days of  
implementation, may create new incentive structures and procedural norms 
that constrain human rights abuses by state officials, despite mounting se-
curity challenges. In the case of  the SJPA, this study found that in just the 

122 David A. Shirk & Alejandra Ríos Cázares, Introduction: Reforming the Administration of  Justice 
in Mexico, in reforMing the adMinistration of Justice in Mexico (Wayne A. Cornelius & 
David A. Shirk eds., Notre Dame, University of  Notre Dame Press, 2007).
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initial years of  the reform’s implementation, torture and mistreatment by 
judicial sector operators had already decreased significantly. While a 7% 
decrease in reports of  torture and a 5% decrease in the incidence of  forced 
confessions following the reform may appear to be negligible reductions, 
the SJPA has only just begun its consolidation in Mexico. Moreover, certain 
states have already demonstrated larger, significant reductions in detainee 
reports of  torture and forced confessions, suggesting that there may be valu-
able lessons to learn from the experiences of  those states.

Additionally, according to the most recent México Evalúa report published 
in 2019, no state in Mexico has reached the “ideal standard” for implemen-
tation at 1,000 points on the index, and just five of  Mexico’s thirty-two (32) 
states have reached the “halfway point” of  500 points on the index.123 In 
short, while Mexico’s SJPA was nominally implemented as of  June 2016, 
there is still much work to be done in terms of  actual consolidation. Conse-
quently, relatively small improvements in prosecutorial accountability should 
be viewed as meaningful steps toward a fully consolidated criminal justice 
system. As this study’s findings suggest, future advances in the reform’s imple-
mentation should be accompanied by further decreases in investigative and 
prosecutorial abuses, such as the use of  torture to extract confessions.

4. The Limits of  Official Data in Mexico

While this study provides evidence to support the relationship between 
Mexico’s criminal justice reform implementation and a reduction in the use 
of  torture by justice sector officials, there are several limitations presented by 
the data employed. Most importantly, scholars, civil society representatives, 
and international organizations have repeatedly raised concern that official 
sources of  data reporting state human rights abuses in Mexico are opaque, 
unreliable, and incomplete.124 Specifically, this literature cites the lack of  a 
national registry compiling all complaints of  torture.

As Anaya Muñoz explains, the absence of  a national registry requires that 
researchers employ proxy variables to approximate the incidence of  human 
rights abuses. In this case, CNDH complaints published on the organization’s 
National Alert System were employed for the task. However, the use of  any 
type of  proxy variable will introduce alternative explanations for observed phe-
nomena. As Anaya Muñoz notes, the number of  complaints submitted to the 

123 México evaLúa, supra note 95.
124 See aMnesty internationaL, supra note 119; PRODH, supra note 4; González-Núñez, 

supra note 5; Alejandro Anaya Muñoz, Violaciones a los derechos humanos en el marco de la estrategia 
militarizada de lucha contra el narcotráfico en México 2007-2012 (Jun. 2014); Catalina Pérez Correa, et 
al., Deadly Forces: Use of  Lethal Force by Mexican Security Forces 2007-2015, in Mexico’s Human Rights 
Crisis (Alejandro Anaya-Muñoz & Barbara Frey eds., University of  Pennsylvania Press, 2019). inter-aM. 
coMM’n h.r., The Human Rights Situation in Mexico (2015).
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CNDH for a particular type of  abuse may coincide with the public’s level of  
awareness of  these crimes or with their access to oversight organizations within 
civil society. It is also possible that as CNDH resources increase, they will in turn 
become more productive, increasing their capacity to receive complaints.125

Furthermore, while the CNDH’s National Alert System compiles com-
plaints made to the CNDH, the national ombudsman, it does not include 
complaints made to state institutions. As the PRODH Center notes, there are 
roughly four times the number of  criminal proceedings at the state level com-
pared to the national level. As a result, a large majority of  human rights 
complaints relating to criminal proceedings would likely be registered with state 
agencies.126 To complicate matters, each state maintains its own complaint re-
cords, making it methodologically impossible to analyze the phenomenon on 
the whole. Furthermore, many cases of  torture go unreported altogether due 
to fear of  reprisal and official misclassification of  torture to lower level crimes, 
such as abuse of  authority.127

As a result, data collected from the CNDH’s National Alert System and 
employed in the aforementioned analyses possess significant methodological 
limitations. Had this analysis achieved access to state-level data on torture 
complaints against judicial sector operators, the observed negative correla-
tions with SJPA implementation may have been stronger. As such, one future 
avenue of  research would be to collect state-level complaint data in order to 
re-test the geographic hypothesis presented in this study.

In the absence of  more accurate official statistics on the phenomenon, this 
study sought to substantiate initial findings using official data by also employing 
a publicly available survey data. While the ENPOL survey only included mem-
bers of  Mexico’s detained population, which may not be inclusive of  all indi-
viduals that experienced torture and mistreatment, its exhaustive list of  ques-
tions helped to capture all forms of  torture and mistreatment from the time of  
arrest to time spent in the Public Prosecutor’s office. While it is still possible that 
detainees underreported the incidence of  torture for fear of  reprisal, the data 
retrieved in connection with this survey are, at the very least, more comprehen-
sive than any existing source of  government data on the practice.

In an effort to understand how the reform may have impacted states dif-
ferently, this analysis disaggregated ENPOL data by state. These subnational 
analyses revealed large reductions in reports of  torture and forced confessions 
amongst Mexico’s detained population after SJPA implementation. Signifi-
cant reductions in torture ranged from 14% (Morelos) to 39% (Baja Califor-
nia, Durango), while significant reductions in forced confessions ranged from 
36% (Mexico City) to 84% (Querétaro). As such, these findings provide com-
pelling evidence of  the positive impact of  the reform’s judicial district-level 

125 Anaya Muñoz, supra note 124.
126 PRODH, supra note 4.
127 González-Núñez, supra note 5.
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implementation. Nonetheless, the small sample sizes associated with these 
analyses require that future research employ more robust sources of  data 
to confirm these results and to assess the relationship between SJPA perfor-
mance and reports of  torture and forced confessions. While state-level data 
on torture and forced confessions has not been publicly available, perhaps a 
larger sample size of  detainees at the state level could help to fill this data void 
and provide opportunities for further inquiry.128

vi. poLicy recoMMendations

Informed by the findings and analysis outlined above, this section proposes 
several avenues of  policy recommendations to address the use of  torture and 
mistreatment in Mexico’s criminal justice system. Specifically, the author rec-
ommends that Mexico improve official sources of  data that track torture and 
forced confessions, explicitly condemn these practices, and impose appropri-
ate sanctions on those found guilty of  these crimes, strengthen the rights of  
detainees and abolish the practice of  arraigo, and stand firm against calls for 
counter-reform. While these proposals are quite broad in nature, there are a 
number of  specific recommendations outlined below to continue reducing 
torture and mistreatment in Mexico’s criminal justice system.

1. Improving Official Data Sources

As discussed, one of  the limitations of  this study is the lack of  reliable of-
ficial data on the phenomenon of  torture in Mexico. Over the years, scholars, 
NGOs, and international organizations have advocated for the creation of  
a national registry on torture that would catalog all cases in the same da-
tabase.129 In the face of  these pressures, Mexico passed the General Law 
against Torture (2017) mandating the creation of  such a registry. The law re-
quired public prosecutors’ and attorney generals’ offices, public human rights 
organizations, and victims’ commissions to aggregate complaint data to bet-
ter understand and analyze incidents of  torture.130 However, three years after 

128 CIDE (Centro de Investigación y Docencia Económicas) researchers have produced several 
state-wide surveys of  prisoners for states such as Estado de México and Mexico City over the 
last two decades that have helped to fill this information void. Studies such as these will be 
crucial to continue monitoring and evaluation efforts of  the SJPA. See e.g., Marcelo Bergman, et 
al., Delito y Cárcel en México, Deterioro Social y Desempeño Institucional. Reporte Histórico de la Población 
en el Distrito Federal y el Estado de México, 2002 a 2013: Indicadores Clave (CIDE, 2014).

129 PRODH supra note 4; U.N.C.A.T. [2019], supra note 4; U.N.C.A.T. [2013], supra note 4; 
David Velasco-Yáñez, La Práctica de la Tortura y su Normalización en México, 25 xipe toteK (2016).

130 Ley General para Prevenir, Investigar y Sancionar la Tortura y Otros Tratos o Penas 
Crueles, Inhumanos o Degradantes [General Law to Prevent, Investigate, and Sanction Tor-
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the law’s enactment, Mexico has yet to demonstrate any progress toward the 
creation of  the registry.

In fact, in its most recent review of  Mexico, the UNCAT set a deadline 
of  May 17, 2020 for Mexico to create such a system with publicly avail-
able data.131 However, there is no information regarding the extent to which 
the Mexican government has diverted resources toward the implementation of  
such a registry. In reaction to this lack of  transparency, a group of  Mexican civil 
society organizations recently joined to create the Observatory against Torture 
(Observatorio contra la Tortura), which provides publicly-available data on specific 
indicators measuring the law’s implementation.132 While the observatory pro-
vides substantial data on individual indicators, such as the number of  investiga-
tions of  torture and the number of  criminal sentences for the crime of  torture, 
it is inherently limited in scope due to a lack of  state transparency.

While civil society has been hugely active in monitoring the practices of  
torture and mistreatment in Mexico, the government has largely failed in 
providing accurate and reliable data to complement these efforts. Though the 
enactment of  the General Law against Torture was undoubtedly a necessary 
step toward the eradication of  the practice, it has thus far fallen short of  its 
mandates. In the absence of  a national registry or similar tracking mecha-
nism, researchers and civil society organizations will continue to encounter 
obstacles in measuring how recent reforms, such as the SJPA, have affected 
the incidence of  torture in Mexico. This study managed to employ survey 
data in order to create a proxy variable for the phenomenon, but future re-
search will require data beyond 2016 in order to measure the SJPA’s impact 
over time. Thus, Mexico must heed its own legal mandates by working to 
establish a reliable and effective tracking mechanism.

In the absence of  such official sources of  data, survey instruments such 
as the ENPOL provide a crucial source of  insight into citizens’ experienc-
es in Mexico’s criminal justice system. As such, Mexico must ensure that 
this study continues in the years following the SJPA’s implementation. Both 
the UNCAT and a large network of  civil society organizations headed by the 
CMDPDH have urged Mexico’s government to ensure that this survey in-
strument continues to be implemented in the coming years.133 Without ac-
cess to these data, researchers and human rights advocates have few reliable 
sources of  information with which to analyze the prevalence of  torture in 
Mexico’s judicial system.

ture and Other Acts of  Cruel, Inhuman, or Degrading Treatement], art. 83-85, Diario Oficial 
de la Federación [D.O.F], 26 de junio de 2017 (Mex.).

131 U.N.C.A.T., supra note 4.
132 Natalia Cordero, Ley General de Tortura, ¿Fin de la Tortura en México?, aniMaL poLítico, (nov. 

14, 2019); oBservatorio contra La tortura, Observatorio contra la Tortura: Monitoreo Ciudadano 
de la Implementación de la Ley General contra la Tortura (2019).

133 Seventh Periodic Report Submitted by Mexico under Article 19 of  the Convention, Due in 2016, U.N. 
Doc. CAT/C/MEX/7 (feb. 1, 2018); CMDPDH, supra note 4.
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2. Explicitly Condemning Torture

Mexico has already taken certain steps, albeit delayed, to reduce the preva-
lence of  torture as an investigative practice. As mentioned, Mexico passed the 
General Law against Torture (2017), which established a common definition 
for the crime of  torture, identified specific institutions to investigate and sanc-
tion these crimes, designated minimum sentencing requirements for offend-
ers, and established victim support mechanisms.134

Importantly, this law mandates that cases of  torture be investigated even 
in the absence of  a complaint; any case in which torture may have occurred 
must be investigated to the full extent of  the law.135 Moreover, it states that 
there is no statute of  limitation on the crime of  torture136 and institutes a 
minimum sentence of  ten years for those convicted.137 The law also explicitly 
prohibits evidence obtained using torture,138 placing the burden of  proof  on 
the prosecutor to demonstrate that evidence was legally obtained.139

While these regulations represent a crucial first step toward the prohibition 
of  torture, the state must ensure that its institutions comply with these newly 
established regulations. In line with UNCAT recommendations, Mexico’s 
government must explicitly and publicly condemn torture and other forms 
of  mistreatment, sending a strong message that the practice will no longer 
be tolerated.140 Moreover, the government must immediately investigate all 
instances of  torture, placing those accused on administrative suspension in 
order to reduce the likelihood of  coordinated reprisals against complainants.

As the General Law against Torture establishes that there is no statute of  
limitations for the crime of  torture, Mexico must eventually investigate and 
prosecute all previous reports of  torture. This is a tremendous task, as torture 
has been employed for decades both as a prosecutorial tool and for motiva-
tions of  social control.141 Nonetheless, if  Mexico wishes to comply with its 
own legal mandates and ensure the consolidation of  its fledgling judicial sys-
tem, this will be a crucial step toward institutional legitimacy.

To complicate matters, Mexico already wrestles with staggering impunity 
rates. According to a recent study conducted by the Universidad de las Améri-
cas Puebla (UDLAP), Mexico currently possesses the highest impunity rate in 
Latin America and the fourth highest on a list of  69 countries, behind the 

134 Supra note 130; centro de derechos huManos MigueL agustín pro-Juárez a.c., 10 
Preguntas Clave sobre la Ley General contra la Tortura (dec. 18, 2018).

135 [D.O.F], supra note 130, Art. 7.
136 [D.O.F], supra note 130, Art. 8.
137 [D.O.F], supra note 130, Art. 26.
138 [D.O.F], supra note 130, Art. 50.
139 [D.O.F], supra note 130, Art. 51.
140 U.N.C.A.T. [2019], supra note 4.
141 McCormick, supra note 17.
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Philippines, India, and Cameroon.142 The number of  criminal convictions 
for torture and mistreatment in Mexico supports this finding. In 2016, state 
attorneys general reported 3,214 complaints of  torture and mistreatment af-
fecting 3,569 victims. However, just eight of  these criminal cases were adjudi-
cated. Similarly, in the period from 2006 to 2015, there were only 15 federal 
convictions for torture, despite the submission thousands of  complaints to the 
CNDH in the same period.143

As UDLAP explains, Mexico’s impunity rate at the state level is highly 
associated with low levels of  capacity; states with fewer judges tend to pos-
sess the country’s highest impunity rates (i.e., Aguascalientes, Baja California, 
Coahuila, Hidalgo, Estado de México). This lack of  capacity has further di-
minished public confidence in the judicial system, resulting in an increase in 
the percentage of  crimes that go unreported, or the cifra negra.144

As such, the investigation and prosecution of  those accused of  torture 
comes with significant capacity and professionalization challenges. Nonethe-
less, Mexico must begin by publicly and explicitly backing the General Law 
against Torture. It must remain firm in its condemnation of  torture as an in-
vestigative tool and begin to establish mechanisms that track the law’s incor-
poration into the SJPA. At the very least, this will allow researchers to identify 
areas for improvement and strategies toward full implementation.

3. Strengthening the Rights of  the Detained

While crucial steps toward the eradication of  torture, reforms such as the 
SJPA and the General Law against Torture have fallen short. As discussed, 
one of  the SJPA’s primary critiques is that it contradicts itself. It seeks to guar-
antee the rights of  the accused while also permitting practices that reinforce 
human rights violations—namely, the use of  detention without charge, or 
arraigo. As such, scholars and international organizations have consistently 
called upon the Mexican government to outlaw the practice.145

Under the reform, prosecutorial powers to detain organized crime suspects 
were expanded, allowing detention for an initial period of  40 days, which can 
be extended to 80 days. The extension can be granted based on the prosecu-
tor’s argument that the suspect represents a flight risk. However, the prosecu-
tor’s office is not often required to substantiate such claims, affording them 

142 universidad de Las aMéricas pueBLa [udLap], Índice Global de Impunidad México 2018: 
La Impunidad Subnacional en México y sus Dimensiones IGI-MEX 2018 (2018).

143 CMDPDH, supra note 4.
144 UDLAP, supra note 142.
145 See U.N.C.A.T. [2014], supra note 4; U.N.C.A.T. [2019], supra note 4; Deaton & Rodrí-

guez Ferreira, supra note 75; Velasco-Yáñez supra note 129; Jacobo García, “El nuevo sistema pe-
nal ayuda pero no resuelve los problemas estructurales de la justicia en México” Juan Carlos Gutiérrez, abogado 
experto en DDHH y coautor del libro ‘Arraigo Made in Mexico’, eL país, (jun. 17, 2016).

http://www.juridicas.unam.mx/
Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 

https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/

Universidad Nacional Autónoma de México, IIJ-BJV, 2021 
https://revistas.juridicas.unam.mx/index.php/mexican-law-review/issue/archive



TORTURE, MISTREATMENT, AND FORCED CONFESSIONS... 47

ample discretion in determining the length of  detention.146 Thus, as long as 
arraigo continues in Mexico, police and prosecutors will always possess the 
incentive and opportunity to continue the longstanding practice of  torture. 
Indeed, arraigo represents an “invitation to torture”.147

In addition to abolishing the practice of  arraigo, the state must also 
strengthen protections for criminal detainees. Upon a suspect’s arrest, police 
or other officials must immediately bring the individual to the public pros-
ecutor’s office, reducing the possibility of  torture during the initial stages 
of  the criminal process. Additionally, all detainees should be immediately 
informed of  the reason(s) for their detention, granted prompt access to an 
attorney, and given the opportunity to inform a relative or other person of  
their detention. In cases where these protections are not afforded, a judge 
must determine that the accused’s due process rights were violated and take 
appropriate action.

In cases where torture is suspected, suspects must be granted immediate 
access to medical professionals trained to examine victims of  such abuses. 
These individuals should be thoroughly trained according to the Istanbul 
Protocol, a set of  international standards for investigating and documenting 
torture and mistreatment.148 However, the burden of  proof  should rest on the 
prosecutor to establish that torture was not employed while the suspect was in 
the custody of  police or the prosecutor’s office.

Lastly, in line with UN and civil society recommendations, Mexico must 
establish a national registry of  detainees that documents the name of  each 
individual in detention.149 Such a registry should also record the date and 
time of  a suspect’s detention in order to prevent officials from doctoring data 
to disguise misconduct or abuse.

4. Countering the Counter-Reform

A lack of  official data inhibits the efforts of  researchers and policymakers 
to contest claims that the SJPA has exacerbated human rights abuses in Mex-
ico. Indeed, critics have claimed that corruption and impunity are inherent to 
the SJPA and that the system has contributed to increased levels of  insecurity 

146 uiLdriKs, supra note 25; aMnesty internationaL, Mexico: Eliminating Arraigo Will Be an 
Important Step towards Protecting Human Rights (2005).

147 Janice Deaton, Arraigo and the Fight against Organized Crime in Mexico [Working paper pre-
sented at the NDIC-TBI Bi-national Security Conference hosted at the University of  Guada-
lajara] (2010).

148 u.n. office of the high coMM’r for huMan rights, Istanbul protocol: manual on the effec-
tive investigation and documentation of  torture and other cruel, inhuman, or degrading treatment or punishment 
(New York, U.N. 2004).

149 See CMDPDH, supra note 4; U.N.C.A.T. [2014], supra note 4; U.N.C.A.T. [2014], supra 
note 4.
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across Mexico.150 Critics view the SJPA as a “revolving door” that releases 
criminal actors from detention while failing to protect victims.151 Recently, 
these critical voices have gained traction, and experts monitoring the SJPA’s 
performance agree that the threat of  counter-reform grows more credible.152

On January 15, 2020, Mexico’s National Prosecutor Alejandro Gertz 
Manero and the president’s chief  legal advisor Julio Scherer announced a 
package of  nine proposed judicial reforms after a draft was leaked several 
days prior. According to Gertz Manero and Scherer, the objective of  these 
reforms was to reduce impunity and recidivism. However, as the proposal is 
currently drafted, these changes would undermine a significant number of  
hard-won human rights safeguards established under the SJPA.153

Most importantly, the proposed counter-reform would allow prosecutors 
to present evidence obtained by torture before a judge. The SJPA and the 
subsequent General Law against Torture specifically prohibited the use of  
evidence obtained by torture, mandating that judges dismiss such evidence 
when torture is suspected. Nonetheless, the proposed constitutional amend-
ment would afford judges total discretion over evidence admitted at trial-
including evidence obtained through human rights violations.154

In addition, the proposed counter-reforms would reintroduce many of  
the prosecutorial incentives to practice torture that the SJPA sought to expel. 
While Mexico’s constitution mandates that no suspect be held for more than 
72 hours without judicial review,155 the proposed changes would remove both 
judicial oversight and the time limit. Thus, if  a suspect were charged for a 
crime that mandated pretrial detention, they could be detained throughout 
the duration of  the criminal investigation and trial with no judicial review 
or opportunity to challenge evidence presented against them. Moreover, the 
package of  counter-reforms would expand arraigo beyond organized crime-
related cases, allowing prosecutors to seek prolonged detention without crimi-
nal charges in any type of  case.

This expansion of  the prosecutorial right to detain would reintroduce in-
stitutional norms and incentives to practice torture and obtain forced con-
fessions.156 As esteemed political commentator Denise Dresser writes, the 

150 worLd Justice proJect, supra note 71; Patricia Dávila, “Corrupción en el Nuevo Sistema de 
Justicia Produce esta Terrible Impunidad”: Martí, proceso, (jun. 2, 2016).

151 Astrid Sánchez, Sistema Penal Divide Opiniones, eL universaL (jul. 11, 2017).
152 México evaLúa [2019], supra note 95; Irene Tello Arista, La Contrarreforma que Viene, eL 

universaL (jul. 12, 2019).
153 huMan rights watch. Mexico: Justice System Proposals Violate Fundamental Rights (jan. 30, 

2020); Denise Dresser, La Cuarta Inquisición, diario de yucátan, (jan. 21, 2020).
154 huMan rights watch, supra note 153.
155 Constitución Política de los Estados Unidos Mexicanos de 1917 [Political Constitution 

of  the United Mexican States of  1917], art. 19, Diario Oficial de la Federación [D.O.F], reformado 
3 de septiembre de 1993 (Mex.).

156 huMan rights watch, supra note 153.

http://www.juridicas.unam.mx/
Esta revista forma parte del acervo de la Biblioteca Jurídica Virtual del Instituto de Investigaciones Jurídicas de la UNAM 

https://biblio.juridicas.unam.mx/bjv https://revistas.juridicas.unam.mx/

Universidad Nacional Autónoma de México, IIJ-BJV, 2021 
https://revistas.juridicas.unam.mx/index.php/mexican-law-review/issue/archive



TORTURE, MISTREATMENT, AND FORCED CONFESSIONS... 49

counter-reform would introduce “[the] power to detain arbitrarily, spy legally, 
torture unconstitutionally, and return to the old system that existed prior to 
the 2008 reform” [author’s translation].157

While the results of  this study suggest that the SJPA is not a silver bullet so-
lution for eradicating human rights abuse, they also reveal that the SJPA can 
be credited for small but meaningful reductions in torture and mistreatment 
among judicial sector actors. This evidence runs counter to claims that the 
reform encourages further abuse by officials.

According to Shirk and Ríos Cázares, achieving the rule of  law in new 
democracies is often an inherently destabilizing process. During the transi-
tion phase, state institutions such as the police and the criminal justice system 
may adjust too slowly to democratic changes to meet the needs of  society. As 
such, citizens may experience reduced access to justice during this period, 
negatively influencing their perception of  democratic reforms and increas-
ing public demands for justice and accountability. Ironically, this period is 
marked by decreased public confidence in reforms meant to strengthen the 
rule of  law. In SJPA’s case, it may also result in calls to revert back to known, 
authoritarian models of  criminal justice. However, as Shirk and Ríos Cázares 
warn, these appeals threaten to erode the very institutions that serve as the 
foundation for the rule of  law.158

As Mexico finds itself  in this transition process, threats to fledgling demo-
cratic institutions must be taken seriously. Mexico must be diligent in its SJPA 
consolidation efforts, despite existing counter-reform proposals. As Irene Tello 
Arista, Executive Director of  Impunidad Cero, argues, the counter-reform does 
not seek to establish better protections for victims, as it claims. Instead, its ob-
jective is to reestablish a regulatory backing for abuse and judicial malpractice, 
attempting to solve problems through legislative action rather than tangible 
change or follow-through.159 Given these concerns, Mexico must ensure that 
its commitment to the system’s full implementation remains steadfast.

vii. concLusion

This article sought to examine the impact of  Mexico’s 2008 criminal jus-
tice reform on the practice of  torture in the criminal justice system. Based 
on literature documenting the factors that institutionalize and incentivize 
such crimes, it was hypothesized that the reform would be associated with 
decreased levels of  torture in the judicial sector. Specifically, this article pre-
sumed that high subnational SJPA performance scores would be associated 
with reduced rates of  torture by judicial sector officials in those states. Ad-

157 Dresser, supra note 153.
158 Shirk & Ríos Cázares, supra note 122.
159 Tello Arista, supra note 152.
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ditionally, it was predicted that after the reform’s judicial district-level imple-
mentation, detainee reports of  torture and forced confessions would decline 
at a national level. While this research also hypothesized that states with high-
er SJPA performance scores would demonstrate greater reductions in reports 
of  torture and forced confessions following implementation, it was not pos-
sible to confirm this conclusion due to insufficient data.

Still, results partially confirmed the geographic hypothesis outlined above. 
Annual correlation and regression analyses between state reform performance 
scores and state-level rates of  torture and mistreatment complaints against 
judicial sector operators did not produce significant associations from 2015 to 
2017. However, analyses employing 2018 data yielded a significant relation-
ship between the two variables, suggesting that the reform’s consolidation over 
time has had a positive impact on human rights in Mexico’s judicial system. 
Furthermore, insignificant findings from 2015 to 2017 may be explained by 
factors unrelated to the judicial reform. While it was beyond the scope of  
the study to identify other variables affecting the relationship, the author hy-
pothesizes that increases in drug war-related enforcement measures may have 
played a role in earlier years.

Furthermore, this study’s findings substantiated the temporal hypothesis 
with regard to torture. A chi-square test for independence revealed a sig-
nificant reduction in the percentage of  detainees that reported being subject 
to torture following the reform’s implementation at the judicial district-level. 
The temporal hypothesis examining forced confessions was partially con-
firmed, as a second chi-square test for independence revealed a marginally 
significant decrease in the percentage of  sentenced detainees that reported 
being subject to a forced confession.

While the observed reductions were relatively small (a 7.4% decrease in 
torture and a 5% decrease in forced confessions), these results nonetheless 
represent compelling evidence in favor of  the SJPA’s impact on Mexico’s hu-
man rights situation. As the SJPA’s official implementation date fairly recently 
in 2016, there is still much work to be done to fully consolidate the reform’s 
mandates. As Mexico continues to progress toward the SJPA’s full and ef-
fective implementation, researchers should observe further reductions in the 
incidence of  torture by judicial sector officials. This is supported by the results 
of  state-level chi-square tests, which also showed large and significant reduc-
tions in the percentage of  detainees reporting torture and forced confessions 
(39% reductions in torture in Baja California and Durango, 24% reduction 
in torture in Mexico City, 14% reduction in torture in Morelos, a 36% de-
crease in forced confessions in Mexico City, and an 84% reduction in forced 
confessions in Querétaro).

Nonetheless, the existing criminal justice reform may not be enough 
to address the epidemic of  torture. Mexico must also a) improve official 
sources of  data used to track cases of  torture and mistreatment, allowing 
researchers to monitor the success of  state efforts to reduce the practice; b) 
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explicitly and publicly condemn the practice, instituting appropriately se-
vere penalties for those found guilty of  such crimes; c) establish strong pro-
tections for detainees and their families, banning the practice of  detention 
without charge, or arraigo; and lastly, d) remain steadfast in defending the 
criminal justice reforms amidst growing calls to revert to familiar judicial 
practices characteristic of  one-party rule in Mexico. While these proposals 
are tied to Mexico’s broader challenges in addressing corruption, impunity, 
and capacity issues, they represent crucial steps toward the country’s demo-
cratic consolidation and the establishment of  institutions that respect its 
citizens’ human rights.
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