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Abstract: The digital economy provides a good dose of efficiency and it brings
about more benefits than costs. However, nothing guarantees that there will be no
further costs or that these benefits will remain over time. A competition deficit in
any sector, even more so in the digital economy, requires strong public policy mea-
sures and the development of an ecosystem characterized by reasonable contest-
ability. Negative externalities— including privacy issues, consumer rights and mis-
use of information, among others—should also be controlled through public action.
This article first explains how these business models behave differently, as opposed
to traditional industries, and considers recent developments in the European and
American jurisdictions. It then identifies the challenges ahead and possible solutions
from the perspective of both regulatory and competition policies, as complementary
measures, while highlighting the balance that must prevail between embracing invest-
ments and innovation, and protecting the public interest.
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Resumen: La economia digital aporta una buena dosis de eficiencia y conlleva mas
convenientes que inconvenientes. Sin embargo, nada garantiza que no haya mas in-
convenientes en el futuro ni que estos beneficios se mantengan en el tiempo. Un dé-
ficit de competencia en cualquier sector, y mas ain en la economia digital, requiere
medidas enérgicas de politica publica y el desarrollo de un ecosistema caracteriza-
do por una contestabilidad razonable. Las externalidades negativas —incluidos los
problemas de privacidad, los derechos de los consumidores y el uso indebido de la
informacion, entre otros— también deben controlarse mediante la accién publica.
Este articulo explica en primer lugar cémo estos modelos de negocio se comportan
de forma diferente, a diferencia de las industrias tradicionales, y examina la evolucion
reciente en las jurisdicciones europea y estadounidense. A continuacioén, identifica los
retos futuros y las posibles soluciones desde la perspectiva tanto de las politicas regu-
ladoras como de las de competencia, como medidas complementarias, al tiempo que
destaca el equilibrio que debe prevalecer entre acoger las inversiones y la innovacion,
y proteger el interés publico.

Palabras clave: plataformas digitales; economia digital; competencia; regulacion;
innovacion.
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I. Introduction

Technology has transformed all kinds of interactions. In the economic sphere,
it has multiplied commercial transactions and offers important benefits to both
producers and consumers. Producers can expand their client base, diversify
products and services, optimize productive processes, reduce costs, innovate,
and differentiate themselves. On the other hand, consumers have access to a
broader range of goods and services at better quality and price conditions, face
lower transaction and search costs, have more information to take decisions and
effective channels to settle disputes with providers.

In the social dimension, technology has a multifaceted role. It promotes in-
teraction between peers as well as the expression of ideas; it also facilitates ac-
cess to information and brings citizens closer to public life. At the political level,
it has become a useful tool to accompany democratic processes and offers pow-
erful accountability mechanisms that serve as a counterweight against public
authorities.

However, this process does not come without risks. The characteristics sur-
rounding some business models of the digital economy have given rise to play-
ers with dominant positions in activities that are becoming increasingly relevant.
Evidence of this is the position held by the top five technology companies in the
world: Google, Apple, Meta (Facebook), Amazon and Microsoft (hereinafter
referred to as the “the Big Five”). Although these companies owe most of their
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success to sound investments, productive efforts, and constant innovation, they
have also benefited from regulatory loopholes, as well as dynamics that lead to
monopolization (tipping) and encourage anticompetitive practices that weaken
competition on the merits.

The notion in competition policy that “size does not matter” and that rather
the abuse of dominance is the problem, is not entirely true in the digital econ-
omy, since there are a number factors that do not apply in the same way in tra-
ditional markets, such as powerful network effects, organic growth at zero cost,
massive data gathering and processing, the creation of ecosystems or clusters,
platform envelopment strategies, and the constant acquisition of potential com-
petitors or incipient innovations by incumbents.

This situation surpasses the capabilities of competition authorities and shows
the systems shortcomings, including an inability to effectively combat abuses of
dominance. It is also critical to limit the abnormal growth rate of the Big I'ive
who monopolize activities, abuse their dominant position, block competitors
and transfer costs to related markets.

On the other hand, there are also those who defend the role of big tech com-
panies. For some scholars there is no evidence that the behavior of digital plat-
forms—not even the much-criticized alleged self-preference tactics of Amazon
or Google—are hurting consumers and hence consider there is no reason to de-
viate from current policies and practices.? Other voices point to unprecedented
productivity growth, constant innovation and entry, characteristics that would
not typically be present in markets with no competition; in any case, there is “a
group of diversified digital companies, coexisting and competing vigorously in
an oligopoly situation, with new firms entering from time to time”.’

Hovenkamp contends that sustained competition is feasible in most of the
business elements of digital platforms and advises against intrusive measures
such as forced divestitures, breaking-up measures or generic regulation that lim-
its supply, quality or innovation. Even so, he recognizes an underlying problem
and proposes resorting to targeted measures such as restructuring decision-
making processes within the firms or forcing interoperability or pooling in cer-
tain circumstances to increase network effects among all players and thus favor
efficiency.*

It is fair to say that companies like the Big Five have gained market share due
to their productive efforts, but also through practices that have helped them to
maintain and increase their dominant positions. As in other industries, a serious
deficit of competition invariably decreases consumer welfare. Certain digital

2 John M. Yun, Does Antitrust Have a Digital Blind Spot?, SoutH CAROLINA Law REvIEW, May
2020, at 303, https://scholarcommons.sc.edu/cgi/viewcontent.cgi?article=4361&context=sclr

3 Nicolas Petit & David J. Teece, Innovating Big Tech firms and competition policy: favoring dynamic
over static competition, 30 INDUSTRIAL AND CORPORATE CHANGE, 1168-1169 (2021), https://academ-
ic.oup.com/icc/article/30/5/1168/6363708

* Hebert Hovenkamp, Antitrust and Platform Monapoly, 130 THE YALE Law JOURNAL 1952,
1955-2050 (2021), https:/ /www.yalelawjournal.org/pdf/130.Hovenkamp_mawopj7e.pdf
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business models entail risks that may increase costs on certain goods and servic-
es, as well as negative externalities that, if not controlled through public action,
may erode the public interest.

II. The tipping phenomenon

In some traditional sectors there are usually economic conditions that favor
market concentration, as it happens in television, telecommunications, financial
services, transportation, oil, or food. These sectors have in common that entry
costs are high, especially due to the infrastructure, technology and logistics re-
quired. Hence, the only way to produce efficiently and at low cost is by main-
taining a large scale. Sometimes there are also economies of scope, where due
to synergies and an efficient use of assets, it is cheaper to produce two or more
services jointly rather than separately, which in turn influences the size of the
company. That is why the existence of a certain degree of market concentra-
tion in some industries is understandable and even desirable.

In the digital platform world, we are dealing with infrastructures that allow
interaction between different groups of users: for example, customers, buyers,
or users of services, as well as advertisers, sellers, service providers and content
creators. They are complex entities that are characterized by bringing together
markets from several sides (mostly two) with interdependent demands, asym-
metric price structures and strong network effects, both direct and indirect, so
the more users the platform has the greater its value.

The literature has emphasized the presence of indirect network effects, that
is, between different groups of users of the same platform.? Rochet and Ti-
role have focused on the fact that the platform sets prices in a non-neutral way
(where the prices of each side matter for the total volume of transactions)®. On
these platforms, the price charged to a user reflects both the cost and the ex-
ternalities generated by their participation, in such a way that pricing strategies
can consider categories of users as an input, given the value they create for an-
other category.’

The network effects which are inherent to multi-sided platforms encourage
a massive accumulation of users and large-scale growth, which is supported by
additional factors such as:

5 Mark Armstrong, Competition in two-sided markets, RAND JOURNAL OF EcoNomics, 2006, 669-
691; Bernard Caillaud & Bruno Jullien, Chicken and egg: competition among intermediation service provid-
ers, RAND JOURNAL oF Economics, 2003, 309-328.

6 Jean Charles Rochet & Jean Tirole, 2006. Two-sided markets: where we stand. RAND JOURNAL
or Econowmics, 2006, at 645.

7 Bruno Jullien, Competition in Multi-Sided Markets: Divide and Conquer, AMERICAN Eco-
NOMIC JOURNAL: MICROECONOMICS, Nov, 2011, at 186, http://www.acaweb.org/articles.
php?doi=10.1257/mic.3.4.186
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1. Organic growth capacity. Unlike traditional sectors, technology allows plat-
forms to rapidly increase their number of users at no cost.

I1. No distribution costs. In the digital world, borders are blurred—no need to
pay freight or face trade barriers—and economies of scale foster market con-
centration globally.

I1I. Information. Platforms can collect and process huge volumes of informa-
tion, make use of intelligent algorithms and exploit personal data to offer more
refined and personalized services, which reinforces business value, facilitates
growth into adjacent activities and attracts more users. A market participant
that has access to significant amounts of information strengthens its market po-
sition and decreases the ability of others to compete.

IV. Consumer cognitive biases. The platforms usually take advantage of the po-
sition—conscious or unconscious—and biases of the user, to induce their de-
cisions so that they are more in line with the platform’s commercial interests.

III1. The risks

As a rule of thumb, the presence of monopolistic (or quasi monopolistic) prac-
tices in a market translates into higher prices, lower quality, reduced supply, and
loss of innovation. The characteristics of digital markets encourage companies
to compete “for the market” and not “in the market,” leading to a “winner
takes all” effect. Under these conditions, whoever comes first tends to monopo-
lize, facing weak rivals and few prospects of future competition. As if that were
not enough, it is common practice for dominant companies to buy startups at
an early stage to prevent them from becoming competitors. As the Furman re-
port points out, large incumbent firms in the digital market act in a way which,
“at best, absorbs innovation to protect themselves from potential competition
and, at worst, uses acquisitions to kill off or distort innovation, creating a ‘kill-
zone’ around their positions”.?

The Big Five operate as full digital ecosystems, with one or more main ser-
vices where they hold a dominant position, but with a much wider and diver-
sified offering. Among the various goods and services offered there is a strong
interdependence, given their complementary use, productive synergies, vertical
relationships or joint processing of information. This attracts users while it also
generates incentives to carry out anti-competitive practices, such as bundling,
“lock-in,” predatory pricing or cross-subsidization. Platforms can also act as
“gatekeepers” in some part of the value chain they control and simultaneously
compete downstream with their own clients, giving way to practices such as re-
fusal to deal, self-preference or discrimination.

8 Report of the Digital Competition Expert Panel, Unlocking digital competition, March 2019, at

40, https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_
data/file/785547/unlocking_digital_competition_furman_review_web.pdf
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Although Google stands out for dominating the market of search engines,
emails, and mobile operating systems (Android), it also offers multiple other
tools for consumers. Apple is a leader in the production of mobile devices and
hardware, but it also offers a wide variety of products and services to its users.
Amazon started as an online bookstore in 1994 and now operates the most im-
portant digital marketplace in the world. Microsoft’s software products are tar-
geted to businesses and are designed to be used together. Meta generates most
of its income through personalized ads on the world’s most successful social
networks (Facebook & Instagram), but it also operates the most popular app for
instant messaging (WhatsApp).

The success of these companies is mostly a result of their innovation and in-
vestment efforts. However, they have also engaged in behavior that has allowed
them to artificially consolidate their power and close opportunities for new en-
trepreneurs. The indictments against Microsoft filed by the US Department of
Justice in 1998 were a prelude to a much more recent wave of concerns and
issues.”

Digital platforms may for instance deploy behavioral tactics that could hard-
ly be explained by efliciency reasons. Vertical foreclosure may take place when
a dominant platform owns an input and denies access (or offers access in dis-
criminatory terms) to a third party that competes in a related market. This may
include practices such as refusal to deal, constructive refusal, denial or degra-
dation of interoperability and excessive price of the input.!? The incentives for
abuse come into play when the gains from excluding a competitor are greater
than the losses incurred from not granting access (such as loss of income).

Foreclosure through platform discrimination may also occur, mostly when
consumers attach significant value to using a particular platform to access a
secondary product, have incomplete information about the product in the sec-
ondary market and there are significant switching costs that leave consumers
locked into a single platform. Such consumers are discouraged from attempting
to access secondary products through a competing platform, due to the high
cost of transitioning between platforms.!!

In sum, abuse of an entrenched position may take the form of vertical or
even horizontal foreclosure (such as tying or bundling), various forms of dis-
crimination and contractual arrangements. In Europe and more recently in the
United States, competition agencies have launched investigations and imposed
sanctions for these and other reasons, involving Apple, Google, Amazon and

9 United States v. Microsoft Corp., 253 E3d 34 (D.C., ca. 2001)

10 Massimo Motta, Self-preferencing and foreclosure in digital markels: theories of harm_for abuse cas-

¢s, BARCELONA SCHOOL OF EcoNnoMics WORKING PapeRs, Dec. 2022, https://bse.cu/research/
working-papers/self-preferencing-and-foreclosure-digital-markets-theories-harm-abuse-cases

' Erik Hovenkamp, Platform Discrimination Against Rivals: An Economic Framework For An-
titrust Enforcement, UNIVERSITY OF SOUTHERN CALIFORNIA CENTER OF Law AND SociaL Sci-
ENCE RESEARCH PAPER SERIES, January 2023, 23-5, https://papers.ssrn.com/sol3/papers.

cfm?abstract_id=4323207
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Meta.!? In Latin America, there are currently open investigations regarding
social networks (Chile and Argentina) and app stores (Chile and Mexico).!3 Af-
ter reviewing high profile cases, some of which are commented below, Motta
argues that broadly speaking they belong to well-known and established cat-
egories of theories of harm (mostly on vertical foreclosure), albeit adapted or
modified to fit the specificities of the digital sector.

The risks associated with the Big Five depend on each business model. Face-
book and Google offer “zero price” services and earn revenue through targeted
digital advertising due to the information they collect from their users on their
own platforms and even from external sources. Caffarra sustains that this has
multiple implications, since it makes it very difficult for an entrant to invest, en-
ter and compete, while the platforms have strong incentives to use, collect and
exploit the maximum amount of information with low levels of protection and
security. They can also prevent third-party businesses in the value chain from
monetizing the information they generate and focus on adjacent activities that
could evolve and put competitive pressure on the primary market (such as spe-
cialized search sites).!* Google’s founders themselves promoted the impartiality
of their search engine on the basis that it would not be subject to the harmful
influence of advertising.!?

Caffarra concludes that businesses that earn income differently, be it by
charging for their services, selling a complement, or obtaining a percentage of
a transaction, have different incentives. This does not mean that platforms that
do not monetize their users’ information are free from risks. Apple’s focal busi-
ness has been the sale of devices, so it could be assumed that it has the incentive
to offer through these devices the widest possible variety of services (and there-
fore not obstruct or hinder the use of applications developed by third parties),
in such a way that it is more attractive to acquire them. However, to the extent
that the income obtained from the sale of services through devices decreases the
incentives could be reversed.

In 2008, when the App Store was launched, Steve Jobs himself claimed that
Apple had no intention of earning revenue this way, an idea that was aban-
doned when the service matured and showed its high profitability. Apple and

12" Viktoria H.S.E. Robertson, Antitrust Law and Digital Markets, A Guide to the Furopean Competi-
tion Law Experience in the Digital Economy, in THE ROUTLEDGE HANDBOOK OF SMART TECHNOLOGIES:
AN EcoNoMIC AND SocIAL PERSPECTIVE 432-456 (Heinz D. Kurtz et al. eds., 2022), https://ssrn.
com/abstract=3631002

13 Juan David Gutiérrez & Manuel Abarca, Database of Latin American Antitrust Cases in Digital
Markets, 2015-2022, Nov. 3, https://www.researchgate.net/publication/369170142_Database_
of_Latin_American_Antitrust_Cases_in_Digital Markets_2015-2022

14 Cristina Caffarra, Follow the Money: Mapping Issues with Digital Platforms In-
to Actionable Theories of Harm, CONCURRENCES. ANTITRUST PUBLICATIONS AND EVENTS,
(Oct 29, 2024) https://www.concurrences.com/en/bulletin/special-issues/platforms/
follow-the-money-mapping-issues-with-digital-platforms-into-actionable-theories

15 Alexander White, Search Engines: Lefl Side Quality versus Right Side Profils, INTERNATIONAL JOUR-
NAL OF INDUSTRIAL ORGANIZATION, Apr. 22, 2013, at 690, DOI: 10.1016/j.1jindorg.2013.04.003
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Google became critical distribution channels for multiple services through mo-
bile apps, allowing them to charge substantial fees or commissions (reaching
30% of revenue for the first year and 15% in subsequent years). In a study,
Padilla and Perkins show that when demand for electronic devices is healthy,
foreclosure in the aftermarket is unlikely; in contrast, when the demand for
devices faces saturation, such exclusion is more likely when a service offered
by the manufacturer of the device is not too inferior to that offered by a third-
party competitor. Under that model, they claim, consumer welfare would be
increased if the device is prohibited from using its own applications that com-
pete with third parties.'6

IV. Practices under scrutiny
1. The battle between the European Commission and Google

In 2017 Google was fined by the European Commission with €2.4 billion for
having abused its dominant position in general search services to favor its own
comparison-shopping service (Google Search).!” The authority found that
Google Shopping was not subject to the normal results thrown by the algo-
rithm, as the search engine systematically positioned Google’s service promi-
nently over rival options. The evidence showed that even the best-ranked price
comparison sites—other than Google— appeared on average down to the fourth
page of the results, which in practice meant that consumers would hardly see
them.

Google alleged, among other issues, that the Bronner criteria (related to re-
fusal to deal and essential inputs) was not satisfied and that the Commission was
unfairly imposing on Google a duty to promote competition by giving its own
competitors greater visibility in general search results pages. Additionally, they
claimed that there was no precedent to characterize this conduct as an abuse of
a dominant position, as new abuse categories had to be consistent with the legal
framework and be known in advance.

In 2021, the General Court of the European Union dismissed most of the
claims made by Google and upheld the legality of the fine, pointing out three

16" Jorge Padilla & Joe Perkins et al., LXX Self-Preferencing in Markets With Vertically Integrated
Gatekeeper Platforms, JOURNAL OF INDUSTRIAL EcoNomics 371, 371-372 (2022) (The economic sig-
nificance of online marketplaces, such as Apple’s App Store and Google Play, has increased over
time. Apple’s App Store and Google Play earned gross revenues of around €70 billion in 2019,
of which almost €10 billion came from Europe. Access to consumers via such platforms has
stimulated rapid innovation; over 2.5 million apps are available on Google Play, and more than
1.8 million on the App Store.)

17 Google Search (Shopping), Case AT.39740, Antitrust Procedure, Europe-
an Comission, June 27, 2017, https://ec.europa.eu/competition/antitrust/cases/dec_
docs/39740/39740_14996_3.pdf
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circumstances that weakened competition: (i) the importance of the traffic gen-
erated by Google’s general search engine for comparison shopping services, (it)
the behavior of users, who typically focus on the results that appear at first; and
(i11) the large proportion of traffic diverted in comparison shopping services and
the fact that it could not be effectively replaced by other means.!®

In 2018, the Commission imposed another sanction on Google, this time for
€4.34 billion, for having implemented anti-competitive restrictions on Android
device manufacturers and mobile network operators to strengthen its dominant
position in general internet search.!? In particular, Google: (i) required manu-
facturers to pre-install the Google Search app and browser app (Chrome) as a
condition for licensing Google’s popular app store (Play Store); (i) paid man-
ufacturers and mobile network operators large sums of money in exchange
for the pre-installation of Google Search and (iii) prevented manufacturers
who had pre-installed Google apps (including Google Search, Play Store and
Chrome) from selling devices if they allowed alternative versions of Android.?

This conduct is particularly harmful considering that Google is dominant
not only in search engines, but also in mobile operating systems, since most mo-
bile smart devices in the world use Android, the original version of which was
bought by Google itself in 2005. The other highly popular system, Apple’s 10S,
has less reach because it is used only by iPhone’s vertically integrated model.
This scheme benefits the so-called status quo bias as empirical evidence shows
that users tend to stick with pre-installed apps. The practice reduced the incen-
tives of manufacturers to invest in search and browser apps, which in turn elim-
inated the possibility of rivals to emerge and compete against Google.

The “third round” of sanctions came in 2019, when the Commission im-
posed a €1.49 billion fine against the same firm, for abusing its dominant po-
sition in the online search advertising intermediation market. Many content
sites, such as news, blogs, travel, or entertainment sites, have their own online
search function that generates profits on advertising. Through the “AdSense for
Search” service, Google acts as an intermediary between advertisers and the
owners of these websites. Starting in 2006, Google included exclusivity clauses
In its services contracts to prohibit sites from placing their competitors’ ads on
their search results pages. Around three years later, Google began replacing its
exclusivity clauses with “Premium Placement” clauses, whereby sites had to re-
serve the most profitable places in search results for Google’s own ads. Other
clauses required publishers to obtain Google’s written approval before making

18 General Court of the European Union, Press Release No 197/21, (Nov 10, 2021) https://
curia.europa.cu/jems/upload/docs/application/pdf/2021-11/cp210197en.pdf

19 Google Android, Case AT.40099, Antitrust Procedure, European Commission, July 18,
2018, https://ec.curopa.cu/competition/antitrust/ cases/dec_docs/40099/40099_9993_3.pdf

20 Furopean Commission Press Release, Antitrust: Commission fines Google €4.34 billion_for ille-
gal practices regarding Android mobile devices to strengthen dominance of Google’s search engine, (July 10, 2018)
https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4581
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any adjustments to the way any rival ads were displayed.?! All of this prevented
Google’s rivals from competing on digital advertising by preventing them from
effectively placing ads on third-party pages.

The constant revision of Google’s practices in recent years has not been lim-
ited to the European Commission’s watchful eye. Recently, the Competition and
Markets Authority (CMA) launched a new investigation into Google’s advertis-
ing business over fears its practices may be unfairly freezing out competitors.??

2. The dual role platform: Amazon

When platforms offer a service as intermediaries, but are also competing down-
stream with their own clients, there is a risk that they could use some of the in-
formation they gather for the benefit of its own retail operations. Amazon falls
into this scenario, since it operates a marketplace and, simultaneously, sells its
own products through its platform. The main concern is that this agent could
exploit information that is not otherwise available from other sources, such as
the products searched by consumers (“consideration data”) or their purchasing
decisions, which could be used to match or improve offers and displace prod-
ucts offered by third parties, unduly benefiting from the efforts undertaken by
third parties.

In 2019, the European Commission launched a formal investigation into
Amazon’s use of non-public data of its marketplace. In the corresponding
Statement of Objection, the European Commission preliminary found that
Amazon was dominant on the e-commerce French and German markets, the
largest in the European Union. It also found that Amazon’s reliance on the use
of non-public business data for its own benefit regarding retail decisions—for
example new products offered through Amazon Basics—distorted fair competi-
tion on its platform.?3

This investigation highlights that Amazon has access to non-public business
data of third-party sellers such as the number of ordered and shipped units of
products, revenue, sales, performance, claims and activated guarantees. Thus,
large quantities of data may be available to employees of Amazon’s retail busi-
ness and flow directly into its automated system, which could be used to modify
Amazon’s offers and strategic decisions to the detriment of independent mar-

2l European Commission Press Release, Antitrust: Commission fines Google €1.49 billion for abu-
swe practices in online advertising, (March 20, 2019) https://ec.curopa.cu/commission/ presscorner/
detail/en/IP_19_1770

22 Competition and Markets Authority, Investigation into suspected anti-competi-
twe conduct by Google in ad tech, (Oct. 30, 2024 4:05 PM) https://www.gov.uk/cma-cases/
investigation-into-suspected-anti-competitive-conduct-by-google-in-ad-tech

2 European Commission Press Release, Antitrust: Commission accepls commitments by Amazon
barring it from using markelplace seller data, and ensuring equal access to Buy Box and Prime, (Dec. 20, 2022)

https://ec.europa.ecu/commission/presscorner/detail/en/ip_22_7777
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ketplace sellers,?* for example, by allowing Amazon to focus on the best-selling
products by category and to adjust its offers accordingly.

Although Amazon does offer competitive prices and thus benefits consum-
ers, a repeated and widespread practice of this sort could reduce innovation
efforts and displace competitors, distorting the market in the medium term.
Even though a retailer is free to choose the distribution channels that best suit
its interests, it may not have a different choice given Amazon’s dominance in e-
commerce in multiple countries. Against these claims, it has been argued that
self-preferencing would not generate any consumer harm and, moreover, it
could increase price competition between sellers and private brands offered by
the marketplace.?

It is important to note that every company has the right to make individual
decisions based on what its competitors are doing, and even carry out “reverse
engineering” strategies to introduce new products without violating industrial
property rights. The problem is that Amazon could be unfairly avoiding com-
mercial risks and capturing efforts undertaken by its competitors due to its
unique dual role position.

Amazon should not have an incentive to engage in these self-preference
practices as they would affect the neutrality and reputation of the marketplace,
its core business. Prioritizing Amazon’s role as a retailer at the cost of pushing
or excluding sellers from the platform would not make much business sense.
But its dominant position may give some space to do it if the benefit is greater
than the cost; sometimes organizations just make bad decisions and in doing so
break the law.

In parallel to the Statement of Objections issued on this investigation, in
2020 the European Commission opened a second investigation against Ama-
zon to assess whether the criteria that Amazon sets to select the winner of the
Buy Box and to enable sellers to offer products under its Prime Programme®® lead to
preferential treatment. In this investigation, the Commission preliminary con-
cluded that Amazon abused its dominant position in the Irench, German and
Spanish markets for the provision of online marketplace services to third-party
sellers and determined that the criteria used by the company unduly favored

2 Furopean Commission Press release, Antitrust: Commassion sends Statement of Objections to Ama-
zon_for the use of non-public independent seller data and opens second investigation into its e-commerce business
practices, (Nov. 10, 2020) https://ec.curopa.cu/commission/presscorner/detail/en/ip_20_2077

% See Javier Tapia & Manuel Abarca Meza, Abusos de posicién dominante en mercados digitales:
Nuevos trucos para un perro vigjo?, 126 REVISTA DE DERECHO ADMINISTRATIVO.

26 Amazon’s Buy Box prominently displays the offer of one single seller and allows prod-
ucts to be swiftly purchased by directly clicking on a buy button (almost all Amazon purchases
are made using this tool). Amazon’s Prime Programme offers premium services to customers for
a fee and allows independent sellers to sell to Prime customers under certain conditions. This is

also crucial since Prime consumers spend much more than those who do not hold that category.
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its own retail business, as well as marketplace sellers that use Amazon’s logistics
and delivery services.?”

In response, Amazon offered commitments, and in December 2022, the
Commission made the amended version of the commitments legally binding
under EU antitrust rules.? In general terms, Amazon committed: i) not to use
non-public seller data by Amazon Retail, ii) to establish an unbiased selection of
sellers for the selection of the Buy Box winner and display of two Buy Boxes, iii)
to guarantee equal treatment of marketplace sellers and offers on Prime, as well
as free choice of carriers and the improvement of the communication chan-
nel used between independent carriers and Amazon customers, among others.

3. Abusive Exploitation: Germany against Facebook

Facebook’s business model has been a common topic of discussion, since it is
a platform that charges a zero-price on one side (social media) and monetizes
on the other side (digital ads). It is therefore misleading to consider this service
as “free” since consumers are paying with their personal data. The dominant
provider can then exploit consumers in an open or subtle way, extracting an
excessive amount of information—which necessarily implies a loss of priva-
cy—when the price should be negative, that is, the company should be paying
the user because the value of its data outweighs the value of the service itself.
Are consumers being overcharged by Facebook? What value do we give to our
data???

These strategies take advantage of a peculiar behavioral bias that has been
referred to as the “privacy paradox”, which consists in the fact that consumers
tend to express great concern for their privacy but do not act accordingly; since
they usually offer their personal data in exchange for little or even nothing.3
Many consumers are unaware of the costs associated with the loss of privacy
and the income that their information represents for companies.

In March 2016 the German Federal Cartel Office (Bundeskartellamt) an-
nounced that it was investigating Facebook for the alleged abuse of its domi-
nant position in social networks. According to the Bundeskartellamt the company
collected data from its users without their consent, using both its own plat-
forms—such as Instagram and WhatsApp—and third-party platforms, in the
latter case through social plugins (“like” or “share” buttons) that allow to fol-

27 European Commission Press Release, Antitrust: Commission accepts commitments by Amazon

barring it from using marketplace seller data, and ensuring equal access to Buy Box and Prime (Dec. 20, 2022).

28 Idem.

29 A study shows that a good digital advertising strategy increases the “click” by up to 66.8%.
See Omid Rafieian & Herma Yoganarasimhan, Varety Effects in Mobile Advertising, COMPUTERS &
SECURITY, Oct. 8, 2021, at 226.

30" Nina Gerber et al., Explaining the privacy paradox: A systematic review of lilerature investigating pri-
vacy attitude and behavior, COMPUTERS & SECURITY, Aug. 2018, at 226, https://www.sciencedirect.
com/science/article/pii/S0167404818303031
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low the activity of users. The competition authority established that Facebook’s
data policy which allowed them to collect user and device-related data from
sources outside Facebook and to merge it with data collected from Facebook,
constitutes an abuse of a dominant position on the social network market in the
form of exploitative business terms.?!

Facebook claimed that the data collected was necessary to provide a better
service and part of its legitimate business model. The company argued that da-
ta aggregation from various sources was efficient to the extent that it improved
the product itself, as well as the quality of the targeted advertising. Nevertheless,
the company was found guilty in 2019 for abusing its dominant position by in-
appropriately collecting, using, and merging its users’ data.?

The competition authority considered that the terms and conditions set by
Facebook and the way in which it collected and used the data of its users vio-
lated the General Data Protection Regulation.?? In the opinion of the Bundes-
kartellamt, the consent requested by Facebook was illegal and ineffective, since
the benefits obtained by Facebook outweighed the interests and benefits of us-
ers. In other words, in the absence of alternatives, users had no choice but to
give their consent that their data be collected from sources outside of Facebook-
related activities.

Facebook appealed against this decision to the Dusseldorf Higher Regional
Court (DHRC). The DHRC considered possible that at least part of the data
collected could be based on a legitimate interest of Facebook. Shortly after, the
German Federal Court of Justice overruled the DHRC’s decision and rejected
Facebook’s request for suspension. On March 24, 2021, the DHRC decided to
refer General Data Protection Regulation (GDPR) compliance questions to the
European Court of Justice, which ruled that the Bundeskartellamt may take data
protection rules into consideration when weighing interests in decisions under
competition law.3*

4. The New US Momentum

In December 2020, the Federal Trade Commission (FT'C), together with pros-
ecutors from 46 states, filed lawsuits against Facebook? for monopolizing so-

31" Bundeskartellamt [BKartA.] [Federal Cartel Office], Feb. 15, 2019, Case Summary, (Ger)
https://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Fallberichte/ Missbrauch-
saufsicht/2019/B6-22-16.pdf?__blob=publicationFile&v=

32 [BKartA.] Feb. 15, 2019, Case Summary;, (Ger)

33 [BKartA] 6th Division, Feb. 6, 2019, Case B9-22716, Administrative Proceedings, (Ger)
http://www.bundeskartellamt.de/SharedDocs/Entscheidung/EN/Entscheidungen/Missbr-
auchsaufsicht/2019/B6-22-16.pdf%3F__blob%3Dpublicationile%26v%3D5

3t [BKartA], Press Release, GJEU decision in Facebook proceeding: Bundeskartellamt may take data
protection rules into consideration (June 3, 2023) https:/ /www.bundeskartellamt.de/SharedDocs/Mel-
dung/EN/Pressemitteilungen/2023/04_07_2023_EuGH.html

35 Complaint for Injunctive and other Equitable Relief at Federal Trade Comission v.
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cial networks and preserving its position through a series of anticompetitive
conducts, such as the acquisition of rivals Instagram in 2012 and WhatsApp in
2014. The lawsuit also describes the imposition of anticompetitive conditions
on software developers. For example, Facebook ensured that the applications
that interconnect with Facebook do not compete with the platform in any of its
functions—such as messaging—and do not export data or promotions to social
networks different than Facebook.?% According to the lawsuit, these actions, in-
dividually and collectively, removed the ability and incentive of other apps to
become competitive threats to Facebook.

On June 2021, the federal judge of the District of Columbia dismissed the
lawsuit arguing that although the FTC had made out a plausible market defi-
nition for personal social network services, such authority failed to provide an
estimated actual figure or range for Facebooks’ market share at any point over
the past ten years.?” On January 2022, the judge admitted the FTC’s amended
complaint which detailed the claim that Facebook holds monopoly power in the
market of personal social networking services.3?

There 1s still a hard road ahead to prove F'I'C’s allegations, especially con-
sidering US’s prevailing judicial standards and the fact that Facebook’s acquisi-
tions of Instagram and WhatsApp were consummated more than a decade ago
and were not investigated or otherwise objected at that time. And just recently,
in April 2024, Meta filed a motion asking the court to award them summary
judgment and dismiss the FT'C’s lawsuit, arguing that they face fierce competi-
tion from a range of platforms (such as TikTok, X and You'Tube) and that the
FT'C had failed to prove its claims of alleged harm to competition and consum-
ers.?? In fact, they contend that the acquisition has provided benefits both for
consumers and for the apps.

5. Department of Justice v. Google
In October 2020, the Department of Justice (DqoJ) sued Google for unlaw-

fully maintaining monopolies in the markets for general search services, search
advertising, and general search text advertising in the United States through

FACEBOOK, INC., (D.D.C., Jan. 13, 2021) https://www.ftc.gov/system/files/documents/ cas-
es/051_2021.01.21_revised_partially_redacted_complaint.pdf

3 These policies were eliminated in 2018 due to the public reaction from the publication of
several documents that detailed the anticompetitive conduct of Facebook in detriment of app
developers.

37 Memorandum at Federal Trade Comission v. FACEBOOK, INC., (D.D.C., June 28,
2021) https:/ /www.ftc.gov/system/files/documents/cases/073_2021.06.28_mtd_order_memo.
pdf

38 The Federal Trade Commission alleges that 70% of daily active use of social networking
used Facebook since 2016.

39 Memorandum at Federal Trade Commission v. Meta Platforms, (D.D.C., Apr. 5,
2024) https://storage.courtlistener.com/recap/gov.uscourts.ded.224921/gov.uscourts.
ded.224921.324.1_2.pdf
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anticompetitive and exclusionary practices. The plaintiffs argued, among other
claims, that Google licenses its apps and interfaces only if device manufacturers
agree to bundle other apps and prevent their removal. These practices are also
used to secure default status for its general search engine through the payment
of a revenue share based on online queries; actually, Google has paid billions
of dollars each year to device manufacturers, wireless carriers and browser de-
velopers.*? The lawsuit has many similarities with the findings of the European
Commission in the Google Android case.

The authority claims that these practices allow the monopolization of the
activities in question, since Google represents 82% of computer search queries
and 94% of queries on mobile devices in the United States.*! Among other
defenses, Google argued that consumer loyalty to its search engine is due to
the quality of the results, that the agreements in question are no different from
those used to distribute software, and that consumers can switch search engines
on mobile devices at any time. Additionally, they stated that search engines
are not their only competition, considering that they also compete with other
sources of information.

In January 2023, the DOJ filed a second antitrust lawsuit against Google
for monopolizing digital advertising technologies. The complaint alleges that
Google has monopolized what is known as the “ad tech stack,” the website pub-
lishers depend on to sell ads and that advertisers rely on to buy ads and reach
potential customers.*? Similar to the case filed against Facebook, the lawsuit
alleges anticompetitive and exclusionary conducts in the form of neutralizing
or eliminating ad tech competitors through acquisitions. The one thing that is
crystal clear from these lawsuits is that the US authorities have no intention of
backing down from the scrutiny that has been placed recently on these tech
glants.

V. Digital mergers: efficient or risky?

The Big Five share a common feature: they have a voracious appetite to ac-
quire any business that facilitates their growth, complements their ecosystem
or strengthens their position. The Furman report states that, in the last decade,
they made over 400 acquisitions globally.*3 In 2017 alone, they spent $31.6 bil-
lion to acquire start-ups. From 2001 to 2018, Google bought an average of one

10 Complaint at US.A. and others v. GOOGLE LLC, (D.D.C. Oct. 10, 2020) https://www.
Jjustice.gov/opa/press-release/file/1328941/download

41 Complaint at U.S.A. and others v. GOOGLE LLC, (D.D.C. Oct. 10, 2020) 31 https://
wwwjustice.gov/opa/press-release/file/1328941/download

%2 U.S. Department Of Justice Press release, Justice Department Sues Google for Mo-
nopolizing Digital Advertising, Jan 24, 2023, https://www.justice.gov/opa/pr/
justice-department-sues-google-monopolizing-digital-advertising-technologies

43 Report of the Digital Competition Expert Panel, Unlocking digital competition, March, 2019,
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firm per month, so the success of these companies could hardly be explained
without this non-organic growth strategy.** Although some of these transac-
tions may have had the deliberate aim of killing innovation projects that could
represent some kind of competition in the future, the reality is that most of
these had the purpose of complementing goods or services already offered by
the acquirer.®

The so-called killer acquisitions are more common in different markets, such
as the pharmaceutical industry where incumbents have acquired new firms
in order not to adopt the acquired product, but rather to stop their develop-
ment.*0 Using a sample of 35,000 projects from more than 6,700 pharmaceuti-
cal companies over the past 25 years, Cunningham found evidence that there
1s a 36.6% probability that companies will fail to develop the acquired projects
when they overlap with their own portfolio, and out of those projects, 6.4%
would be killer acquisitions in the full sense. In the digital sector, what firms
want instead is to incorporate an innovation or functionality into their eco-
system. Between 2008 and 2018, Amazon, Facebook, and Google concluded
299 operations, 60% of which were not horizontal but aimed to acquire young
companies—no older than 4 years—that offered something else.*’

Many of these acquisitions generate synergies and efficiencies as the buyer
develops the acquired innovation, diversifies its portfolio, and offers better ser-
vices to its users. Even the possibility of selling can stimulate entry and facilitate
financing the project in the first instance. However, the acquisition affects the
competitive environment when (i) the acquirer is a dominant platform and (i1)
the acquired company had the resources and capabilities to grow on its own
merits, scale up, diversify, or become a viable competitor. In this scenario, it is
very likely that the acquisition is anticompetitive, since it would reinforce lead-
ership, eliminate potential competition and provoke a loss of innovation.

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_da-
ta/file/ 785547 /unlocking_digital competition_furman_review_web.pdf

# Marc Bourreau & Alexandre de Streel, Big Tech Acquisitions, Competition & Innovation Effects
and EU Merger Control, (Centre on Regulation in Europe, 2020) https://cerre.eu/wp-content/up-
loads/2020/03/cerre_big_tech_acquisitions_merger_control EU_2020.pdf

# Yor example, a study analyzes the characteristics of 300 acquisitions made by Amazon,
Facebook and Google in the period from 2008 to 2018 and conclude that, in most cases, the
products and services of the acquired companies were complementary to those of the acquirers.
Elena Argentest et al., Merger Policy in Digital Markets: An Ex-Post Assessment, JOURNAL OF COMPETI-
TION Law & Economics, Munich, Working Paper, No. 7985, 2019) https://www.econstor.cu/
bitstream/10419/214987/1/cesifol _wp7985.pdf

6 Organisation for Economic Co-Operation and Development, Start-ups, Killer Acquisitions
and Merger Control, (May 12, 2020) https://one.oecd.org/document/DAF/COMP(2020)5/en/
pdf

47 Alessandro Massolo, Mergers in Big Tech: An overview of EU and national case law,
CONCURRENCES. ANTITRUST PUBLICATIONS AND EVENTS, (Oct 30, 2024, 06:28 PM)
https://www.concurrences.com/en/bulletin/special-issues/mergers-in-big-tech/

mergers-in-big-tech-an-overview-of-eu-and-national-case-law
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The concept of “reverse” killer acquisition can also take place. This occurs
when the buyer stops innovating organically—having enormous capacities to
do so—to instead buy something already developed by a third party: “the ac-
quisition may effectively extinguish the standalone effort of the buyer to ex-
pand in a particular space because the target immediately provides it with those
capabilities”.*

Among the acquisitions that have been questioned are targets that may have
evolved to become competitors of the acquirer (Facebook/Instagram), others
that have given the acquirer a strong position in a related market (Google/
DoubleClick*’) or that have involved significant amounts of data which may
have consolidated the position of the buyer in both their focal business and the
acquired one (Google/YouTube, Google/Fitbit and Facebook/WhatsApp). In
a recent paper, Padilla and Condorelli argue how a dominant firm in a data-in-
lenswe primary market may enter a data-rich secondary market in which it could
set below-cost prices and acquire customers; this, in turn, would entrench its
position in such a primary market, making entry therein less desirable for po-
tential competitors.””

In the acquisition of Facebook/Instagram, there were clear signs that this in-
novative company had an exciting future. While Instagram was small in assets,
sales, employees, and users, charged a subscription fee, and offered few features
compared to what it is now, the $1 billion purchase price was a clear sign of
the value Facebook placed on the business. When a company—incipient or less
mature— represents a potential competitor, the price reflects not only the value
of the acquired assets but also the loss of future income of the acquired com-
pany and the protection of the acquirer’s leadership position.

According to the Lear report, the merger strengthened Facebook’s position
as an advertising platform in three ways: (1) it allowed more information to be
used and combined for advertising purposes, (ii) it avoided the competitive pres-
sure that Instagram might have exerted in the future, and (iii) it increased its
user base.?! This report criticizes that the authority paid too much attention to
the specific functionalities offered by the apps of the merging parties, instead

8  Gregory Crawford et al., How tech rolls: potential competition and reverse kill-

er acquisitions, (Oct. 30, 2024, 06:23 PM) https://cepr.org/voxeu/blogs-and-reviews/
how-tech-rolls-potential-competition-and-reverse-killer-acquisitions

# 'When Google acquired DubleClick, the transaction got cleared by both the FTC and the
European Commission because both companies were not seen as direct competitors. The fact
is that a dominant agent in digital advertising got valuable personal data to improve its search-
advertising capabilities.

50" Being a data-rich business one that enables the harvesting of information of extensive
databases of user behavior, and a data-intensive business one that centers on the exploitation of
data. See Jorge Padilla & Daniele Condorelli, Data-driven Envelopment with Privacy-Policy Tying, THE
EcoNomic JournaL, Oct. 11, 2023, at 515.

51 Lear, Ex-post Assessment of Merger Control Decisions in Digital Markets, (May 9, 2019) https://
assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
file/803576/CMA_past_digital_mergers_ GOV.UK _version.pdf
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of analyzing with a broader perspective how they could become competitors
in the business of harvesting consumer attention and selling it to advertisers.

It is of course easier to criticize the Facebook/Instagram merger now that
we see the huge success of Instagram, but still this merger involved a market
leader who was taking over a platform that had a strong chance of becoming
an important participant. A fundamental feature of digital platforms was over-
looked, that is their inherent ability to diversify and evolve. Instagram was, like
Facebook, a platform that allowed social interaction between peers, attractive
to consumers and mature enough to start monetizing through advertising. Ins-
tagram did develop under the umbrella of Facebook, but the relevant question
was whether this company could reasonably have grown on its own or even
with a different buyer.

The acquisition of WhatsApp by Facebook also raised several issues.?? At
the time, the European Commission identified that, out of the services offered
by Facebook, there was an overlap only in communication services, discarding
effects on social networking services and digital advertising. Although the com-
munication services of both companies offered the possibility of sending text,
voice and content, the means used were different (WhatsApp via mobile app
and, for acebook Messenger, through the platform).

Hence, Facebook and WhatsApp were considered, if anything, “distant”
competitors. Then the Commission did analyze the possibility that IFacebook
increased its power in social networks by introducing digital advertising in
WhatsApp or using this service as a data source to feed Facebook services. But
these risks were ruled out because the parties stated that it was not technical-
ly possible for WhatsApp and Facebook to interact between themselves, and
that both systems would continue to function independently. A few years later,
WhatsApp announced changes to its privacy policy, including the possibility of
linking its users’ telephone numbers with Facebook accounts. The Commission
fined Facebook with €110 million for providing misleading information regard-
ing the Whatsapp takeover,’® although it assured that the original conclusion
would not have been different.

It is striking to see that almost no transaction has been objected by authori-
ties worldwide when digital mergers pose particular risks. This can be part-
ly explained due to the notification thresholds that in many jurisdictions are
based on the number of sales of the firms involved. Therefore, the acquisition
of start-ups or incipient firms that do not generate much income could fall out
of the radar, even if the amount of the operation is high. In response, the UK,
Austrian and German competition agencies implemented changes to the cri-

52" Facebook/WhatsApp, Case COMP/M.7217, Merger Procedure, European Com-
mission, Oct. 3, 2014, https://cc.curopa.cu/competition/mergers/cases/decisions/
m?7217_20141003_20310_3962132_EN.pdf

3 European Commission Press Release, Mergers: Commission fines Facebook €110 million
Jor providing musleading information about WhatsApp takeover, (May 17, 2017) https://ec.europa.eu/

commission/presscorner/detail/en/IP_17_1369
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teria under which a merger is to be reviewed. But this does not explain the full
story, as there are a good number of mergers of digital businesses that were ei-
ther reviewed and approved, without in-depth examination, or not questioned
or investigated afterwards.

In any industry, whether traditional or digital, dominance is a concern, as
it may disrupt supply or price conditions to the detriment of consumers or fa-
cilitate anti-competitive conducts, whether exploitative or exclusionary. Prior
merger control seeks to prevent a transaction from creating an anticompetitive
situation or structure that did not exist before. Further, there are special con-
siderations regarding concentration of information, something which has been
referred to as “data-opolies”.’*

On the other hand, it is likely that competition authorities have made some
“type II” errors or false negatives, by authorizing concentrations which could
reasonably have an anticompetitive impact of some sort. This is mainly due to
three reasons:

a) Digital mergers do not normally involve a horizontal overlap, but the pur-
chase of a differentiated product, so it can strengthen its ecosystem or ex-
pand into adjacent segments.

b) Digital markets are dynamic, and what appears to be a service at one point
may evolve, add functionalities, and mutate into a different service later.
Complements can become substitutes, and portfolio effects can evolve into
horizontal overlaps.

c) Where there is an overlap between a strong acquirer and a small firm, a
conclusion of potential loss of competition is difficult to reach as it must be
based on robust analysis to avoid mere speculation.

Consequently, authorities must acknowledge that the digital economy some-
times requires a departure from traditional analysis. This does not necessarily
mean altering the traditional objectives of protecting efficiency and consum-
er welfare, but rather using more appropriate analysis tools and reducing the
strong risk aversion of generating false positives. In certain cases, the level of
scrutiny could be raised and an anti-competitive result may be assumed prima
Jacie, especially when the acquirer has a dominant position and the transaction
raises barriers to entry through network effects or the accumulation of data,
which makes it difficult for users to move —generating a lock-in effect— or it
reduces the levels of competitive pressure in the present or near future.

Tor this strategy to be possible, procedural and substantive approaches would
have to be explored. Many voices —including the Stigler and European Com-
mission reports, as well as Motta and Peitz— propose reversing the burden of

5% Maurice E. Stucke, Should We Be Concerned About Data-opolies?, GEORGETOWN Law &
TecuNoLOGY REVIEW, 2018, at 275, https://georgetownlawtechreview.org/wp-content/
uploads/2018/07/2.2-Stucke-pp-275-324.pdf
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proof and presumptions, so that when a dominant digital platform acquires
assets, it should be assumed that the operation is anti-competitive, unless the
parties show evidence that it does not generate risks or that the efficiencies are
strong enough. This proposal is not without problems since each jurisdiction
would have to define how to administer these exceptions. Also, alleviating the
burden of proof of competition agencies to show at least a prima facie theory of
harm could clash with basic legal principles. Also, it could be difficult to prove
a negative situation —that there are no risks— or even the positive in this case
—the presence of efficiencies that are not well known yet—.%

A viable alternative is to change the type of analysis and lower the thresh-
old that is typically used to object a merger. As Shapiro argues, competition
policy must tolerate certain false positives to avoid false negatives and not allow
transactions that eliminate competitors that could become competitors of in-
cumbents.”® This is consistent with the proposal of the Furman report, which
suggests moving from a “balance of probabilities” test to a “balance of damag-
es” test,” which would involve looking not only at the probability of harm, but
also at the probable scale of that damage, in such a way that the intervention of
the agency could take place if the scale of the damage 1s high, even though its
probability of occurrence is low.

In this regard, Salop comments that rational decision-making under scenari-
os of imperfect information should give greater importance to costs rather than
risks, as the courts and lawyers claim.?® This approach is useful for acquisitions
involving small or start-up firms where the probability of harm is much lower
since it is difficult to establish or predict their future development and success.””
It could be applied as a tool that strengthens merger analysis in a particularly
risky situation, without making distinctions between sectors or companies, nor
relieving the authority of its obligation to show a reasonable theory of harm.
To mitigate information asymmetries that play in favor of involved parties, au-
thorities should have sufficient power to require any relevant information re-
garding the transaction, including efficiencies.

% Jay Ezrielev, Shifling the Burden in Acquisitions of Nascent and Potential Competitors: Not so Sim-
ple, NorTH AMERICA CoLUMN. COMPETITION PoLicy INTERNATIONAL, Nov, 2020, https://www.
competitionpolicyinternational.com/wp-content/uploads/2020/11/North-America-Column-
November-2020.pdf

% Report of the Digital Competition Expert Panel, Unlocking digital competition, 98, March,
2019, https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach-
ment_data/file/ 785547 /unlocking _digital competition_furman_review_web.pdf

7 Such an approach is also proposed in the Stigler report, and has received support from
Crémer, Pecman et al (2020), and Motta & Peitz (2020) amongst others.

% Steven C. Salop, An Enquiry Meet for the Case: Decision Theory, Presumptions, and Evidentiary Bur-
dens in Formulating Antitrust Legal Standards, Georgetown Law Library, 2017, https://scholarship.law.
georgetown.edu/ cgl/viewcontent.cgi?article=3025&context=facpub

% Organisation for Economic Co-Operation and Development, Start-ups, Killer Acquisi-
tions and Merger Control — Background Note, May 12, 2020) https://one.oecd.org/document/DAF/

COMP(2020)5/en/pdf.
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Regarding the substantive analysis, flexibility is much needed. The standard
should not only consider the typical concerns of a horizontal overlap —the
creation of a dominant company or the empowerment of an already domi-
nant company— a vertical implication —the denial or restriction of access to
an essential input— or coordinated effects —where the new structure of the
market would be more prone to collusion—. Greater attention should be given
to a possible conglomerate effect that we rarely see materialize in traditional
sectors, as the diversification and growth of digital ecosystems can bring to-
gether complementary or interconnected services that have or could have com-
mon users. Thus, the combination of products in related markets may give the
merged entity the ability and incentive to leverage a strong position in some
activity through foreclosure practices such as tying or bundling. This of course
is particularly risky when one of the companies holds a dominant position, the
product involved is relevant to consumers, and there are only a few or no alter-
natives available.

The rapid evolution of digital ecosystems also requires the injection of hori-
zontal elements into the theories of harm. Aspects such as data accumulation
and its use, growing network effects, mobility of users and the modus operandi of
the ecosystem involved must be a priority in the analysis. The European Com-
mission report suggests that the Commission must revisit substantive theories
of harm under the “Significant Impact on Effective Competition Test” (SIEC
test), especially for those cases in which there is a dominant platform or ecosys-
tem which benefits from strong network effect and data access, both of which
are significant barriers to entry.%

Tor which, the following questions should be answered: (1) does the acquirer
benefit from barriers to entry linked to network effects or the use of data? (i) is
the target a potential or actual competitive constraint within the technological/
users space or ecosystem? (ii1) does removing this force increase power within
this space through higher barriers to entry, and (iv) if so, is the merger justified
by efficiencies?

With regard to the loss of potential competition analysis, although any con-
clusion in this regard must be based on facts and evidence, it is also not de-
sirable for agencies to set a high threshold for themselves that prevents them
from making reasonable predictions. As the Merger Assessment Guidelines of
the Competition and Markets Authority (CMA) points out, “[s]ince merger
assessments are prospective, an element of judgment is necessary in deciding
whether any loss of competition is substantial rather than any exact quantita-
tive measurement”.

Unlike traditional analysis, which compares the situation before and after the
transaction, in these cases one would have to ask whether the target, had it not

60 Jacques CREMER ET AL., COMPETITION Poricy ror THE Dicitar Era (Eu-
ropean Commission ed., 2019) https://op.europa.eu/en/publication-detail/-/
publication/21dc175¢-7b76-11€9-9f05-01aa75ed71al/language-en
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been acquired, could have been developed by itself and become a source of sig-
nificant competitive pressure. This would imply accepting that the counterfac-
tual cannot be bulletproof, but the conclusion may be duly motivated based on
the company’s profile, service attributes, innovation capacity, growth prospects
and viability, among other elements.

The possible loss of dynamic competition is highly relevant. Certain mergers
can eliminate efforts such as the development of new products or the improve-
ment of existing ones, introducing more efficient or disruptive business mod-
els, or sacrificing short-run margins in order to attract users to their platform
and benefit from network efficiencies. In line with this discussion, in 2021 the
Competition and Markets Authority ordered Meta to sell Giphy, the largest
provider of animated figures on social networks. The Competition and Mar-
kets Authority found that the deal removed Giphy as a potential challenger in
the UK display advertising market, preventing UK businesses from benefit-
ing from innovation.%! Especially considering its innovative service called “Paid
Alignment”,%? which had already been offered in the US.

Another central concern was the increase of Meta’s already significant
market power by denying access or offering less favorable terms to rival social
networks,% as there were practically no alternatives at the time of the acquisi-
tion; Giphy offered special features and functionalities that made it very attrac-
tive for social networks, including the quality of the content, the superiority of
the search algorithm and its reach.5*

In short, it is essential to consider price and non-price aspects, which can in-
clude the levels of quality and service, privacy conditions offered to the user and
the way in which they can enjoy a platform without interference.

1. The Cornershop case (Mexico)

In Mexico, the Cornershop acquisition drew much attention since the Federal
Competition Commission (Comusidn Federal de Competencia) (COFECE) originally
blocked Walmart’s attempt to acquire the platform in 2018 and then cleared
Uber to do so a few months later. Cornershop was a digital platform for the
purchase and delivery of products offered by supermarkets and other retail
businesses. It allowed users to interact with a “shopper” in real time and view

61 Competition and Markets Authority Press release, CMA orders Meta to sell Giphy, (Oct. 18,
2022) https://www.gov.uk/government/news/cma-orders-meta-to-sell-giphy

62" These services allowed businesses, such as Dunkin’ Donuts and Pepsi, to promote their
brands through visual images and GIFs.

63 For example, requiring TikTok, Twitter and Snapchat to provide more data from UK us-
ers to obtain access.

64 Competition and Markets Authority Summary of Remittal Final Report, Completed acquisi-
tion by Facebook, Inc (now Meta Platforms, Inc) of Giphy, Inc., (Oct. 18, 2022) https:/ /assets.publishing,
service.gov.uk/media/634e6ce58fa8f53465d13a35/ Facebook_GIPHY_-_Remittal_Summary_.

pdf
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the delivery route. It also offered its commercial users a service called “Cor-
nershop Merchant Center,” through which they had access to disaggregated
information about the performance of their own stores, including the number
of orders, tickets, sales by category, most popular products, shortages, and heat
maps.

COFECE identified an existing vertical relationship between the parties
to the transaction, as Walmart used Cornershop as a one of its distribution
channels. It then detected a number of competitive risks, due to the fact that
Walmart —as the would-be owner of Cornershop— could have access to stra-
tegic commercial information of its own competitors and deploy self-prefer-
ential tactics (for example, by displaying its own products in a more favorably
way). The possible departure of commercial users from the platform (mainly
competing supermarkets), most likely due to a loss of trust, would in any case
imply the elimination of a distribution channel and fewer options for consum-
ers. Due to these and other reasons the operation was objected.%

A few months later, a new proposal to acquire Cornershop came from Uber.
Unlike the previous case, the acquirer did not have a commercial relationship
with the target company since its core business was the provision of passenger
transportation services and the delivery of prepared food through mobile ap-
plications. Even though there were no horizontal overlaps in the main servic-
es provided by the notifying parties,%® nor vertical relationships, the operation
warranted an in-depth analysis since it would combine two very popular digi-
tal platforms, although of very different size and scope. In the digital economy
certain transactions must consider the possible loss of potential competition,
the effect of data aggregation and the strengthening of ecosystems. COFECE’s
approach showed a flexible and practical manner to perform this analytical
exercise.

Uber’s objective was to expand its portfolio of services through its applica-
tion, in order to allow its users to buy products from supermarkets and other
businesses already integrated into Cornershop (complementing Uber Eats). The
relevant questions were: would the integration of Cornershop into Uber’s eco-
system strengthen the latter’s position in passenger transportation? Or, viewed
the other way around, would the integration strengthen Cornershop’s position
in such a way that it could raise prices without competitive constraints? Could
Uber’s diversification generate anticompetitive conglomerate effects? The an-
swers, to a large extent, relied on the nature of the client’s portfolios and infor-
mation on the companies involved, and the synergies that could be generated
by their integration.

55 Interesting to note is that in Chile this same transaction was approved.
6 Although Uber and Cornershop commercialized similar products (for example, wines, pet
products, and pharmaceuticals), those sales represented a marginal portion of each company’s

total sales.
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These risks were ruled out mainly due to the following: (1) Cornershop faced
significant competitive pressures not only from similar digital platforms, but also
from the physical supermarkets and stores themselves, including their online
sales, (ii) the groceries market is quite dynamic and contestable, with existing
companies with brand recognition, technology and resources able to enter suc-
cessfully, (i11) users do “multthoming” and are not tied to a single platform; (iv)
from a demand perspective, the main services offered by Uber and Cornershop
were not necessarily complementary, (v) likewise, the information provided by
Uber users was not complementary to that provided by Cornershop’s users; (vi)
Cornershop’s user base was very small compared to Uber’s; (vii) bundling Uber
Rides and Uber Eats with Cornershop under one membership could ultimately
benefit users; (viil) after the transaction it could be expected that Cornershop
(directly or through Uber Eats) would offer its services in new cities, as eventu-
ally did happen.

Finally, although there was evidence that Uber had plans and made certain
efforts to participate in the delivery of groceries market, it was hard to confirm
whether this would happen and when.

VI. Competition Policy and Regulation: Challenges Ahead

Some digital models pose significant challenges, not only because they tend
to monopolize markets, but also because of their inherent dynamism and
complexity, as well as the incentives that incumbents have to strengthen their
position through artificial strategies or anti-competitive practices driven by tech-
nology. It is key to distinguish what falls within the scope of competition policy
and what is a matter for regulatory intervention. The conditions of entry, the
degree of contestability and competitive rivalry depend on multiple variables
ranging from economic to institutional. Therefore, action on multiple fronts is
required.

The digital environment needs regulation and public policy like any other
activity that causes negative externalities, affects consumers, or generates social
risks. Competition law is not supposed to set the rules of the game for specific
industries, but rather to correct deviations that affect the efficient functioning
of markets. Therefore, it is necessary to distinguish between strengthening com-
petition systems and necessary regulatory approaches. Both could complement
each other towards similar or complementary ends.

There is no need to redesign the fundamental principles and concepts of
competition law. Most of the procedures and tools still have a solid ground and
may work quite well even in the digital context. The system in most jurisdic-
tions is flexible enough and apt to resort to different methodologies, analytical
approaches and risk scenarios depending on the circumstances.

The consumer welfare standard normally requires determining an overprice
created by anti-competitive practices, while in the digital economy it is common
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to observe “zero prices”. Hence, different approaches are needed such as con-
sidering counterfactual “negative price” scenarios or analyzing variables other
than price, e.g. quality, availability, variety, access or loss of innovation. In the
digital economy, aspects such as displacement through the increase in switching
costs, lock-in effects, misuse of information or the loss of potential competition
become critical.

Another discussion has to do with market definition. In two-sided or multi-
ple-sided markets, which is common to see in the digital economy, the question
arises as to whether they should be defined jointly or separately. This only im-
plies one more step in the analysis, not an obstacle. Thus it becomes necessary
to analyze the dynamics of interdependence between each side, so they may
belong to the same market when transactions occur between each other (a mar-
ketplace or transport services through mobile apps), or one side may be a mar-
ket in and of itself when the network effects only operate within that group (as
in social networks, where one component would be the user side and the other
the advertiser side). Multi-sided markets are not exclusive to the digital world,
as they have always existed to the extent that two categories of users with inter-
dependent demands interact with each other; a shopping center attracts both
tenants and buyers while a newspaper attracts both readers and advertisers.

This certainly comes with complexities. The definitions become more com-
plex when the platform operates as an ecosystem or a conglomerate, with
multiple functionalities and a great capacity for versatility and development.
Likewise, the price of each side should not be analyzed independently since the
increase in price of one side can derive from the increase in the cost or in ser-
vices offered by the other side. The interdependence of demands could require
more information and complex analytical methods or even measure values such
as changes in quality.

On the other hand, market shares may or may not be indicative of domi-
nance, depending on the duration of innovation cycles, entry conditions and
the evolutionary nature of services that offer one thing one day and another the
next. In this context, it is essential to consider the impact of data and the mo-
bility of users. In the digital world it would make more sense to determine the
relevant market through observed dominance and not the other way around.
Basing dominance conclusions on a previous market definition under a rigid
approach may distort the results, as it could ignore the competitive pressure
that two seemingly different activities exert between each other. Unlike tradi-
tional sectors, competitive pressure in the digital world can come not only from
the same products but also from differentiated versions. In addition, services
are often offered in a complementary manner through dynamic and evolving
ecosystems.

Finally, certain digital concentrations must be analyzed with a greater degree
of scrutiny and the scale of the possible damage should be considered rather
than the likelihood of it materializing, especially when a digital platform with
market power acquires a service that has the possibility of becoming a competi-
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tor, or when the merger raises the barriers to entry through network effects, re-
stricts the mobility of users or triggers data accumulation.

Therefore, it 1s not necessary to modify the competition regime, but to make
its application more flexible. There are of course concrete adjustments that
would strengthen the system, for example modifying the thresholds or criteria
to notify a merger, expanding the catalogue of anti-competitive practices, in-
creasing fines or empowering competition authorities when it comes to their
investigation tools and resources.

Regarding regulation, the outlook is different, as some digital giants have
flourished in the absence of government controls. The public reaction has been
notoriously slow. The phenomenon is new, and even to this day it is not clear
how we should deal with the risks and challenges. There is also a natural ten-
sion between restrictions that may serve legitimate purposes but they could be
counterproductive and lessen innovation and entrepreneurship.

In any case, social objectives related to privacy, security, and the flow of in-
formation in general must be protected. The same 1s true when minimum con-
ditions of competition and rivalry are needed. At the same time, it is essential
that regulation does not inhibit innovation efforts and investment, as this could
bring greater costs than benefits. Unlike competition procedures, where it is
valid to expect false positives, regulation is applicable across the board and its
consequences have a great impact.

It is also preferable to only resort to measures such as structural remedies
and divestments in exceptional situations, since the evidence indicates that this
type of intrusive intervention is usually counterproductive and does not pro-
duce benefits for consumers.5” This is so because they increase costs and reduce
economies of scale and scope, while well-designed regulatory schemes could al-
low economic agents to be larger and reach more users.

In a structure with several participants of similar size, for example, it would
be convenient for all of them to operate with a total user base instead of having
each their own, or to contribute information to a common database that allows
everyone to operate more efficiently with less risk, as it happens in the financial
sector. The problem in the digital economy is not dissimilar to what has been
seen in the telecommunications sector, where the largest operator has incentives
to deny interconnection to its user base to block rivals.%

The regulatory measures that have the potential to address different chal-
lenges depending on the underlying problem and the type of business model
include data portability, access to data that is in the hands of a dominant par-
ticipant, pooling, interoperability, and marketplace regulation. After an intense

67 Robert W. Crandall, The Failure of Structural Remedies in Sherman Act Monopolization Cases,
in Davip S. Evans, MICROSOFT, ANTITRUST AND THE NEW EcoNomy: SELECTED Essays, (Kluwer
Academic Publishers, 2d ed. 2002).

% As Eleanor Fox comments, Facebook favored interoperability until it became the domi-
nant social network. See Scott Morton, E. M., Dinielli, D. C., Roadmap for an Antitrust case Against

Facebook, June 2020, STANFORD JOURNAL OF Law, BUSINESS & FINANCE.
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public debate, in March 2022 the European Parliament and the Council—
representing the 27 member countries of the European Union—agreed on
the new regulation named the Digital Markets Act (DMA).% The objective of
the regulation is “complementary to, but different from that of protecting un-
distorted competition, which is to ensure that markets where gatekeepers are
present are and remain contestable and fair, independently from the actual, po-
tential or presumed effects of the conduct of a given gatekeeper covered by this
Regulation on competition on a given market”.”? In other words, it emphasizes
that it is a regulation that seeks to influence ex ante the behavior of the regulated
subjects, without having to investigate or determine the existence of an anti-
competitive practice.

This 1s the first regulation specifically aimed at the large digital platforms that
offer services to users and that are the gateway for commercial users. The DMA
is only applicable to companies designated as “gatekeepers,”’! which are those
that play a particularly important role in the internal market because of their
size and their position as gateways for business users to reach their customers.”?

The DMA entered into force in November 2022; in September 2024 the
European Commission designated for the first time six gatekeepers—Alpha-
bet, Amazon, Apple, ByteDance, Meta and Microsoft.”> The DMA has been
subject to debate, and it will take years for its usefulness to be seen, but it of-
fers a good approximation of the way in which specific digital models could
be regulated. In Latin America, although there have been important case law
and current investigations, up to date, there are no specific regulations in force
for competition in digital markets such as the ones enshrined in the European
Union.”

VII. Conclusions

Certain digital platforms have created ecosystems of excessive dominance, re-
duced the options available to consumers, deployed aggressive practices that

%9 Furopean Commission Press Release, Digital Markets Act: rules for digital gatekeepers to ensure

open markets enter into force, (Oct. 31, 2022) https://ec.curopa.cu/commission/presscorner/detail/
en/ip_22_6423

70" Digital Markets Act [DMA], paragraph 11. Available at: https://eur-lex.curopa.eu/
legal-content/ EN/TXT/PDF/?uri=CELEX:32022R 1925

71" [DMA] Article 3 (establishes the criteria that is reviewed in order to determine whether
an undertaking shall be designated as a gatekeeper).

72 Furopean Commission, Questions and answers: Digital Market ACT: Ensuring fair and open digital
markets, (July 7, 2023) https:/ / ec.europa.cu/commission/presscorner/detail/en/qanda_20_2349

73 European Commission, Gatekeepers, (Oct. 30, 2024, 5:01 PM) https://digital-markets-act.
ec.europa.cu/gatekeepers_en

7+ However, for a discussion on how the DMA’s experience could influence Latin Ameri-
can jurisdictions, see Alba Ribera Martinez, La senda del efecto Bruselas en la “DMA” en Latinoamérica,
Latin AMERICAN Law REVIEW, Oct. 28, 2022, at 93, https://doi.org/10.29263/lar11.2023.05
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reduce competition on merit and limited a healthy competitive rivalry, thus jus-
tifying public action on various fronts.

Regulation is pertinent when there is market failure or a legitimate public ob-
jective is pursued, which is visible in the digital environment regarding consum-
er rights and security, protection of personal data and contestability conditions.
In economic activities with constant innovation, interventions must be rational,
focused, proportional and should not limit legitimate business decisions, since
there is a risk of reducing innovation and lessening social welfare.

Radical measures such as the structural separation of businesses or the di-
vestment of assets, should be the exception, considering that their effects are not
predictable. Instead, measures that encourage entry and create scale for smaller
businesses should be preferred, such as interoperability, user mobility, multi-
homing, information portability and pooling, even taking some regulatory expe-
riences from traditional sectors such as finance or telecommunications. Specific
prohibitions or mandates, such as those contained in the DMA, can also come
into play. Since the main digital platforms operate globally, some solutions will
have to be transnational in nature, which complicates (but does not prevent) the
adoption of solutions. Therefore, the reaction of the main jurisdictions and the
work of international organizations are essential.

The competition system can continue to function around its fundamental
premises, without losing sight of the fact that it was never designed or intended
to formulate specific rules for industries. It has the ability to face the challenges
posed by the digital economy, particularly to monitor and forcefully penalize
abuses of dominance, as well as to prevent anti-competitive mergers.

But this implies strengthening the material and technical capabilities of the
agencies, revisit analytical approaches, favor flexibility, reduce risk aversion and
understand that digital platforms behave differently from traditional sectors.
Furthermore, the consumer welfare standard must be viewed broadly, so that
not only short-term effects on prices are considered, but also dynamic aspects
such as the loss of innovation and the impact on privacy, user mobility and the
characteristics of the use of the services involved.

There are multiple cases around the world, which have shed light on the
type of anticompetitive behavior where it 1s worth paying more attention and
devoting resources. The response to these challenges should not punish size or
success. Above all, it 1s essential to maintain economic and institutional condi-
tions that stimulate entrepreneurship and constant innovation, since historically
this is what has eliminated dominances that were believed to be indestructible.

Creative destruction and legitimate state intervention should not be seen as
mutually exclusive. The digital economy must involve complementary actions
from different authorities, at least in a triple dimension: (i) an economic aim to
“protect” the process of free competition and rivalry, mainly repressing behav-
ioral deviations and preventing mergers that lessen competition; (ii) economic
regulation that seeks minimum conditions of fairness and contestability, with ex
ante interventions of a preventive nature; and (iti) social regulation that protects
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the privacy conditions and the basic interests of consumers, in an environment
where personal information is increasingly valuable to companies. Digital mar-
kets are not especial and should be subject to justified controls as many others.
It is the obligation of governments to achieve objectives based on public inter-
est grounds without depriving society of the enormous benefits that innovation
and technology have brought to society.

All this discussion should also remind us that technology will keep posing
new public challenges and we cannot stay at a standstill. Artificial intelligence
has made its way into people’s life in manners nobody expected. Al tools are
now capable of generating content, ideas and influencing human behavior. Dis-
closure requirements, pre-check systems and basic prohibitions must be put
in place. Regulatory loopholes cannot prompt other digital models to flourish
again in detriment of the public interest.
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