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INTRODUCTORY MESSAGE

The Institute for Legal Research at the National Autonomous University of

Mexico (UNAM) is very pleased to announce a new stage in the develop-

ment of the Mexican Law Review (MLR). The journal was created in 2004

under the guidance and vision of Dean Diego Valadés as a way for the pro-

fessors at the Institute to share their research with English-speaking scholars

and practitioners around the globe. For four productive years, MLR was

highly successful in furthering a lively dialogue between the professors at

the Institute and the international legal community.

Beginning with this volume of the Mexican Law Review, we inaugurate three

innovations. First, instead of publishing translations of articles and book

chapters which were originally published in Spanish, the journal will now

only consider unpublished manuscripts originally written in English that

are designed to be accessible to readers who have little or no knowledge of

Spanish or of Mexico. We are making this change because literal transla-

tions are often awkward to read, and because articles written for a local au-

dience may assume background information that is unfamiliar to an inter-

national audience.

Second, submissions will now be received from any author independ-

ently of their institutional or geographical location and must now pass

through a double-blind peer-review process. This will guarantee the aca-

demic quality of the work published in the Mexican Law Review and trans-

form the journal into a diverse forum for the debate, research, and analysis

of Mexican, North American, Latin American, and comparative law. The

journal will also continue to be a platform for scholars based in Mexico to

share their research in all fields with the global scholarly community. MLR

is edited by professors and is therefore a closer cousin to peer-reviewed so-

cial science journals than to typical student-run law journals.

Third, MLR will now publish a print version in addition to the internet-

based version of the journal. We recognize that there has been a global shift

from paper to electronic means of communication. But we believe a paper

version will facilitate the journal’s circulation within the international schol-

arly community.

VII



We hope that our readers enjoy exploring the articles in this inaugural

issue of the new series of MLR and strongly encourage scholars and practi-

tioners to submit their articles for consideration in future issues.

Dr. John M. ACKERMAN

Professor, Institute for Legal Research

Editor-in-Chief, Mexican Law Review

National Autonomous University

of Mexico

Dr. Héctor FIX-FIERRO

Dean

Institute for Legal Research

National Autonomous

University of Mexico

Summer 2008, Mexico City, Mexico
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FRONT DESK JUSTICE: INSIDE AND OUTSIDE

CRIMINAL PROCEDURE IN MEXICO CITY*

Catalina PÉREZ CORREA**
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“What’s your name?” —the clerk (oficial secretario) at the Public Prosecutor’s

Office asked him.

“Osvaldo”.

“Osvaldo what?”

“Ramos”.

“Ramos what?”1

* This paper is part of a dissertation entitled “Criminal Justice and Prosecution in

Mexico City: A Case Study of the Miguel Hidalgo County and its Ministerio Público” sub-

mitted to the Stanford Law School for the completion of the J.S.D. program. The data an-

alyzed in this study comes primarily from participant observations conducted by the au-

thor in two different Ministerio Público agencies in Mexico City from June 25, 2004, to

August 5, 2004, as well as from data obtained from public and private sources (The Mi-

nisterio Público agencies have the same functions as the Public Prosecutor’s office in the

United States. In this text, I use both terms interchangeably. Although the duration of the

participant observations does not provide sufficient conclusive evidence on the functioning

of Mexico City agencies, data from these participant observations exemplify and identify

some of the problems and difficulties the criminal justice system faces today).

** Professor, Law School of the National Autonomous University of Mexico (UNAM).
1 In Mexico, full legal names include both maternal and paternal last names.
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“I don’t know”.

“What do you mean you don’t know?”

“I don’t know”.

Exasperated, the clerk sitting next to me said, “Just write ‘Ramos

Ramos.’”

“How old are you?”

“I don’t know”.

“Are you trying to be difficult?”

Osvaldo begins to cry. Between sobs, one can only make out part of

what he is saying, “It wasn’t me. Please let me go. I promise I’ll be good. I

promise”.

“Okay” —the clerk says—, “be quiet now. If you’re good, we’ll let you

go. But tell us, how old are you?”

“I don’t know” —repeats Osvaldo.

“How can you not know how old you are?”

“I don’t know. I’ve lived on the street since I was a kid and I don’t know

when I was born” —Osvaldo begins to cry again.

The police officer standing behind him smacks him on the head. “Open

your mouth”, he says. Osvaldo opens his mouth wide, showing his rotten

teeth. The police officer standing on the other side laughs. The clerk joins

in the laughter. Osvaldo laughs too. The public defender does not see any

of this. She is talking to one of the other clerks sitting at the next desk and

has not spoken to her client since Osvaldo was brought in from the deten-

tion center.

“Just write ‘19’”, the clerk tells me. That makes Osvaldo an adult and

subject to prosecution. “Where do you live?”

“Nowhere”, he replies.

“What do you mean ‘nowhere’? Do you want to leave? Because, you

know, if you want, we can send you back downstairs to the detention center

with the police officers. Do you want that?” —the clerk asks—, “or do you

want to go?”

The public defender finally comes over to see what is happening with

her client. “Be good”, she tells him. Osvaldo nods.

“So?” the clerk asks him, “where do you live? Where do you sleep?”

“There at Revolucion Avenue. We sleep inside the drainage pipes, but yes-

terday it was raining and so it was full of water. That’s why I got into the

car. I swear I didn’t do anything. Can I go? I promise I’ll be good. I

swear”. Osvaldo begins to cry again. “There’s a priest who sometimes takes

care of us. I have his phone number in my wallet. Maybe I can call him

and he can help”. Osvaldo tells the secretary, “It’s in my wallet. Just let me

call him”.

“Where is your wallet?” the secretary asks.

MEXICAN LAW REVIEW4 Vol. I, No. 1



“The officers took it. They left it on that desk”, he says, pointing to one

of the clerks’ desks. The clerk in charge of Osvaldo’s case walks to the desk

and asks if the wallet is there. “It’s brown”, Osvaldo shouts from behind.

“Did you see the wallet?” the clerk asks the police officers.

“It was on the desk”, one of them responds. “Do you know where it is?”

he asks the other clerk. The wallet is never found and Osvaldo is still crying

at intervals.

“Okay. Be quiet”, the clerk tells him.

“Can I please have some water?” —the detainee asks—. “It’s just that

I’m very thirsty” —the clerk gets up and asks the clerk at the adjacent desk

if the food for the detainees has arrived. He then asks to have some food

brought over. When the packets arrive, he gives two of them to Osvaldo,

who quickly opens one and examines its contents. Osvaldo takes a box of

juice out, takes a drink, and then hugs his two packages of food beaming

with joy. It is a comic gesture. The two police officers and the public de-

fender laugh. Osvaldo laughs with them.

Osvaldo was detained early that morning. The two police officers who

brought him to the agency had found him sleeping in a parked car, after

the owner of the car alerted them to his presence. Osvaldo said that he

earned money cleaning car windows, working at various stoplights. He

makes enough money from this to eat and buy “stone”, a drug made from

battery fluid and cocaine residue. Searching for a place to sleep the night

before, he broke into a car and fell asleep inside. That is how he was found.

He claimed that he had not taken anything from the car but, according to

the police, the owner said a pair of sunglasses and two CD’s were missing.

Osvaldo was detained and taken to the public prosecutor’s office where he

was charged with aggravated theft, a crime punishable by two-and-a-half to

eight years of prison and with no possibility of bail.

The clerk dictated Osvaldo’s initial declaration and gave it to Osvaldo

to sign. “I don’t know how to” Osvaldo told him. The public defender took

the document and read it to him. As she read it, Osvaldo looked around

the room —he looked at the clerks and the police officers still standing near

him, and at me, sitting opposite the desk. When the public defender fin-

ished reading the document, she took Osvaldo’s thumb and pressed it onto

an inkpad and then onto the margin of each page of his confession. She re-

peated the movement for each page while we all watched. “Can I go now

boss?” Osvaldo asked the clerk when he finished. “I’ve been good. Let me

go now”.

“You’ll leave later” —the clerk responded.

That morning, Osvaldo Ramos Ramos was sent to the Mexico City East-

ern Detention Center as a pretrial detainee. He is one of the 200,000 de-

tainees in Mexico’s prisons and one of the successful detentions brought

about by Mexico City’s police and its public prosecutor’s office.
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In Mexico today, reported crimes hover around 1.5 million or 1,490 per

100,000 inhabitants,2 placing Mexico among countries with relatively high

crime rates. Although statistics on reported crimes put Mexico just slightly

above the world average and close to Spain (1,770/100,000) and Russia

(1,779/100,000), “black number” studies”, i.e., studies of unreported crimes,

place Mexico among the countries with the world’s highest crime rates.3

According to the ICESI4 2002 survey, 66% of the crime victims surveyed

stated they had not reported the crime to any authority. In Mexico City,

76% of respondents stated they had not reported the crime.5 The number

of unreported crimes brings the total for 2001 to over 4 million crimes (or

4,412/100,000 inhabitants); 44% of which were violent crimes.6

The ICESI survey showed that, in 2001, the public prosecutor’s office

(ministerio público) initiated investigations for only 74 out of every 100 crimes

reported to it.7 In addition, in 6 out of every 10 cases for which the public

prosecutor’s office initiated an investigation, crime victims reported that

“nothing happened”. Those cases were probably closed, most likely due to

lack of evidence. Other studies report an even higher number of “nothing

happened” cases. For instance, Guillermo Zepeda states that in 2000, only

11.4% of reported crimes nationwide resulted in the initiation of an investi-

gation.8 Furthermore, of the investigations opened that year, only 6.4%

reached the courts.9

In Mexico City, crime rates are especially high. Mexico City has the

country’s highest concentration of population (10% of the Mexican popula-

tion —8.5 million people in Mexico City, plus 7.5 million in suburban ar-

eas in the State of Mexico) and one of the country’s highest crime rates. The

city’s crime rate is surpassed only by the State of Mexico, which borders the

MEXICAN LAW REVIEW6 Vol. I, No. 1

2 See INEGI reported crime database. Available at http://www.inegi.gob.mx/est/co

ntenidos/espanol/tematicos/mediano/ent.asp?t=mvio37&c=5599.
3 European Institute for crime prevention, cited in GUILLERMO ZEPEDA LECUONA,

CRIMEN SIN CASTIGO (CIDAC, 2004). An even earlier study carried out by FUNSALUD-

WORLDBANK in 1995 estimated that only 15% of crimes were reported.
4 Instituto Ciudadano de Estudios sobre la Inseguridad. The ICESI was created by the

Consejo Coordinador Empresarial [Entrepreneurial Coordination Council], the Confede-

ración Patronal de la República Mexicana [Mexican Employers Association], the Este País

Foundation, the Instituto Tecnológico de Estudios Superiores de Monterrey [Technologi-

cal and Higher Studies Institute of Monterrey], and the National Autonomous University

of Mexico (Universidad Nacional Autónoma de México). Its purpose is to study and gen-

erate independent statistics on criminality in Mexico. To this end, the ICESI has con-

ducted national surveys annually since 2001. The surveys are available at http://www.ice

si.org.mx/index.cfm?catID=944.
5 Id.

6 Id.

7 Id.

8 GUILLERMO ZEPEDA LECUONA, CRIMEN SIN CASTIGO (CIDAC, 2004).
9 Id.



city and is considered part of the metropolitan area, and the State of Baja

California, site of the city of Tijuana. The daily average crime rate in 2003,

according to the Mexico City Public Security Ministry (SSPDF), stood at

473.5.10 When the number of unreported crimes is added to those given by

the SSPDF, it paints a grim picture.

The failure of the criminal justice system to prosecute and punish crimi-

nals has had an unfortunate effect on the enforcement of criminal proce-

dure laws, affecting both defendants and victims alike. The failure to re-

duce crime has resulted in the enactment of harsher sanctions and criminal

laws. Recent judicial reforms to amend the constitution and give more

power to police and prosecutors are an example of this. However, as this

paper argues, the poor institutional design combined with the existence of

corruption, lack of resources, defective coordination among agencies and

poor training of officials better explain the system’s failures and often result

in the arrest and sanctioning of petty criminals or defendants without eco-

nomic resources. Still, Mexican policy makers insist that a better way to

combat crime is to focus on statutory reform. Few, and rarely successful, at-

tempts have been made to modify the legal institutions or culture surround-

ing the criminal justice system.11 In most instances, reforms are a great dis-

appointment and rarely achieve anything other than creating conditions for

further police abuse and procedural violations.

This paper examines the initial phase of criminal procedure in Mexico

and the problems that arise when put into practice. Focusing on the public

prosecutor’s office, it analyzes and evaluates the structure and functioning

of the initial phases of criminal procedure in Mexico City from an ethno-

graphical perspective. This paper explores possible explanations for the

constant failures of Mexico City’s criminal justice system in two fundamen-

tal areas: criminal prosecution and adherence to procedural laws. I focus

primarily on the first two phases of the procedure: barandilla12 and pretrial

investigation, which occur at the public prosecutor’s offices.

The operation of Mexico’s criminal justice system begins at the public

prosecutor’s office when the police, having witnessed a crime, detain a per-

son and bring him or her to the agency, or when a victim comes forward

INSIDE AND OUTSIDE CRIMINAL PROCEDURE IN MEXICO 7

10 See http://www.spf.df.gob.mx/htmls/ssp-sec-informe-2004-2.html.
11 On March 18, 2003, for example, the Mexico City Public Security Ministry (SSPDF)

told the press that, in an effort to crack down on crime, they would have 18,000 detainees

by the end of that year. This goal was achieved on December 23rd, and the 18,000th

arrestee appeared on the front page of several newspapers bearing that number. A sign,

“We kept our promise,” was conspicuously displayed with the arrestee. Yet, the SSPDF

reported that police efficiency in 2003 was 14%. See http://www.ssp.df.gob.mx/htmls/

ssp-sec-informe-2004-2.html.
12 “Barandilla” is the term used in Mexico to refer to the front desk at the public prose-

cutor´s office. It is literally a desk that stands at the entrance of the agencies. Every person

who enters the agency must first talk to the person sitting at the barandilla.



and reports a crime to a public prosecutor. The public prosecutor’s office is

thus the door through which crime victims and alleged criminals enter the

Mexican criminal justice system, and the public prosecutors and the police

set the criminal justice machinery in motion. What happens or fails to hap-

pen there determines not only the nature of procedure but also the func-

tioning of the system as a whole.

These agencies are not only the place where Mexico’s criminal justice

system begins its interaction with crime victims and alleged criminals, but

are also the first place where the system breaks down. The agencies are

where initial procedural violations to defendants’ rights occur, where vic-

tims are denied their right to report a crime, and where over 75% of crimi-

nal reports get stranded. The agencies are also where many victims are de-

nied access to the justice system and where many defendants are wrongfully

detained and charged. Because of this, this study focuses primarily on the

criminal procedure that occurs within the agencies.

I. INITIATING CRIMINAL PROCEDURE. THE BARANDILLA

OR FRONT DESK

Formally, Mexican criminal procedure is initiated when one of two

events occur: (a) an alleged victim or witness comes to the public prosecu-

tor´s office to report a crime, or (b) the police bring a suspect caught in the

act of committing a crime to the agency. Mexican scholars disagree as to

when exactly the criminal procedure begins. Former Supreme Court Jus-

tice Victoria Adato held that criminal procedure begins when the public

prosecutor initiates an investigation and carries out (with the aid of the po-

lice) the actions needed to obtain sufficient evidence to press charges.13

Mexican criminal justice scholar Guillermo Zepeda states that the phase of

pretrial investigation begins when the public prosecutor learns that a crime

may have occurred and thus begins an investigation.14 Zepeda does not

make a distinction between the prosecutor’s learning of a crime and the ini-

tiation of an investigation, but describes these two events as simultaneous.

Most Mexican legal scholars agree that criminal procedure begins when

the public prosecutor learns that a crime may have occurred and opens an

investigation.

The formal determination of when criminal procedure begins affects the

proper enforcement of criminal law and shapes detainees’ rights and vic-

tims’ access to the criminal justice system. Therefore, determining when

criminal procedure begins is important for several reasons. First, it estab-

MEXICAN LAW REVIEW8 Vol. I, No. 1

13 VICTORIA ADATO GREEN, DERECHOS DE LOS DETENIDOS Y SUJETOS A PROCE-

SO 2 (UNAM-IIJ, 2000).
14 GUILLERMO ZEPEDA LECUONA, supra note 8 at 108.



lishes the moment at which due process rights for both victims and defen-

dants become enforceable.15 Second, if criminal procedure begins when the

public prosecutor initiates an investigation, important antecedent steps may

be neglected.

The participant observations carried out for this study at public prosecu-

tor’s offices indicate that, although the procedure does not formally begin

until public prosecutors open an investigation (during the pretrial investiga-

tion phase) and a case file, there is an antecedent step that is traditionally

excluded from the study of Mexican criminal procedure. This phase begins

when a victim comes to a public prosecutor’s office to report a crime and is

either granted or denied access to the system. It occurs at the agency’s front

desk, known in Mexico as the barandilla and ends there with the public pros-

ecutor’s decision to open an investigation or not.

This part of procedure, often ignored in Mexican criminal procedure

studies, is fundamental in understanding many of the problems in criminal

procedure, especially that of unreported crimes. An examination of the

barandilla’s attributes and operations can increase researchers’, practitioners’

and policymakers’ understanding of problems related to reporting and not

reporting crimes and shed light on the reasons behind the negative views

Mexicans have of their criminal justice system.

INSIDE AND OUTSIDE CRIMINAL PROCEDURE IN MEXICO 9

15 There is, for example, controversy regarding when certain rights of defendants begin

to be enforceable. Article 20 (IX) of the Constitution states that defendants have a right to

a defense from the beginning of the procedure and that the judge is responsible for assigning

one if the defendant cannot afford one. Article 294 of the Criminal Procedure Code for

Mexico City repeats this provision but adds the defendants’ right to hire (or request) defense

from the moment of arrest. However, in 1975 when the Court stated that the law must be

interpreted to mean that defendants have a right to request or hire counsel if they wish,

and specifically express this desire, it does not imply the authorities’ obligation to appoint

counsel upon arrest. See: DEFENSA, GARANTÍA DE. MOMENTO EN QUE OPERA, Primera

Sala de la Suprema Corte de Justicia de la Nación [S.C.J.N.] [SUPREME COURT], Sema-

nario Judicial de la Federación y su Gaceta, Séptima Época, 187-192 Segunda Parte, September

1984, p. 25 (Mex.).

The lack of a defense attorney present during police interrogation and investigation

was therefore an oversight of the defendant for not requesting to have one present and not

of the corresponding authority (See DEFENSA, GARANTÍA DE. MOMENTO EN QUE OPERA,

Primera Sala de la Suprema Corte de Justicia de la Nación [S.C.J.N.] [SUPREME COURT],

Semanario Judicial de la Federación y su Gaceta, Séptima Época, 72 Segunda Parte, March 1975,

p. 27 (Mex).

In a another decision made that year, the court stated that the failure to notify defen-

dants of their rights could not be imputed to either the police or the public prosecutors be-

cause it was, according to the Constitution, the obligation of the judge and not of the execut-

ing authorities (See DEFENSA, GARANTÍA DE. NO COMPETE AL MINISTERIO PÚBLICO,

Primera Sala [S.C.J.N.] [SUPREME COURT], Semanario Judicial de la Federación y su Gaceta,

Séptima Época, 70 Segunda Parte, October 1974, p. 17 (Mex.) and DEFENSA, GARANTÍA

DE, Averiguación Previa, Primera Sala [S.C.J.N.] [SUPREME COURT], Semanario Judicial

de la Federación y su Gaceta, Séptima Época, 44 Segunda Parte, July 1972, p. 23 (Mex.).



A chest-high desk dominates the entrance to the public prosecutor’s of-

fice; this is the barandilla. A public prosecutor —called “the agent of baran-

dilla” (agente de barandilla)— staffs the desk every day from 9:00 a.m. to 7:00

p.m. His job is to attend the people who come to the office and direct them

to the appropriate place or person to assist them with their requests. “Good

day”, says a woman in her sixties upon entering the office. “I’m here be-

cause someone stole my license plate”.

“Yes, Ma’am” —the agent answers—. “Go down this hall and turn left

at the first door. That will take you to the civil judge. Someone there will

help you”.

“Good morning, I’m here because someone stole my bag on the sub-

way”.

“Tell me, sir, where exactly was your bag stolen?” When the man gives

the location, the agent responds, “I see… Well, I’m sorry, but this agency

does not correspond to the place where you say the crime took place. You

need to go to the agency that covers that territory… No, I don’t know

which one that would be, but if you go down the hall and down the stairs to

where the judicial police are, they can tell you where you need to go”.

Each one of the public prosecutor’s offices in Mexico City has its own as-

signed territory. All the crimes occurring in an office’s territory fall under

the jurisdiction of that office. An executive order issued by the district attor-

ney’s office mandates that a victim can report a crime at any public prose-

cutor’s office.16 This order instructs the public prosecutors in charge to ini-

tiate the procedure for that case and then send it to the public prosecutor’s

office in the district where the crime occurred. However, at two of my field

sites (which I have coded MH3 and MH5), victims were told that, to report

a crime, they had to go to the office in the district where the crime was

committed. Victims who tried to report a crime that occurred in a different

office’s territory were directed to the “correct” agency by the agent of ba-

randilla.

Another woman comes to the office to report that her husband hit her.

She has a bruise on her face that extends from her mouth to her eye. She is

crying as she tells the public prosecutor why she is there. “Yes, ma’am. Can

you tell me where these events took place?” She gives him the address. “I

see”, he says after corroborating that the events took place within MH5 ter-

ritory. “Do you have your ID with you? We need it to file a report. It’s re-

ally not up to me. I can send you on to the agent’s desk, but he’s just going

to ask for the same thing. It’s really better if you get your ID”.

“But I left my ID at home and I’m afraid to go back. You see, my hus-

band is still there”, she tells the agent.

MEXICAN LAW REVIEW10 Vol. I, No. 1
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Office of Mexico City], art. 14 [D.O.], Apr. 30, 1996 (Mex.).



“Well, don’t you have a brother or a friend who could do that for you?”

Finally, the friend accompanying her offers to get the ID. The agent of ba-

randilla shows his approval and tells them it will be easy once they come

back with the ID. “And please bring a photocopy of it when you come back

so you don’t have to run out again”. I watch as they walk away.

There is no law or regulation requiring an ID to report a crime, yet ev-

eryone who came to MH5 trying to make a report was asked for one. Dur-

ing the participant observations for this study, I often witnessed people be-

ing turned away because they did not have an ID, a photocopy of their ID,

or some other document. At first, I thought this happened because the agent

of barandilla expected a gratuity to begin an investigation, but I never saw

him taking or asking for money. I later discovered that there was an explicit

policy to dissuade individuals from reporting a crime; it was an effort to

lower crime rates. “We need to lower the crime rates!” the head of the of-

fice told all of us at the barandilla one day. “The boss said 15%, and last

time we only reduced 9%. I don’t want you initiating procedures for every-

thing that comes along, Licenciado”17 —he said to the agent of barandilla.

“Open ‘special acts,’ if you need to”. That was exactly what happened with

many of the people I saw coming to the office to report a crime. “What am

I supposed to do?” he said to me apologetically after he scolded the agent

of barandilla for initiating too many procedures. Each case initiated counted

against MH5’s efforts to make its crime statistics appear lower.

The Mexican constitution and the local criminal procedure code indicate

the public prosecutor’s powers and duties,18 which are, basically, to investi-

gate and prosecute crimes according to specific procedures. Crime preven-

tion is not a direct function of the public prosecutor,19 but rather a function

of the crime prevention police, which are administratively a separate entity

from the public prosecutor’s offices and officers.20 Currently, public prose-
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17 “Licenciado” refers to someone licensed to practice law.
18 See Constitución Política de los Estados Unidos Mexicanos [Const.], as amended on

July 7th 2008, art. 21 and 102 [D.O.] 5 de febrero de 1917 (Mex.) and Código de Pro-

cedimientos Penales del Distrito Federal [C.P.P.D.F.] [Mexico City’s Criminal Procedures

Code] art. 3 [D.O.], Aug. 29, 1931. Also see Ley Orgánica de la Procuraduría General de

Justicia del Distrito Federal [L.O.P.G.J.D.F.] [Organic Law of the Public Prosecutor’s Of-

fice of Mexico City] [D.O.], Apr. 30, 1996 (Mex.) and its bylaw, the Reglamento de la Ley

Orgánica de la Procuraduría General de Justicia del Distrito Federal.
19 The secondary law, which regulates the Office of the General Attorney and its pow-

ers state that one of the functions of the Public Prosecutor’s Office (Ministerio Público) is that

of crime prevention. According to this law, the public prosecutor should assume this role

by educating the public, investigating criminal behavior, and sharing information with

other institutions. See L.O.P.G.J.D.F. [D.O.] Apr. 30, 1996 (Mex.).
20 The prosecutor’s police (policía judicial) forms part of the Public Prosecutor’s Office

while other police forces like the crime prevention police, are managed by a different en-

tity.



cutor’s offices and agents do not have the means to reduce crime except

through deterrence caused by the effective prosecution of criminals. MH5

made crime reporting a long and complicated process for victims and third

parties. Victims frequently left the agency frustrated because they were de-

nied the opportunity to report a crime.

Every day, a large number of individuals come to the public prosecutor’s

offices with different problems and concerns. Some of these are legal prob-

lems while others are not. “I’m here because I lost some very important

documents from my office and I want a ‘proof of facts,’21” one woman tells

the agent of barandilla.

Another person comes in and says, “I’m here because I want to get a di-

vorce”.

Yet another asks, “Can you tell me how I can get a driver’s license?”

Still another says, “I want to report a crime. My mother died two years

ago and now my brother-in-law doesn’t want to leave her house”.

“Well, you need to go to a civil court for that, ma’am”, the agent of

barandilla patiently explains. “You see, that’s not a crime. This is a public

prosecutor’s office, and we do not deal with those types of issues”.

People come to the agency with a sense of urgency to deal with all types

of legal matters: family problems, divorces, labor problems, and so on. Peo-

ple come to ask for “no criminal record” certificates or to seek legal guid-

ance on almost any subject. Some of the people who come to MH5 cannot

read or write; others have no idea where to go and choose the public prose-

cutor’s office as the first available place to approach Mexico’s legal system.

Various regulations state that the agent of barandilla is supposed to be a

legal expert who can give information on every matter pertaining to legal

affairs.22 At MH5, he would direct people to the agency or office that best

suited their needs by telling them which one it was and how to get there.

This included civil, labor, family and other courts and offices. He gave le-

gal advice and suggested legal strategies for people to follow. Sometimes,

the advice he gave was correct; at others, it was apparent that his advice

was wrong, and I watched as he sent people across town with a problem

that would probably go unresolved for days, weeks, or even longer. Over-

burdened by the number of people who came to the agency and his lack of
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cutor, in which the Quality and Compassion Program is Established for Attending Citi-
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013/03 del C. procurador general de justicia del Distrito Federal, por el cual se establece el programa de

calidad y calidez en la atención a la ciudadanía en las agencias del Ministerio Público desconcentradas,

centrales y de procesos).



knowledge of legal subjects and institutions, MH5’s agent of barandilla often

acted as deficient legal counsel.23

Local laws require that the person staffing the barandilla be one of the of-

fice’s personnel and an appointed public prosecutor. The law prohibits

trainees and students from working at the barandilla.24 Beyond that, there

are no requirements or training needed to staff the barandilla.

Bylaws relating to the public prosecutor’s office define the agent of

barandilla’s role as that of facilitating crime reporting. However, the MH5

agent’s action often went beyond this. As noted above, when a person came

to MH5’s barandilla, the agent would ask why he or she had come to that of-

fice. If the agent of barandilla decided to initiate an investigation, he would

give the alleged victim a form to fill out. The District Attorney’s Office has

mandated the use of a form (a standard form for reporting crimes) in 2003

as part of the administration’s efforts to simplify and standardize crime re-

porting25 by dividing crime reporting into three categories. Each category

of crime had its own form. There was one for reporting the theft of cell

phones and pagers (Special Preliminary Investigation-Averiguación Previa Es-

pecial); another for reporting any other crime (Direct Preliminary Investiga-

tion-Averiguación Previa Directa) and a set of special forms (Special Acts) to re-

port events that do not constitute a crime, but still required legal validation,

such as lost documents and public nuisance.

The District Attorney’s order mandated the use of these forms to obtain

information from victims, as well as an initial, firsthand account of the

events reported.26 These forms were to be available at all agencies for the

public, so that crime victims could come to an agency, fill out a form, and

then give it to the agent of barandilla to initiate a procedure when deemed

appropriate.27 However, this was not the way MH5 operated. Instead of

giving the form to people who came to the agency, the agent of barandilla

would first ask the person to give an account of the events. Based on that
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23 A worker from the Center of Attention to Victims of Domestic Crime (CAVI for its

initials in Spanish: Centro de Atención a la Violencia Intrafamiliar) often assisted the MH5 Agent

of Barandilla with the people who came to the agency. The CAVI is an organization within

the Mexico City District Attorney’s Office that is aimed at giving psychological, as well as

medical assistance, to victims of domestic violence. The CAVI is also geared at giving le-

gal advice to victims of this type of violence. For this purpose, a CAVI representative is

placed at the front desk of every agency.
24 Agents of Barandilla are considered public prosecutors for purposes of the law and

must meet the same requirements to become agents.
25 Decision A/003/03 of the Mexico City Public Prosecutor in which the Use of the

Standard Format is Authorized to Initiate Special Reports, Special Preliminary Investiga-

tions and Direct Preliminary Investigations without a Detainee and Guidelines for its Use

are Established for Agents of the Public Prosecutor’s Office.
26 Id.

27 Id.



oral account, the agent of barandilla would decide whether to process the

person’s claim. If the agent decided to go even further and initiate a crimi-

nal procedure, he would give the person the standard form. After the victim

filled out the form, the agent would read it to check for mistakes and style.

If he were not satisfied with the way it was written because he felt it was ei-

ther unclear or inaccurate, he would make the alleged victim fill out a new

form. Often, the agent would end up dictating what he thought was an ap-

propriate, legal account of the events. When the victim did not know how

to read and write, the agent would fill out the form himself and have the

victim put an “X” at the bottom of the page. In the end, what was written

on the form was the agent’s account of the events and not the victim’s ver-

sion, thus transforming the purpose of the form into a new step in criminal

procedure.

Although the barandilla is a key component in criminal procedure, MH5

gave it virtually no attention. MH5’s head of the agency was almost never

at the barandilla. On a few occasions, when the reception area became ex-

tremely crowded, the prosecutor (the person in charge of all the public

prosecutor’s Offices in the Miguel Hidalgo Delegation),28 whose office was

on the same floor in that same building, would come to the barandilla and

ask why so many people were waiting in line. On these occasions, he would

reprimand the clerks and the agent for not attending the people in the re-

ception area. At such moments, service at the barandilla quickened, but then

slowly slipped back to its habitual slow and bureaucratic pace once the

prosecutor left.29

True, the failures of MH5 cannot necessarily be extended to other agen-

cies. However, the question stands, how does the barandilla, the first door to

the criminal justice system, work in other agencies? The Mexican criminal

justice system’s failure to increase the number of reported crimes cannot be

solely attributed to the barandilla but, if other offices work the same way as

the MH5 does, the performance of the barandilla can explain some of the

fears people have in terms of reporting crimes. The way people are first

treated does affect the way they view the criminal justice system, and this in

turn affects the trust they have in the system.
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City of New York. Each delegación has a popularly elected head or delegado, that may or
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29 At MH3 there was no one at the barandilla. This agency’s lighter workload made this
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sel upon their arrival at the agency. However, it was not uncommon at MH3 for victims to

be turned away for not having an ID or for victims to be sent to another agency.



II. PRETRIAL INVESTIGATION

As previously noted, most Mexican doctrinal texts on criminal procedure

law consider the pretrial investigation phase the starting point of criminal

procedure. In this phase, the public prosecutor supposedly conducts an ex-

tensive preliminary investigation30 to determine (a) whether there is suffi-

cient evidence to warrant formal charges against detainees or (b) in situa-

tions in which the existence of a crime has already been established, whether

there is sufficient evidence to press charges against any suspects. Ideally,

during this preliminary investigation, the public prosecutor interrogates

suspect(s), victim(s) and any available witnesses, including the police officers

involved as either witnesses or first responders.31 The public prosecutor also

supposedly visits the crime scene to look for evidence or other information

that may help locate suspects.32 Based on these interrogations and other ev-

idence, the public prosecutor, the clerks or both the agent and the clerks

decide whether to open an investigation and whether to press formal char-

ges against any suspect or detainee.33

The procedure begins when one of two events occurs: (1) an alleged vic-

tim or witness comes to a public prosecutor’s office to report a crime, or (2)

the police bring a detainee who was arrested caught in the act of commit-

ting a crime. Procedure differs in these two cases. This section describes,

analyses and evaluates these two types of procedure separately. Both expla-

nations begin with initiating criminal procedure at the public prosecutor’s

office and examine the work of public prosecutors, clerks, the police, and

experts in gathering evidence to validate the existence of corpus delicti34 and

to identify possible suspects.

III. PROCEDURE WITHOUT A DETAINEE

After an alleged victim is ‘processed’ by the agent of barandilla and the

standard form is filled out, the alleged victim is taken before one of the
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30 This procedure is described in articles 262 to 443 of the Mexico City Code of Crimi-

nal Procedure. See Código de Procedimientos Penales del Distrito Federal [D.O.] Aug.

29, 1931.
31 Id. at art. 94-124.
32 Id.

33 VICTORIA ADATO GREEN, supra note 13.
34 “‘Corpus Delicti’ is the body and substance of the crime and with respect to specific

crimes it means the actual commission by some of the particular crime charged, which

may be established by prima facie evidence from which the commission of the crime may be

logically inferred”. See McGraw-Hill’s Spanish and English Legal Dictionary, Dahl’s

Abridged Law Dictionary, 2004.



clerks. At the public prosecutor’s offices studied, victim and witness ques-

tioning was typically conducted and initial declarations were typically taken

by one of the clerks, and sometimes by a public prosecutor. At the two pub-

lic prosecutor’s offices studied, the agents’ work areas were next to each

other, separated by partitions with upper glass panels. This made conversa-

tions relatively private while allowing others to see what was taking place.

Each agency has three teams of public prosecutors and three or four

clerks working 24-hour shifts, followed by 48 hours off-duty time.35 At

MH5, the clerks would initiate procedures and case files, and the agent in

charge would supervise their work. The clerks took turns taking crime re-

ports from incoming claimants so that work would be evenly distributed.

When an arrestee was brought to the agency, the next clerk in line would

take the case.

Once in the presence of a clerk, the victim or witness would again give

an oral account of the facts.36 As required by law, at MH5, this account was

usually entered into the agency’s computer system. The clerk opened a file

and assigned it a case number, which contained information that identified

the particular public prosecutor’s office, the date and the order of the cases

opened at that agency that day.37 If the workload that day was light, the

clerk immediately entered the victim’s or witness’s account of events. If the

clerks were very busy (e.g., because there was an arrestee who had to be in-

dicted or released before the constitutional period expired), the clerks

would listen to victim’s or witness’s account, open a case file and schedule

an appointment for the person to come back. The person would then leave

the agency with a copy of his or her crime report and a case number to fol-

low the progress of his or her claim. Later in the day, the clerks would use
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35 Although prohibited by the regulations, some clerks had informal assistants, mostly

law students, who helped file cases and initiate procedures for minor crimes. These assis-

tants were paid by the clerks or agents themselves. One assistant at MH3 said she was paid

$30 pesos (approx $3 USD) for each case filed as unsolved and $150 ($15 USD) for every

successfully concluded case. Having assistants gave the clerks and agents time to deal with

cases they considered more important, such as theft, burglary, assault, homicide or cases

where an arrestee or a victim of a more serious crime was present.
36 See article 8 of the bylaw. See Reglamento de la Ley Orgánica de la Procuraduría

General de Justicia del Distrito Federal, supra note 18 at art. 8
37 This in accordance with the attorney’s regulation: Decision Number A/010/2001 of

the Mexico City Public Prosecutor in which the Acronyms and Numbers Identifying the

Preliminary Investigations Opened at Decentralized Public Prosecutor’s Offices Subordi-

nate to the Assistant Public Prosecutor’s Office for Preliminary Investigations and form

part of the District Public Security and Administration of Justice Coordinating Offices and

are Established (Acuerdo no. A/010/20001 del procurador general de justicia del Distrito Federal, por

el que se establecen las siglas y números con los que se identificarán las averiguaciones previas que se inicien

en las agencias del Ministerio Público dependientes de la Subprocuraduría de Averiguaciones Previas

Desconcentradas, que forman parte de las coordinaciones territoriales de seguridad pública y procuración de

justicia).



the information on the standard form to complete the information in the

system and submit an order for the proceedings needed to complete the in-

vestigation, such as those involving the judicial police and experts.

At the end of each 24-hour shift, incomplete cases (in the form of a case

file) are left for the next shift to complete a file or obtain an indictment or

arrest warrant. At the end of each shift, the public prosecutors and clerks

send case files with no known suspect to the agency’s “desks” (mesas), where

other clerks carry out the necessary procedures to formally close the investi-

gation. Most cases without a known suspect were filed as unsolved and

eventually permanently closed due to lack of evidence.

1. Investigation

Among the most important parts of criminal procedure are gathering ev-

idence and investigating allegations of illegal conduct. The Mexico City

Criminal Code stipulates that, even in cases without a suspect, public pros-

ecutors must conduct a pretrial investigation using every procedure avail-

able that might aid in finding evidence and identifying suspects.38 These

procedures include inspecting the crime scene, interrogating possible wit-

nesses and suspects, gathering documentary evidence and any other activi-

ties permitted by the Code of Criminal Procedure.39

At MH5 and MH3, these proceedings were carried out in form, but not

in substance. After a file was opened for a victim’s report, the clerks in

charge sent a written request to the judicial police to investigate the facts re-

ported by the victim.40 Even though public prosecutors are supposed to visit

crime scenes along with the judicial police and experts, in most cases,

MH5’s public prosecutors agents did not visit crime scenes, but requested

that the police, experts or both visit the crime scene.41 Police and expert

visits rarely yielded any information useful to the case.
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38 See Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29, 1931 at

article 4 and 265. See also Reglamento de la Ley Orgánica de la Procuraduría General de

Justicia del Distrito Federal, supra note 18 at art. 16.
39 See Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29, 1931 at

article 94 and 135-244. Article 135 of the Code of Criminal Procedure catalogs the evi-

dence accepted in criminal courts. The subsequent chapters of the code give specific de-

tails for each type of evidence.
40 As stated above, the public prosecutor is assisted by a police officer in the investiga-

tion of a possible crime. Each agency has a judicial police unit assigned to it. The police,

like the prosecutors themselves, work on a 24-hour shift and 48-hour time off basis. At

MH5 approximately 10 police officers were assigned to the agency to aid prosecutors in

their investigations. See Constitución Política de los Estados Unidos Mexicanos [D.O.]

Feb. 5, 1917 at article 21.
41 See Reglamento de la Ley Orgánica de la Procuraduría General de Justicia del Dis-

trito Federal, supra note 18 at art. 16.



During the participant observations carried out at MH5, I was twice sent

to conduct the onsite inspection so that the clerk could include the report in

the case file. Once, it dealt with a car crash. I was asked to report the state

of the vehicles involved and to corroborate the victim’s statement. The

other time was a burglary of a food stand in a nearby subway station. An

assistant and I were sent to interview witnesses and conduct the onsite in-

spection, along with a judicial police officer. After a 30-minute visit, we left

the site without any information that might have aided the investigation.

Predictably, these inspections did not provide sufficient evidence to con-

tinue the investigations and so the cases were closed as unsolved.

Investigations at MH3 and MH5 rarely yielded any evidence or infor-

mation to aid in identifying suspects, presumably because no real investiga-

tion took place at any level. The work of the public prosecutors and clerks

primarily consisted of assembling case files, a task done at their desks. Every

decision made by a public prosecutor or clerk and every procedure ordered

or conducted must be included in the file, a time-consuming activity. Fur-

thermore, this information must be supported by the corresponding statutes

in the Code of Criminal Procedure and its bylaws42. In addition to this,

each page in the file must be numbered, signed and stamped to prevent any

pages from being lost or omitted.43 Stamping and signing represents an ad-

ditional burden for public prosecutors and clerks. Since each agent and

clerk handles a large number of cases, there is little time to actually investi-

gate crimes. At MH5, I often helped the clerks number and stamp pages.

Part of the work done by public prosecutors and clerks during the pre-

trial investigation supposes police and expert participation. In theory, both

police and experts act jointly with public prosecutors. Criminal procedure

is based on this assumption and on the principle that investigative work by

police and experts is crucial to finding evidence and identifying suspects. In

theory, staff members from all three sectors —public prosecutors (or clerks),

the police, and experts— work together to solve cases. However, at MH3

and MH5, neither police nor experts provided any useful input to the in-

vestigation.

MH5’s public prosecutors and clerks seemed to sense the futility of po-

lice reports and the impossibility of identifying suspects. On one occasion,

an MH5 clerk was opening an investigation for a stolen cell phone. The

victim claimed he had not seen the assailants. Minutes after the victim left

with his case file number, the clerk added a note to the case file stating that,

at 23:00 hours, he had received a report from the police stating there was

no evidence of or witnesses to the events reported by the victim. The clerk

made this entry before requesting that the judicial police visit the crime
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scene. “They use a model form and fill it out each time. They don’t even

visit the crime scene”, another clerk told me later. During my observations

at both agencies, I read many police reports and none contained any infor-

mation that could be used to identify possible suspects.

The final component of pretrial investigations is the evidence gathered

by the experts.44 As in the case of the police reports, the forensic reports ex-

amined at MH5 and MH3 served no purpose other than to justify filing a

case as unsolved. The shortage of experts and their lack of training and re-

sources made it almost impossible for their work to be of any value. The ex-

tremely bureaucratic procedures that had to be followed for each test also

minimized the chances of conducting a “real” investigation. Unlike the

MH5’s police, the agency´s experts seemed to visit crime scenes and per-

form the tests requested by public prosecutors. However, their work rarely

yielded any information useful to the case either and thus, most cases ended

up as unsolved.

2. Unsolved Cases

On June 25, 2004, three men came to MH3 to report a burglary at a

construction site next to the Periférico freeway. The men stated that a three-

ton bulldozer had been stolen from the site, along with several computers

and other tools, the night before. In the morning, the first workers to arrive

found the bulldozer missing, the door to the office building open and the

security guard with his arms tied, lying on a cot in his station. This security

guard was one of the three men who had come to the agency; the other two

were the site’s administrator and engineer.

During this first interview, the three men sat before one of the clerks.

The head of the agency was also present. Once the men made their decla-

rations, the head of the agency asked the security guard what had hap-

pened and where he had been hit. “Here, on my head”, the man replied.

“Where?” the agent asked, searching the man’s head, parting the hairs at

the spot where the security guard had pointed. “Here?” the agent inquired.

“I don’t see anything. Are you sure you were hit?” —he asked again, still

searching for the wound. “Are you sure?” he asked again, showing his dis-

belief in the guard’s story.

“Really! I’m not lying”, the guard insisted.

“Well, I’m going to ask you to speak with the police officers”, the agent

said, leading the three men to chairs in the waiting area.

After the men had been interviewed by the clerk, two judicial police offi-

cers questioned the security guard in a room at the back of the agency. This

room, normally used as an office, was now a storage area with several file
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cabinets and stacks of files on the floor. There was also a desk against one

of the walls and a chair. Usually, files from past cases are sent to the bunker

(the general archives), but since the main office had run out of storage

space, the files had to be stored at each agency. The head of the agency

gave me permission to observe the questioning.

During the questioning, the two police officers asked the security guard to

sit in the chair while they (and I) stood. They repeatedly asked the guard if

he knew who was responsible for the theft. The security guard seemed to

have a low socio-economic background. He spoke very basic Spanish and

was dressed in a dirty ripped shirt and his hair was disheveled from the re-

cent search for a head wound. He told the police officers that he had been

hit on the head from behind and fell to the ground. His hands had been tied

behind him with duct tape and he had been pushed onto the small cot

where he usually spent the night after making his rounds. He further stated

that he had not seen his assailants; they had pointed a gun at him and had

warned him that if he moved, he would be killed. He also said he had heard

the sound of machinery outside, but did not dare move for fear of being

shot and because, as he said, he was tied up. The officers asked him again if

he had been involved. “What type of gun did they use?” they then asked.

“I don’t know”, the guard answered.

“What do you mean, you don’t know? Was it a big gun? What color was

it?”

The guard stood by his account of the events, “No, I swear I had noth-

ing to do with it. Really”, he insisted.

The officers told him he was going to get into trouble if he was lying. Af-

ter approximately thirty minutes, they finally told him he could leave. The

guard quietly stood up and left the room. When he left, the officers told me

that they did not think he had had anything to do with the crime. “He’s too

stupid”, one of the officers told me.

From later conversations with clerks, the police, and the agent, I learned

that the burglary had required substantial planning, since a bulldozer could

not simply be driven off the site and onto the freeway, but would have to be

put on a truck. The police and the clerk said that, at the time of the bur-

glary, many police cars were patrolling the zone and that it was unlikely

that a vehicle that size would have gone unnoticed by the officers. The

clerk later told me that the police patrolling the area were probably in-

volved, but it was difficult to find the person responsible since they would

never find any witnesses. “This will probably end up in the ‘dead files’”, he

told me.

As stated earlier, Guillermo Zepeda pointed out that only 18.2% of the

cases initiated in 2000 went to court.45 More often than not, cases initiated

without a detainee are stored as “temporarily unsolved” or “NEAPS”, the
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initials in Spanish for No Ejercicio de la Acción Penal [No Criminal Action

Taken].46 Former Public Security Secretary, Alejandro Gertz Manero, has

said that only 10% of the crimes reported in 2004 resulted in an indict-

ment.47 Of the total number of indictments, approximately half were cases

where defendants had been caught in the act.48

In principle, the public prosecutor bases his decision to press charges on

three types of information: (a) the initial declaration; (b) the subsequent

questioning of witnesses and possible suspects, police officers, and victims;

and (c) the evidence gathered by the judicial police and experts.49 Theoreti-

cally, if sufficient evidence is gathered and a suspect is identified, the agent

requests an arrest warrant from the corresponding judge.50 If, on the other

hand, the pretrial investigation did not yield enough information to identify

a suspect, the public prosecutor stores the case as temporarily unsolved.

Eventually, most of these cases are permanently closed.51

To avoid cases being closed as unsolved without proper investigation,

the District Attorney’s Office has issued orders that require each case file to

be supervised (in the sense of reviewed). When it is determined that a case

file is unsolved, it is sent to the head of the agency who reviews the file and

ratifies the decision to file the case as such.52 Once the head of the agency

approves and signs the case file, it is sent to the Assistant Public Prosecutor’s

Coordinating Office (Coordinación de Agentes del Ministerio Público Auxiliares del

Procurador), a unit within the District Attorney’s Office that again reviews

and ratifies the decision to store a case file as unsolved.53 This ratification,

however, is based solely on the written contents in the file and whether all
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46 As noted above, unsolved cases are filed as temporarily or definitely unsolved. Tem-

porary unsolved cases are those that have been temporarily closed because there is not

enough to continue with the investigation. Temporarily unsolved cases eventually become

definitely unsolved ones if enough time passes without finding any new evidence. The time

needed to permanently closed a file is determined by the highest sanction in the Criminal

Code that applies to the particular crime. If this period expires, a case is filed as definitely

unsolved and is permanently closed. A case is also filed as unsolved when the crime is not

serious and the victim pardons the offender, or when, after the pretrial investigation, the

public prosecutor determines that no crime was committed. Reglamento de la Ley Orgá-

nica de la Procuraduría General de Justicia del Distrito Federal, supra note 18 at art. 63.
47 From Alejandro Gertz Manero, Seguridad y Justicia, Address at the Círculo de

Estudios México (August 19, 2004).
48 Id.

49 See Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29, 1931 at

arts. 16 and 11.
50 Id.

51 See Reglamento de la Ley Orgánica de la Procuraduría General de Justicia del Dis-

trito Federal, supra note 18 at art. 15.
52 Id. at art. 17.
53 This office is governed by the Reglamento de la Ley Orgánica de la Procuraduría

General de Justicia del Distrito Federal, supra note 18 at chapter XIII.



the formal requirements for a case file have been met, at least “on paper”.

However, in reality, no real investigation has taken place.

On several occasions, I saw case files the Coordinating Office sent back

to MH5 because they were not stamped or numbered properly. On other

occasions, I saw case files sent back for not specifying the right articles of

the applicable codes or regulations. Once the Coordinating Office is satis-

fied with these formalities, the case is filed as temporarily unsolved.54

Most unsolved cases eventually become permanently unsolved, and the

investigations are permanently closed. Guillermo Zepeda found that in

1999, 3.2% of investigations nationwide were closed because the criminal

charges were not approved for filing, 24.0% were closed voluntarily, 27.0%

were closed because the time limit for prosecution had expired, and only

9.7% were closed because the investigation was successfully concluded.55

Of those closed due to time limits, over half were definitively closed.56 Ma-

ny cases thus go unsolved and unpunished, the typical outcome if there are

no known suspects when the case is opened. For cases in which a suspect is

known or a person has been detained, cases are usually “successfully con-

cluded”.

IV. PROCEDURE WITH A DETAINEE

On July 27, 2004, a man was arrested for stealing a screwdriver from a

supermarket. As he was leaving, the concealed screwdriver set off the store’s

alarm and two police officers arrested him and brought him to the agency

(MH5). When they arrived, the detainee was put in a chair in front of me.

The man started crying and said, “Miss, can you please help me? Please

help me”. He then turned to someone else standing nearby, “Please, can

you help me? Will you please help?” When no one answered, he continued

to cry. “Please let me go. I’ll be good. I promise. I have a daughter. She’s

three months old. Please, let me go”. One of the clerks walked over and told

him to be quiet.

Then, a judicial police officer came over and stood next to him. When

the detainee started asking me for help again, the officer told the detainee,

“Be quiet, or you’ll suffer for it”. The officers who brought the man to MH5

put the screwdriver on the clerk’s desk. The price tag was still on it. It was

worth $175 pesos (approximately $17 USD).

“At least let me make a phone call”, the man pleaded. “I know I’m al-

lowed to make a call”, he insisted, raising his voice and crying even louder.

The officer then made the detainee stand up and took him down to the de-
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tention center. Later that day, he was sent under pretrial detention to a

Mexico City prison.

That same day, another person —a boy between 16 and 18— was ar-

rested. Like the man described above, the boy had been arrested by security

guards for shoplifting. The boy had stolen some perfume and deodorant

from a local Wal-Mart. He, too, was sent to prison under pretrial detention

without bail. The cost of the items stolen came to $240 pesos (approxi-

mately $24 USD).

The participant observations conducted showed that, in most cases with

detainees, these individuals were arrested without a warrant and for misde-

meanors. Approximately half of Mexico’s detainees caught in the act are

arrested without warrants.57 Although human rights activists and NGOs

have widely criticized the frequent use of detentions without warrants by

the Mexican police,58 Mexico’s legal system and criminal law interpreta-

tions still validate and facilitate police arrests without warrants. The broad

definition of “special circumstances” in article 16 of the Mexican Constitu-

tion is one example of such validation.59 This article, amended in 1993 and

again in 1999, allows arrests without warrants in “urgent cases”. The re-

forms to article 16 elaborate on “urgent cases” to include arrests made when

police determine that the suspect might escape the authorities, fundamen-

tally leaving the decision to the officer’s discretion.60

Another example of this is the concept of “en flagrancia” —caught in the

act— as used in Mexican law today. Previously, it referred to cases in which

police witnessed a crime in progress (i.e., in the act). This concept was later

expanded to include an arrest if:

— The arrestee was identified by a victim or witness as the person

responsible for committing a crime,

— The arrestee was found in possession of the item subject of the crime, or

— Fingerprints or other evidence made it possible to infer that the

arrestee participated in a crime.

The constraints on these bases for an arrest en flagrancia are: (a) the law

considers it a serious crime, (b) less than 72 hours have passed since the
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57 Alejandro Gertz Manero, supra note 47.
58 See also INTER-AMERICAN COMMISSION OF HUMAN RIGHTS, REPORT ON THE

SITUATION OF HUMAN RIGHTS IN MÉXICO (1998).
59 Constitución Política de los Estados Unidos Mexicanos [D.O.] Feb. 5, 1917 at art.

16.
60 Report of the Joseph R. Crowley Program in International Human Rights & Centro

de Derechos Humanos Miguel Agustín Pro Juárez, Presumed Guilty?: Criminal Justice and Hu-

man Rights in Mexico, 24 FORDHAM INT’L L. J. 801, 809 (2001) [hereinafter the Joseph
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crime occurred, and (c) the criminal investigation was initiated prior to the

arrest.61

These reforms, intended to facilitate arrests and help police fight crime,

have adversely affected criminal prosecution and police practices. Without

the resources or the motivation to investigate crimes, Mexico’s police focus

on apprehending subjects caught in the act. A survey from the Centro de

Investigación y Docencia Economicas (CIDE)62 conducted in Mexico City

and its suburbs found that most detainees are petty criminals and not those

who commit the serious crimes that most concern Mexican society.63 This

is especially true regarding thefts and robberies of small amounts of money.

Many of the defendants I saw at MH5 were arrested under these circum-

stances. The CIDE survey also found that many detainees are arrested en

flagrancia (in the act of committing a crime): over half of the surveyed de-

tainees (57.0%) said they had been arrested within the first three hours of

committing the crime.64 An additional 25.0% of the respondents said they

were arrested within 30 days of committing a crime, 7.4% within 30 to 180

days, 4.0% between six months and one year after, and a further 6.6%, a

year or more after committing a crime.

Before asking a judge to issue an arrest warrant, a public prosecutor

must first establish there is reasonable cause against a person. The case file

is then sent to a criminal court along with a request for a warrant.65 Gui-

llermo Zepeda has reported that, nationwide, 85% of the requests for arrest

warrants are granted.66 However, over half of the warrants granted do not

result in arrests. Based on data from the National Institute of Statistics

(INEGI), 33% of the arrest warrants granted nationwide resulted in ar-

rests.67 In Mexico City, 47.6% of the arrest warrants resulted in arrests.68

Since only 11% of the cases opened at a public prosecutor’s office obtain an
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61 See Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29, 1931 at

art. 267.
62 The CIDE is a publicly funded institution located in Mexico City.
63 The CIDE prison survey shows that most detainees in Mexico City are not only ar-

rested without a warrant but are also arrested for misdemeanors. The survey was con-

ducted in Mexico in May 2002. It was given to 1,605 inmates from 18 different prisons in

the states of Mexico and Morelos and in Mexico City. See MARCELO BERGMAN coord.,

DELINCUENCIA, MARGINALIDAD Y DESEMPEÑO INSTITUCIONAL. PRIMERA ENCUESTA

DE LA POBLACIÓN EN RECLUSORIOS (CIDE, 2002).
64 Id.

65 See Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29, 1931 at

art. 2 and 4.
66 GUILLERMO ZEPEDA LECUONA, supra note 8 at 210.
67 Id. at 205 and 206-208. According to Zepeda in 2000, there were 253,539 effective

arrest warrants in 30 states, not counting Mexico City or the State of Nayarit, which ap-

parently do not give out this information. Of these, 127,666 were pending from the previ-

ous year and 125,873 had been issued that year.
68 Id.



arrest warrant, and since only 33% of the arrest warrants result in actual

arrests, Mexico’s criminals enjoy a great deal of impunity.69

Once an arrestee is in custody with or without an arrest warrant, the

public prosecutor’s office has 48 hours to bring criminal charges against the

arrestee in a court or release him.70 This period can be extended to 72

hours if the suspect is accused of a serious crime.71 Thus, from the time of

arrest, prosecutors have 48 hours (and in certain cases, 72 hours) to gather

enough evidence to press charges.

Since public prosecutors and clerks work for 24-hour shifts (followed by

48 hours off-duty), many cases are passed on to the next shift, which must

finish the process to obtain an indictment. Detainees remain in the agency’s

detention center until bail is granted. If bail is refused, they are sent to a

pretrial detention center. Many arrestees are sent to prison as pretrial de-

tainees, without the possibility of obtaining bail.

The Mexican Constitution and local code of criminal procedure grant

several rights to the accused during the pretrial investigation:

— The right to request provisional release under bail (which is granted

unless one of the exceptions stated in article 20 of the Constitution

applies);72

— The right to be informed of the accusations against him or her;73

— The right to not have his or her personal belongings or person taken or

searched without a warrant issued by a judge;74

— The right to counsel;75

— The right to remain silent and not give an initial declaration;76
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69 Id. at 177. This number reflects the estimated percentage of cases nationwide.
70 In cases where an arrest has been made en flagrancia, the case file is also sent to a

criminal court for the detention to be validated. Código de Procedimientos Penales del

Distrito Federal [D.O.] Aug. 29, 1931 at art. 268 bis. See also VICTORIA ADATO GREEN,

supra note 13. Also see Constitución Política de los Estados Unidos Mexicanos [D.O.] Feb.

5, 1917 at articles 16, 20 and 21.
71 Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29, 1931 at art.

268.
72 Constitución Política de los Estados Unidos Mexicanos [D.O.] Feb. 5, 1917 at art. 20;

Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29, 1931 at art. 556-

574. See also Código Federal de Procedimientos Penales [C.F.P.P.] [Criminal Procedures

Code] art. 399 to 417 [D.O.] Aug. 30, 1934.
73 Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29, 1931 at art.

269.
74 Constitución Política de los Estados Unidos Mexicanos [D.O.] Feb. 5, 1917 at art. 16.
75 Id. at art. 20 and Código de Procedimientos Penales del Distrito Federal [D.O.] Aug.

29, 1931 at article 269.
76 Constitución Política de los Estados Unidos Mexicanos [D.O.] Feb. 5, 1917 at art.

20, II; Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29, 1931 at ar-



— The prohibition of torture and of being held incommunicado, the lack of

legal standing of any statement or declaration given to anyone except

the public prosecutor or judge, and the lack of legal standing of any

statement or declaration given without the assistance of a defender.77

At the agency studied as part of this research, many of these rights were

observed in form, but not in substance. Many defendants did not know how

to read or write and because of defendants’ low socio-economic background

and educational level they were unaware that their rights were being vio-

lated. The only recourse for many defendants was the often deficient ser-

vice of public defenders. The code of criminal procedure specifies that the

public prosecutor has the obligation to inform defendants of their rights, in-

cluding their right to not make an initial statement.78 However, CIDE data

suggests that many defendants are not informed that the statement they are

asked to give the public prosecutor is not compulsory. The CIDE survey

found that 77% of the defendants interviewed responded “No” to the ques-

tion, “Did anyone inform you at the Public Prosecutor’s Office that you

had the right not to declare?”79 At MH5, I saw several defendants being in-

formed of this right; however, both the public defender and the public pros-

ecutor or clerk recommended that they give a statement. Both public prose-

cutors and public defenders told defendants that invoking their right to not

give a declaration would count against them in the future. In these cases,

defendants usually gave a statement, often to their detriment.

At MH5, this statement was taken by the clerks. The clerk would first

ask the defendant for an oral account of the events and would then include

this statement in the file using the SSAP.80 Statements rendered at the Pub-

lic Prosecutor’s Office under these circumstances practically guaranteed

convictions. At MH5, I often saw defendants give incriminating statements,

unaware of what they were doing. On several occasions, I observed the

clerks as they wrote down the defendant’s oral account. In the statements
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that the clerks entered into the SSAP, they would include the incriminating

information, but leave out information that might aid the detainees’ de-

fense.

In Mexico, statements rendered to the public prosecutor present an

enormous problem for defendants. This is largely due to the weight given

to confessions and the interpretation the court gives to the principle of

proximity.81 In Mexico, judges consider a confession the most valuable type

of evidence.82 The Mexican Supreme Court has stated that a confession

should be considered “absolute evidence” of a person’s responsibility as

long as it is not implausible and can be corroborated by other evidence.83

The Court has also declared that, once a confession has been made, the de-

fendant’s subsequent denial of statements in the confession does not negate

the value of the confession, and the defendant bears the burden of proving

that the confession is false.84

Given the Court’s interpretation of the principle of proximity, based on

the theory of procedural proximity, a confession given during the pretrial

investigation stage has greater value than any subsequent declarations and

invalidates any subsequent declarations to the contrary.85 As noted in the

Joseph Crowley Report, the principle of proximity was originally “intended

to function as a procedural protection for the accused”.86 Accordingly, this

principle placed the greatest weight “on a statement made to the judge, em-
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81 Código de Procedimientos Penales del Distrito Federal [D.O.] Aug. 29, 1931 at arti-

cles 136 and 137.
82 According to Yamin and Noriega, “In Mexico, the confession has historically been
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to have been forced to make a first confession before the Ministerio Público through torture

or coercion, it was his/her duty to prove that torture had in fact taken place. See RE-

TRACTACIÓN, CONFESIÓN ANTE EL MINISTERIO PÚBLICO, Primera Sala, S.C.J.N.

[SUPREME COURT], Semanario Judicial de la Federación y su Gaceta, Sexta Época,

Segunda Parte, XVI, Octobre 1958, p. 232 (Mex.).
85 JESÚS ZAMORA PIERCE, GARANTÍAS Y PROCESO PENAL 185 (2001).
86 The Joseph R. Crowley Report, supra note 60.



phasizing the importance of the judge’s ability to assess the evidence di-

rectly”.87 The theory, as interpreted by most Latin American countries and

the Inter-American Commission on Human Rights, assumed that acts which

occur in the presence of a judge are more valuable because the judge will

guarantee the veracity of the statement, as well as insure that the defendant

was not coerced. However, the Mexican Supreme Court has given this

principle the opposite meaning.88 It has interpreted “proximity” to refer to

the confession given in the time closest to the perpetration of the alleged

acts, as opposed to the one rendered in the presence of a judge.89 Yamin

and García have pointed out that, in Mexico, “Given the theory of the pro-

cedural proximity of the evidence, the initial declarations of the accused re-

ceive priority since the corresponding legal value had been given to them

because they were issued within proximity to the acts”.90 If a defendant

makes a confession during initial questioning, the court will give it greater

weight.

When an initial declaration was given at MH5, the police officers who

brought the defendant in would be present, along with the detainee’s de-

fender or “person of his or her confidence”.91 When arrests were made en

flagrancia, the police officers who made the arrest were called in as eye wit-

nesses, further implicating the defendants.

As a final note, it is important to mention that when a case file is closed

as unsolved, either because no suspects were identified or because the war-

rant did not result in an arrest, the public prosecutor’s Office that opened

the case stores the case file until it is declared permanently closed.92 In

these cases, the file never leaves the agency. When an arrestee is in custody

or a defendant has been granted bail, once the pretrial investigation phase

is completed the case file is sent to a different public prosecutor, known as

the trial prosecutor, who pursues the case in the courts from the instruction

phase to the sentencing phase.
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Mexican prosecutors obtain convictions in almost every case when there

is an indictment; the circumstances involve the existence of a confession,

hardly any investigation of the fact, and no plea-bargaining whatsoever.93

The National Institute of Statistics (INEGI) reports that 87% of the rulings

made by Mexico’s local criminal courts in 2003 ended up in convictions.94

In Mexico City, 93.4% of the rulings made by the city’s local criminal

courts ended up in convictions.

V. CONCLUSIONS

In Mexican criminal procedure, the pretrial investigation phase is the

bottleneck in the system. During this phase, many cases become inactive

files (archivo muerto —permanently unsolved—). Mexico’s public prosecutors

—along with clerks, the judicial police and experts— are responsible for in-

vestigating crimes and bringing those responsible to court. Mexican crimi-

nal procedure is structured on the basis that criminal investigation and

gathering evidence are key in finding suspects and prosecuting them. How-

ever, at the public prosecutor’s offices I observed very little or no investiga-

tion takes place. Most procedures which were initiated without a detainee

end up unsolved. In many cases, crime victims simply decide not to report

the crime, fearing the long and bureaucratic procedures or anticipating the

system’s ineffectiveness. In cases where an arrest warrant is issued, rela-

tively few arrests result, and many cases that involve a detainee result from

an arrest without a warrant. In those cases where an arrestee is brought be-

fore a public prosecutor, prosecution and later convictions are the norm.

Public prosecutor’s offices are an extremely important part of the Mexi-

can justice system. For many people, the agencies are not only the entrance

to the criminal justice system, but also a first approach to the legal system.

People arrive at the agencies with all types of issues. Some of these issues

are legal, others are not. Some are criminal law issues and others are not.

From divorces, inheritance problems, lost driver’s licenses, to reporting

crimes, people arrive at public prosecutor’s offices because it is the only le-

gal institution they seem to know about and choose it as their first approach

the legal system.

As previously noted, the ICESI survey indicated that only 24% of the

crimes that occurred in Mexico City in 2002 were reported.95 This paper
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provides several possible explanations for crime victims’ reluctance to re-

port a crime.96 The participant observations conducted for this study at the

two Miguel Hidalgo public prosecutor’s offices demonstrate that the fears

expressed by victims about the agencies and their reluctance to attend have

sound bases. Initiating a criminal procedure is a drawn-out and time-con-

suming experience that usually yields no positive result. Moreover, once a

procedure has been opened, victims are often not informed about the status

of their procedure —and they need to pay gratuities to receive information,

a copy of their file or a copy of their report.

Today, public prosecutors and police officers unilaterally decide if and

when to initiate a criminal procedure, and if and when to prosecute. Except

for the internal formal case file review process, the work of public prosecu-

tors goes unchecked, and they are not held accountable for their decisions.

Part of this lack of accountability results from the fact that case files are hid-

den from public view and can only be accessed by the parties directly in-

volved in the case. Today, Mexico’s criminal investigations and criminal

procedures are conducted virtually in secret. Because these files are the sole

source of information on each proceeding, and because the public has no

access to these files, much of what happens in Mexico’s criminal procedure

is inaccessible to independent scrutiny.

Aware of the ineffectiveness of police and prosecutorial organizations and

activities, Mexico’s authorities continue to endorse legal reforms that increase

both sanctions and the discretion of the police and prosecutors. As a result

of these reforms, there has been an increase in the number of arrests of

petty criminals, a dramatic rise in the prison population, a reduction of pro-

cedural guarantees and the extensive use of arrests without warrants.97 Re-

forms have failed to address the main problem in criminal prosecution: the

lack of investigation, without which criminal procedure is simply an empty

process damaging both victims and defendants.

Many of the shortcomings of Mexico’s criminal procedure result from

the lack of preparation and resources available to conduct investigations,

without which the pretrial investigation phase becomes a vacuous process.

Experts and prosecutors need better resources and the necessary equipment

and personnel to conduct investigations. It is essential for public prosecu-

tors and clerks to leave their desks and become real investigators. Today,

agents, experts and even public defenders in Mexico City work in precari-
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ous conditions. They receive extremely low salaries98 and have an over-

whelming workload.

Institutions gain dignity and respect from many sources. One of these

sources is found in the physical space in which they operate. Social and le-

gal institutions are immersed in symbols that lead us to understand the

world in certain ways and give authority and power to institutions. Laws and

procedures do not exist exclusively on paper. The manner in which they

come to life give them a defining character and meaning. Today’s public

prosecutor’s offices send a mixed message. Mexican citizens see the agen-

cies’ decaying facilities, torn furniture and rusty chairs as reflections of the

institutional decay that characterizes and pervades the agencies’ operations

and moral code. With torn and rusty furniture and no tools, it is doubtful

that Mexican citizens, public prosecutors and clerks will grasp the impor-

tance of their function.
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I. INTRODUCTION

For common law scholars, one of the most striking features of the civil law

tradition is the prominent role played by legal doctrine and legal scholars.1

For civil law practitioners, on the other hand, one of the most striking fea-

tures of the common law is the absence of legal texts at the core of its legal

culture. This article aims at exploring the origins of these two prominent

* Professor of Legal History and Comparative Law at the National Autonomous Uni-

versity of Mexico (UNAM). This article reproduces substantive portions of my J.S.D. dis-

sertation completed at Yale University. I would like to thank all of those involved, espe-

cially my advisor Paul W. Kahn.
1 JOHN HENRY MERRYMAN, THE CIVIL LAW TRADITION (Stanford University

Press, 1985) (2nd ed.), chapters IX and X.
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features of the civil law tradition: the centrality of text and the authority of

doctrine.

These two features of the civil law tradition are the legacy of two distinct

conceptual models of legal inquiry, which I call the model of revelation and

the model of creation. I argue that each of these models has a distinct ori-

gin in separate but related practices of normative inquiry. The model of

revelation, concerned for the most part with authoritative texts, emerged

from the practice of late medieval jurists known as the glossators. The

model of creation, concerned with doctrines, comes from the late Scholastic

moral theology of 16th century Spain. These two models lie at the founda-

tion of the civil law tradition.

Exploring medieval jurisprudence can help us understand the origins of

the roles of text and doctrine in the civil law tradition. It can also help us

understand their relationship to each other. I propose that the differences

between these two schools can be understood as a deep transformation in

the way the source of legal authority was understood. Underpinning these

changes in the understanding of law was a transformation of the metaphysi-

cal assumptions brought about by developments in theology. The shift goes

from a model in which divine authority is revealed in a fixed text to one in

which divine authority is found in creation, i.e. nature. Changes in law mir-

rored a shift from the preeminence of the notion of revelation (paradigmati-

cally present in the Bible as divine law) to the preeminence of the idea of

creation (i.e. nature).

Revelation and creation, glossators and Second Scholastics, text and

doctrine are three pairs of ideas that underlie the structure of this article.

Accordingly, the article is divided into two main sections: revelation and

creation. The first section focuses on the work of the glossators and the sec-

ond section on the Second Scholastics. Throughout the discussion I will il-

luminate the roles played by text and doctrine in the civil law tradition. I

will illustrate the two models by situating the people who used them in spe-

cific historical and social contexts, and then analyzing their work in further

detail by exploring their methodological and metaphysical underpinnings.

I believe this approach to the origins of the civil law tradition will help

understand not only the cult of legal text and the authority of legal doc-

trine, but other important features of the civil law, such as the tendency to-

wards abstraction, the heavy reliance on definitions and formal concepts

and the strongly normative role played by a discipline that thinks of itself as

scientific and descriptive (i.e. legal science).

II. REVELATION: THE ADVENT OF LEGAL TEXTS

Ius commune is a vague term that usually refers to the common law of

Central and Western Europe from the late Middle Ages on. It was not the

law of a particular political entity with a determined jurisdiction. It was
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rather a common learned legal culture. In the fractured legal universe of

late medieval Europe, the ius commune served as a meta-legal system that

made it possible to resolve conflicts between competing legal systems, estab-

lish common solutions for common problems, and provide legal solutions

to problems other laws or customs did not address.

The Ius commune pivoted on two authoritative collections of legal texts: the

Corpus Iuris Civilis and the Corpus Iuris Canonici. Late medieval jurists studied

these texts using a common set of assumptions and techniques, thus form-

ing a common school. The Corpus Iuris Civilis was a compilation of old East-

ern Roman law that was revived in the West in the early centuries of the

second millennium. The other authoritative legal collection, the Corpus Iuris

Canonici, was an amalgamation of sacred texts and old laws of the Christian

churches and the “new law” of the recently consolidated Roman Catholic

Church.

While each of these two legal collections was studied by a distinct aca-

demic discipline, the disciplines were closely related. Civil law studied the

Corpus Iuris Civilis and canon law studied the Corpus Iuris Canonici. The texts

studied by canon law (and the doctrines of which it consisted) were the posi-

tive laws of a political and territorial entity under the authority of the Pope

as prince.2 The Corpus Iuris Civilis, on the other hand, was not the positive

law of any existing polity. It was a learned law shared by lawyers and bu-

reaucrats in different polities throughout Europe. These two disciplines

shared methods, principles and assumptions:

The canonists shared with the Romanists of their day the same basic theo-

ries concerning the nature and functions of law and the same basic methods

of analysis and synthesis of opposites — theories and methods which were

as much borrowed from them by the Romanists as by them from the Ro-

manists. Indeed, not only theories and methods but also many specific le-

gal concepts and institutions were taken over into contemporary Roman le-

gal science form the new science of canon law.3

This interrelatedness included formal academic training.4 A surge in ac-

ademic work on canon law at the turn of the first millennium was paral-

leled and intertwined with the rise of the academic study of civil law. Both
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2 Canon law was also not only the positive law of a territorial polity under papal juris-

diction, but was also the positive law of the Western Church, which meant it applied to

the faithful throughout Europe in matters that fell under Church jurisdiction.
3 HAROLD J. BERMAN, LAW AND REVOLUTION: THE FORMATION OF THE WEST-

ERN LEGAL TRADITION 204 (Harvard University Press, 1983). In fact, the example of the

Scholastic methods of analysis and synthesis as applied by the new legal science used by

Berman in his book refers to the monk Gratian who in 1140 wrote a treatise on canon law

mentioned below. See also BERMAN at 143-145.
4 JAMES A. BRUNDAGE, MEDIEVAL CANON LAW 52 (Longman, 1995).



fed an increasingly interrelated class of jurists that populated Church and

lay bureaucracies in the centuries to come. To be sure, this cross-fertiliza-

tion between legal disciplines included sharing some of the same legal texts,

but most importantly it involved common terminology, methodology, ideas

and concepts.5

Noted Mexican legal historian, Guillermo F. Margadant, tells us that the

period stretching roughly over the first two centuries of the second millen-

nium was dominated by the ideal of reductio in unum: a single Church, under

a single authority (the Pope’s); a single Empire in which all kings were to be

vassals of the Emperor; a single language for culture, Latin; and, to com-

plete this scheme the idea of a single law, the ius commune, built by jurists out

of the Corpus Iuris Civilis and the canon law.6 Legal and political disputes

were not about how to split the pie, but rather about the pecking order; the

pie was to remain whole, at least in theory. This idea of reductio in unum is

important in understanding the universalistic claims of jurists in their work,

as will be seen below.

1. Emerging Institutions and Authoritative Texts

Two key processes contributed to the emergence of the ius commune in the

first centuries of the second millennium: the consolidation of the Church

under papal authority with a unified legal system (canon law), and the aca-

demic revival of Roman law in the universities. The emergence of a cen-

tralized Roman Catholic Church under the Pope’s authority was a process

that spanned from the 10th to the 12th centuries. The university emerged at

the end of the 11th century and would successfully reproduce itself through-

out Europe (and later America) effectively dominating academic legal stud-

ies well into the 18th century. At the university, the formal study of Church

law and Roman law would spawn the twin legal sciences of canon law and

civil law.7

2. Canon Law

In the late Middle Ages, the Western Church emerged as a centralized

entity under the direct tutelage of the bishop of Rome. The development of
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5 Id. at 22.
6 GUILLERMO F. MARGADANT, LA SEGUNDA VIDA DEL DERECHO ROMANO 85 (Mi-

guel Ángel Porrúa, 1986). E. N. Van Kleffens also mentions the importance of the idea of

reductio ad unum, E. N. VAN KLEFFENS, HISPANIC LAW UNTIL THE END OF THE MIDDLE

AGES 173 (1968).
7 One must keep in mind that the distinctions between the legal systems and the disci-

plines that studied them were blurred. So I will use the terms “canon law” and “Church

law” interchangeably, as well as “Roman law” and “civil law”.



the Catholic Church’s legal system, or canon law, with identifiable sources

of law and a determinate jurisdiction, is closely linked to this process of re-

form and centralization, which Harold Berman has called the Papal Revo-

lution (but which is more commonly known as the Gregorian Reform).8

Early reformists wanted to advance the Church’s independence from secu-

lar authorities. Their strategy partly consisted of advancing their claims in

legal terms. They pushed for both a substantive revision of the laws govern-

ing the Church and an administrative reorganization that would allow the

adjudication of Church law in Church tribunals and the persecution of

Church criminals.9

Previously, authoritative Church documents bearing on law were char-

acterized by multiplicity and inconsistency. These included documents

which were very distant in terms of time, authorship and intent.10 Conse-

quently, proto-canonical lawyers were concerned with reconciling the dis-

crepancies found among the texts. In compiling and interpreting them to

better serve their purposes, reformists initiated many of the methodological

advances that the glossators would later build upon. From the time of Pope

Gregory VII (11th century), collections of old conciliar canons11 became

more frequent. More importantly, the Pope claimed the power to create

new laws, called decretals (which together were known as jus novum, or new

law as opposed to jus antiquum or old law from the conciliar canons that

were being compiled around the same time).12

By the early 12th century, the Church had amassed a body of law suffi-

ciently abundant that Berman sees it as the prototype of a modern legal sys-

tem.13 The Church had produced a large number of legal precepts that

governed matters under its jurisdiction.14 It had also begun developing in-

terpretative techniques which allowed it to reconcile conflicting authorita-

tive texts. Eventually, the authoritative legal texts of the centralized West-
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8 BERMAN, supra note 3 at 145. In the West, secular authorities’ control over local

churches and the corruption of ecclesiastical conduct had become the norm after the

break-up of the Carolingian empire and the rise of “feudalism”. See Brundage, supra note 4.

In the 10th century, reactions against the situation began with the successful withdrawal of

a few monastic houses from secular control, notably the Burgundian monastery of Cluny

(909). By the mid-eleventh century, reformers had gained the papacy under Leo IX, who

gathered around him other reformers who would later also be popes, notably Gregory VII.
9 See BRUNDAGE, supra note 4.

10 They included conciliar canons (that is, canons agreed upon at Councils, diverse uni-

versal or regional summits of high ranking clergy that had taken place throughout Chris-

tian history), Scripture, the writings of the Church Fathers and other documents.
11 i.e. authoritative norms or interpretations agreed upon by the different ecumenical

councils, or bishop assemblies.
12 BERMAN, supra note 3 at 202.
13 Id. at chapter 5.
14 i.e. Church finances and property, crime, labor, taxes, marriage, and family relation-

ships, etc.



ern Church would be compiled and systematized through these interpre-

tative techniques into a collection known as the Corpus Iuris Canonici.

3. Roman Law

Together with canon law, the ius commune tradition of late medieval Eu-

rope grew out of the study of Roman law. During the early Middle Ages,

the importance of Roman law had been relatively minor. Academic inquiry

was the key vehicle in moving Roman law from the periphery to center

stage of the Western European legal world. This academic revival of Ro-

man law was linked to a revision of the proper place of law in the general

scheme of knowledge.15 Peter Stein tells us that the traditional view had been

to locate law under the category of ethics insofar as it deals with human be-

havior. The new perspective, arriving with the emergence of the glossators,

was to limit the ethical categorization of law to the content of the rules, yet to

understand law as a part of logic insofar as it consisted of interpreting

words in a text.16 This allowed for the legitimate use of all the arts of tradi-

tional education known as trivium (grammar, dialectic and rhetoric) in legal

inquiry.

Throughout the 11th century, there was increasing interest in jurispru-

dence with the emergence of several centers of specifically legal learning in

Provençe, France, and in Lombard cities of northern Italy. During this pe-

riod Justinian’s Digest (the part of the Corpus Iuris Civilis which compiled

Roman legal doctrine) was studied in northern Italy.17 These new centers of

learning gradually evolved into an autonomous corporation that came to

be known as the University.18 Starting in Bologna, the study of law would be

mostly devoted to Roman law as presented in the Corpus Iuris Civilis. From

there, its study and the corresponding methodology would consolidate and,

in the following centuries, spread throughout Europe through a growing

network of universities. The lawyers who spread from Bologna have come

to be known as the school of the glossators.

There are two key elements in understanding the work of the glossators

and their importance in the subsequent development of a systematic “sci-

ence” of law. First, they took the Justinian texts to be consistent, complete

and coherent (as Justinian affirmed in the beginning of the compilation it-
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15 The question of which social and political reasons stimulated the revival of Roman

law is complex and has no clear answer. For accounts of the historical context, see BER-

MAN, supra note 3, STEIN, infra note 16 and MARGADANT, supra note 6.
16 PETER STEIN, ROMAN LAW IN EUROPEAN HISTORY 46 (Cambridge University

Press, 1999).
17 Its final part, including its final title, was not known at first. STEIN, infra note 19 at

127.
18 BERMAN, supra note 3 at 124.



self).19 Secondly, they built upon the tendency, already reflected in the last

title of the Digest,20 to abstract texts from their context and generalize their

applications and implications.21 The glossators took abstraction to a new

level by applying it to the entire compilation and not just to the last title.

The glossators represent a key moment in the secularization of both aca-

demic knowledge and legal studies. However, their enterprise can best be

understood in relation to the religious context of their origin.22 Both aspects

of the work of the glossators —a) the presupposition of the completeness

and consistency of the text; and b) the willingness to abstract and generalize

any part of it— were linked to the religious underpinnings of their enter-

prise: the glossators approached the Corpus Iuris Civilis in very much the same

way a contemporary theologian would have approached the Bible.

The idea that the authoritative collection of texts was complete was im-

portant, especially in the case of civil law. In contrast to Ancient Rome, in

late medieval Europe there was no uncontested Imperial authority that

could be the source of new Roman law.23 Civil lawyers had only the Corpus

Iuris Civilis to work with. In the late medieval revival of Roman law, the Jus-

tinian text was assumed to be a complete and authoritative whole, free of

contradictions and gaps. The glossators accepted without question Justin-

ian’s assurance that the texts contained no contradictions that could not be

reconciled by one who tackled them with a subtle mind (Constitutio Tanta,

15) and took for granted that the compilation as a whole contained every-

thing necessary to answer any conceivable legal problem.24
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19 “The glossators took it for granted that the different texts could be reconciled, for

they accepted without question Justinian’s assurance that the Digest contained no contra-

dictions which could not be resolved subtili animo (Const. Tanta, 15)”. PETER STEIN, REGU-

LAE IURIS: FROM JURISTIC RULES TO LEGAL MAXIMS 131-132 (Edinburgh University

Press, 1966).
20 The Digest was the fourth and last text of the Corpus Iuris Civilis. It was a compilation

of opinions on specific matters from authoritative Roman jurists prior to Justinian’s time.

The last title of the Digest consisted of a list of abstract rules (regulae), separated from their

specific topic, serving as sort of default solution in case a specific matter was not addressed.
21 The Corpus Iuris itself a product of this tendency.
22 Theodor Viehweg warns against assuming that Scholasticism in theology was im-

ported in its entirety into jurisprudence and cautions against drawing parallels between ju-

risprudence and theology. THEODOR VIEHWEG, TOPICS AND LAW. A CONTRIBUTION

TO BASIC RESEARCH IN LAW 54-55 (W. Cole Durham trans.) (Peter Lang, 1993). In this

article, the point I wish make about the theological origins of the basic understanding of

law and its treatment of authority is not intended to contradict Viehweg. He is concerned

with bringing to light the “widely overlooked” influence of topics in jurisprudence, whereas I

am concerned with bringing to light the persistent influence of theology in law, a matter

which, at least in Mexican legal history and jurisprudence, has also been widely overlooked.
23 Holy Roman Emperors claimed such authority at different times, though the claim

was never uncontested.
24 STEIN, supra note 16 at 46.



They also treated it as truth with transcendent authority:

It was of critical importance, however, that the jurists who studied these an-

cient texts believed, as did their contemporaries generally, that that earlier

civilization, the Roman Empire, had survived until their time, in the West

as well as in the East. It had survived in a special sense —in a new form, as

the soul of a person might survive the body. More than that, they believed

it had a universal and permanent quality. They took Justinian’s law not pri-

marily as the law applicable in Byzantium in 534 A.D., but as the law ap-

plicable at all times and in all places. They took it, in other words, as truth—

the way they took the Bible as truth and the works of Plato and (later) Aris-

totle as truth.25

What was in fact a multiplicity of texts with varying functions, different

authors and historically diverse sources, compiled centuries before under

Imperial orders, was treated as a unified whole valid for the present.26

4. Interpreting Texts

The legal collections, then, were authoritative in a transcendental sense.

Medieval jurists’ understanding of authority paralleled the understanding

of authority of the other great discipline concerned with authoritative texts:

theology. Harold Berman links the emergence of a legal science with the

emergence of a science of theology, which sought to analyze evidence of di-

vine revelation systematically.27 Knowledge and authority were both un-

derstood to come from divine revelation. The Corpora28 played, for their re-

spective disciplines, the role that the Bible played for theology.

In fact, the texts of the Corpus Iuris Civilis were anything but systematic.

They were arranged with “…appalling lack of coherence… The same mat-

ters were dealt with in the Institutes, Digest and Code, but without any or-

der”.29 The decisions and extracts contained in them were often very nar-

rowly tied to concrete cases that had actually taken place; otherwise, they

were, for the most part, either imperial ordinances or else statements of

how a magistrate (praetor) would act on specific cases.30 As John P. Dawson
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25 BERMAN, supra note 3 at 122.
26 Id. at127; JOHN P. DAWSON, THE ORACLES OF THE LAW 124 (The University of

Michigan, 1968).
27 BERMAN, supra note 3 at 132; DAWSON, supra note 26 at 126 goes further than Ber-

man in linking the two sciences and locates law at the receiving end of methodological

borrowings.
28 i.e. both the Corpus Iuris Canonici and the Corpus Iuris Civilis.
29 STEIN, supra note 16 at 46.
30 BERMAN, supra note 3 at 128. He uses “…an example, ‘The praetor says, ‘If you or

your slaves have forcibly deprived anyone of property which he had at that time, I will



points out, the concern of Roman jurists had been to find solutions, in the

texts, to specific cases; a task in which “no elaborately reasoned justification

was needed, for to persons outside the elite group the jurist’s own authority

was enough and those inside would understand the reasons well enough”.31

These assumptions and experiences did not correspond in time or place to

the world in which the glossators worked, making the original meaning of

the texts simply incomprehensible —or at best, useless— to them.

The glossators drew the tools with which to generate the meaning of the

texts from their intellectual environment. It is common to link the school of

the glossators to medieval Scholasticism.32 Scholastic methods presumed

that the mass of propositions with which one worked were all true. At stake

was their relation to one another, their systematization, not their validity.

This [the Scholastic] method, which was first fully developed in the early

1100’s, both in law and in theology, presupposes the absolute authority of

certain books, which are to be comprehended as containing an integrated

and complete body of doctrine; but paradoxically, it also presupposes that

there may be both gaps and contradictions within the text: and it sets as its

main task the summation of the text, the closing of gaps within it, and the

resolution of contradictions. The method is called “dialectical” in the twelfth-

century sense of that word, meaning that it seeks the reconciliation of oppo-

sites.33
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grant an action only for a year, but after the year has elapsed I will grant one with refer-

ence to what has [subsequently] come into hands of him who dispossessed the complain-

ant by force’. Such propositions are then followed by quotations from opinions of various

jurists”.
31 DAWSON, supra note 26 at 116.
32 MICHEL VILLEY, LA FORMATION DE LA PENSÉE JURIDIQUE MODERNE 104-108

(Editions Montchrestiene, 1975). Villey goes as far as considering this period as la Revolu-

tion scolastique. Scholasticism was the dominant philosophical movement in Western Eu-

rope from the 9th AD to the 17th century AD, drawing from a tradition which combined

religious dogma with patristic philosophy and later, importantly, Aristotelian philosophy.
33 BERMAN, supra note 3 at 131. The dialectical method for the summation of the Jus-

tinian text, Berman explains, had roots in Greek philosophy and Roman jurisprudence,

but transformed the methods of both traditions to a considerable extent. Berman traces di-

alectics from Greek philosophy starting with Plato who equated it with a method to arrive

at truth, that is, a science (the science in fact). In Plato’s thought it consisted, basically, of

refuting one’s opponents statements by exposing their own contradictions; drawing gener-

alizations from true propositions about particular cases; and defining concepts through

distinctions arrived at through analysis of a genus into species and synthesis of species into

genus and genera into larger genera. Plato also believed that the truth was obtainable only

through deductive logic, not inductive logic. Aristotle, on the other hand, distinguished be-

tween dialectic reasoning and apodictic reasoning. Apodictic reasoning started from proposi-

tions known to be true and arrived at certain truths; dialectical reasoning, on the other

hand, started from problems or, at best, debatable premises and arrived, again at best, at

probabilities. Although both types of reasoning could use either inductive logic or deduc-



Jurists, like theologians, were concerned with making sense out of the

texts without questioning the authority of any part of them. All texts were

equally authoritative; they simply had different scopes or spoke to different

questions. If authoritative texts seemed conflicting or lacking, it was as-

sumed that this was because further understanding was needed, not because

the texts needed correction or addition.

In the process of solving contradictions, medieval jurists increasingly ab-

stracted specific rules from their context, a tendency already present in Ro-

man legal texts. At the risk of oversimplifying, the evolution of ancient Ro-

man law can be depicted as one of increasing abstraction.34 The activity of

the interpreter went from elaborating definitiones,35 which were broad de-

scriptive statements of the law dealing with a common set of specific cases;

to producing regulae,36 which were normative propositions (initially elabo-

rated by jurists but later incorporated into imperial legislation) designed to

deal with several common cases. Medieval jurists carried this tendency to-

wards abstraction even further by using legal maxims in the sense of self-ev-

ident, normative, abstract propositions from which legal conclusions could

be deduced.
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tive logic, dialectic reasoning is better suited to use inductive logic whereas, in apodictic

reasoning deductive logic is appropriate depending on the kind of science. The Stoics,

from whom Roman jurists would inherit the dialectic method, used dialectics as a method

for analyzing arguments and defining concepts by analysis and synthesis, separating dia-

lectics from logic and linking it with rhetoric and grammar. The Roman jurists, for their

part, were the first to apply these methods to legal texts (the Greeks didn’t consider legal

rules as valid starting points for reasoning) and used them basically for classifications and

for formulating rules implicit in decisions. Though Berman speaks of a “subtle” distinction

in this last use between “definitions”, which were more closely linked to the case, and

“rules” derived from cases but capable of being considered separately from the case, it

seems that this distinction pales in comparison with the extrapolation towards “maxims”

that the medieval jurists would undertake. See BERMAN, supra note 3 at 132-139.
34 The tendency towards abstraction was coupled by a tendency to increased norma-

tiveness. By normativeness, I refer to the normative character that legal commentaries of

normative rules increasingly took. At first look, we would expect a commentary on an au-

thoritative text to describe what that text is saying. The authoritativeness of the text implies

that the interpreter will clarify the sense that the text already has. The text is normative,

the commentary on the text is not and so we should expect it to limit itself to describing a

normative text. In Western legal science what we see, I argue, is an increasingly normative

character of the commentary, rivaling to some extent the authoritative text itself. Rather

than describing the normative text, commentaries dictate or norm what the text should be un-

derstood to say. Under the pretense of describing the meaning of a text, commentators ac-

tually infuse it with new sense. In short, normativeness here is to be understood by opposition

to description.
35 STEIN, supra note 19 chapter 2.
36 For a detailed analysis of the emergence of regulae in Roman jurisprudence, see STEIN,

supra note 19, chapters III, IV & V.



This increased abstraction in the work of the glossators requires an ex-

planation of their use of the closing title of the Digest (title 50.17). Justinian

had included a list of 211 abstract (‘maxim-like’, in the words of Stein) legal

rules.37 According to Stein, these rules, in their original contexts, were often

regulae of the classical period of Roman jurisprudence (the first two and a

half centuries A.D.):38 broad statements which explained a series of con-

crete juristic decisions in the text preceding it. By removing the texts from

the cases, the Digest compilers broadened the scope of application of the

formulations. Detached from their context, the broad statements could be

applied to an indefinitely growing number of concrete cases. Those new

cases might have little to do with the original scope of the rule. An example

helps illustrate this:

Occasionally the compilers were so keen to obtain a neat maxim of dra-

matic simplicity, that they left it ambiguous, as in the case of fr. 56, semper in

dubiis benigniora praeferenda sunt. To say that in doubtful matters the more be-

nevolent interpretation should be preferred raises the question, more bene-

volent to whom? It is only when it is seen that the maxim is derived from a

discussion of legacies, that it becomes clear that it originally meant “more

favorable to the legatee”.39

This structure of the Corpus Iuris as a mass of specific legal texts sealed by

a list of abstract maxims was fundamental to the glossators. The glossators

went much further toward abstraction than the Roman jurists had by mak-

ing generalizations of similar cases: they took the maxim-like regulae “as le-

gal ‘maxims’, that is, as independent principles of universal validity”.40 Fur-

thermore, they used other sections of the Justinian text, not originally stated

as regulae, and took them out of context so as to make them into maxims as

well.41

Whenever medieval jurists used regulae as maxims, they were fundamen-

tally using solutions resulting from a problematic starting point as maxims

from which to deduce necessary conclusions. Aristotle held that dialectical

reasoning was to be deployed when starting from problematic propositions

and could arrive only at probabilities, not certainties; apodictic reasoning, on

the other hand, was premised on propositions known to be true and could

FROM REVELATION TO CREATION 43

37 The following lines are based on Stein’s account of the Justinian compilation found

in STEIN, supra note 19 at 118-120.
38 For details on the periods in which Roman legal history is divided see notes 35 and 36.
39 STEIN, supra note 19 at 119. The text “in doubtful matters the more benevolent in-

terpretations should be preferred” would have dramatically different consequences in a dif-

ferent kind of case, say, in sentencing a criminal.
40 BERMAN, supra note 3 at 139.
41 STEIN, supra note 19 at 131.



therefore arrive at conclusions that were certain.42 Medieval jurists claimed

apodictic certainty for dialectical arguments.

Today it would be problematic, to say the least, to claim the applicability

of apodictic reasoning to legal rules, for we would be pressed to accept legal

rules as uncontested statements of truth. But that is what medieval jurists

did when extracting regulae from their specific contexts of the Corpus Iuris

and using them as universal maxims. The use of apodictic reasoning in law,

however, would not be controversial if legal rules are assumed to be di-

vinely inspired truths, which, I propose, is what enabled medieval jurists to

deploy their analytic and synthetic methods with apodictic authority in

these texts. Treating legal rules as authoritative maxims, that is as truths,

was a key move in allowing them to think of the Corpus Iuris as a complete

and consistent whole. It enabled the glossators to elevate particular state-

ments to general statements and from there derive particular conclusions,

which in turn allowed them to close gaps. They were also able to reconcile

contradictory propositions by distinguishing them according to their level

of generality in genus and species. They moved through the mass of cases,

rules and doctrine by way of premising deductive logic on the regulae as if

they were universal maxims. This might have been consistent with their un-

derstanding of the Justinian text as truth, parallel to the revealed truth of

the Bible, but it posed serious problems in terms of the Aristotelian logic

they thought they were emulating. In the words of Berman:

Aristotle had denied the apodictic character of dialectical reasoning. It could

not achieve certainty because its premises were uncertain. The twelfth-cen-

tury jurists of Western Europe, on the contrary, used the Aristotelian dia-

lectic for the purpose of demonstrating what is true and what is just. They

turned Aristotle on his head by conflating dialectical and apodictic reason-

ing and applying both to the analysis and synthesis of legal norms. In con-

trast to the earlier Roman jurists and the earlier Greek philosophers, they

supposed that they could prove by reason the universal truth and universal

justice of authoritative legal texts… Since Roman legal norms were true

and just, they could be reasoned from, apodictically, to discover new truth

and justice. But since they contained gaps, ambiguities, and contradictions,

they had to be reasoned from dialectically as well; that is, problems had to

be put, classifications and definitions made, opposing opinions stated, con-

flicts synthesized.

This was the first systematic application of St. Anselm’s famous motto,

Credo ut intelligam (“I believe in order that I may understand”).43

Related to the truth-character that the glossators attributed to the texts

they expounded, and equally relevant to their work, was the assimilation of
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legal regulae to scientific laws.44 In explaining this, I will borrow from Peter

Stein’s detailed look at the work of some glossators. Stein tells us that, for

Bulgarus, a leading second generation glossator, a “regula was not primarily

a norm but more like a scientific law, such as the law of gravity, i.e. a gen-

eralization from a number of regularly occurring instances”.45 This attitude

towards the regulae explains the ease with which they abstracted concrete

texts and restated them as maxims that could harmonize with each other. It

also helps explain the deduction, through syllogism, of legal consequences

from abstract (or, more precisely, abstracted) regulae as if they logically fol-

lowed. According to Stein, Bulgarus presents the rule as being constituted

by a series of pre-existing situations of fact. “The regula converts the single

instances into a universal proposition”46 through the process of induction,

so that the legal rule parallels the law of nature. This process was linked to

the role the Greek notions of genus and species played in understanding the

reguale. A rule that emerges from finding the common element in singly oc-

curring instances was understood as a genus and encompassed many species

(i.e. singularly occurring instances). “The regula is thus likened to a genus

comprehending a number of species”.47

Regulae, however, were not only understood as general descriptive state-

ments of what law is; they became normative statements that made new

law. Thus, the descriptive and normative functions of finding regulae came

to be confused.48 This expansive understanding of the attributes of the

regulae of legal texts was coupled with a blurring of the distinction between

the regulae and the glosses medieval jurists made to those regulae. By the late

12th century, civil lawyers had borrowed these glosses or commentaries,

called brocards, from canonists to serve as collections of

...short general rules, each supported by references to the texts. Often, but

not always, one rule is followed by another which seems to contradict it,

also backed by texts. The essence of a brocard was coming to be a generale,

which could be used as the starting point of a legal argument… There is lit-

tle difference between a generale (or brocard) and a regula, except that a regula

was normally found stated in the authoritative texts, while a generale was

manufactured out of materials found in the texts.49
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Once the normative character of the regulae was considered and the com-

mentaries on the texts formulated in a short and general manner, the three

degrees of propositions (particular rule of a decision, universal regulae and

general brocard) were easily confused. As this happened, the descriptive

and normative functions of the practice of medieval jurists were increas-

ingly harder to distinguish. The move of attributing normative qualities to

regulae had already been taken by canonist glossators before civil glossators

reached that point: “Gratian had explained regula... as deriving from regere,

rule, or rectus, right, and as being a norm of conduct, prescribing what was

right or correcting what was wrong”.50

Whichever way civil or canon lawyers arrived at attributing normative

or law-making qualities to meta-legal interpretations of legal texts, this move-

ment foreshadows the decoupling of juristic analysis from the authoritative

text and the independent normative authority that juristic work would ac-

quire in later times, as we will see when we look at the work of Thomas

Aquinas and its effects on the legal doctrines of the Second Scholastic.51

In short, medieval legal sciences relied on the use of logical tools, such as

induction and deduction, classification in genus and species. Through them,

increasingly abstract legal propositions with increasingly normative roles

were developed. In doing so, the distinctions between apodictic and dialec-

tic reasoning became blurred, as well as the distinctions between particular

rule, universal rule (regulae) and commentary (generale). This conflation was

enabled by the truth-character they attributed to the authoritative texts ex-

pounded. In the background, there was the assumption that legal texts ex-

pressed truths of unquestioned authority, in a manner similar to the way in

which religious texts expressing divine revelation.

5. The Ius Commune: A Leap of Faith

Late medieval jurists therefore held the mutually exclusive belief that the

texts they were expounding were simultaneously known truths and prob-

lematic propositions. The gaps and inconsistencies which required dialecti-

cal reasoning resulted from the unsystematic nature of the texts themselves.

However, their understanding of it as a system emerged out of a leap of

faith that owed much to the assimilation of authoritative legal texts to au-

thoritative religious texts. Their use of particular rules as universal maxims

was premised on the idea that “every legal decision or rule is a species of

the genus law. This made it possible for them to use every part of the law to
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build the whole, and at the same time to use the whole to interpret every

part”.52

The Scholasticism of the glossators seems to have been built on a series

of contradictions which today seem untenable and betray the Aristotelian

foundations on which they were built: confusing particulars and universals,

rules and maxims, obiter dicta and central statements, analogy and distinc-

tion, apodictic and dialectic reasoning, known truths and debatable propo-

sitions. This is understandable, however, in a world in which moral precept

and statement of truth, reason and revelation, secular and sacred, are con-

fused to the brink of equation. All of this is incomprehensible if the quasi-

biblical nature of the Corpus Iuris Civilis is not brought to the forefront.

A true, complete and consistent body of law was the premise, not the

product, of the endeavor of jurists. This enterprise was made possible by

belief; by the collapse of a series of dichotomies: Justice and Truth, biblical

authority and imperial authority, certainty and polemic, particular and uni-

versal. Quite literally, a leap of faith enabled the display of scientific in-

quiry.53

Whatever the problems with the legal science developed by jurists of late

medieval Europe, it lay the foundations on which Western jurisprudence

would be built over the coming centuries. A complete, coherent and consis-

tent body of law as the basic assumption; the truth-character attributed to

legal propositions and the corresponding study of law by means of working

out the logical consequences of those propositions; a marked tendency to-

wards increasing abstraction; and the normative character of juristic com-

mentaries were all elements which, in one way or another, came to deter-

mine the development of legal science and positive law in the West.

Methodologically, the premises of completeness, truth and normativeness

coupled with tools of abstraction would prove long lasting.

At the close of the Middle Ages, in the midst of major historical events

like the end of the Reconquista in Spain, the Reformation in Central and

Northern Europe, the circumnavigation of Africa and the conquest and co-

lonization of America, a great transformation in legal thought would be en-

gendered. This time, however, it would come not from the professional

class of jurists, but from a different profession, also grounded in the univer-

sity: theologians.

III. CREATION: THE ASCENT OF LEGAL DOCTRINE

In the 16th century, Catholic theologians faced the challenges of the Ref-

ormation. In response, they refurbished their doctrines by recasting all
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mayor fields of knowledge, including law, in what had become Catholic or-

thodoxy: Thomistic theology. This recasting had a profound impact on law

and legal studies resulting in a shift from revelation to creation as the

source of knowledge about law.

Professor James Gordley54 holds that the doctrinal structure of private

law is common to all Western legal systems, including both common law

systems and civil law systems, and has the same origin:

In the sixteenth and early seventeenth centuries, a fairly small group of theo-

logians and jurists centered in Spain self-consciously attempted to synthe-

size the Roman legal texts with the moral theology of Thomas Aquinas.

The fundamental concepts and doctrines of private law with which we are

familiar are a simplification of the synthesis they achieved.55

I will follow Professor James Gordley’s thesis that Aquinas’s contribution

to legal doctrine lies in the Aristotelian methodology which he himself ap-

plied to the study of marriage and promises. Aquinas set the example that

Salamantine theologians and jurists would systematically follow in con-

structing legal doctrines.

The fairly small group of theologians that Gordley refers to is the Sala-

manca School, also known as the Second Scholastic or the Spanish Natural

Law School. It was composed of two generations of theologians and jurists

and was fathered by Francisco de Vitoria in the early 16th century at the

University of Salamanca. Thomistic philosophy had resurged at the start of

the 16th century at the University of Paris, headed by the Dominican Pi-

erre Crockaert.56 His pupil there, Francisco de Vitoria, returned to his na-

tive Spain in 1526 to the University of Salamanca where he remained until

his death 20 years later.57 The turn to Thomas Aquinas needs to be under-

stood in the context of the Reformation: against the “evils” of philosophical

nominalism, religious Protestantism and political absolutism,58 the Salaman-
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tine thinkers opposed a view of the world which supported the notion that

truth and faith were accessible to humankind by means of natural reason.

Legal inquiry, as deployed by the Second Scholastics, pivots on the idea

of creation as the source of legal knowledge. It is in nature that they find

the source of authoritative norms.59 Like the previous model built around

revelation, this model too finds the ultimate source of authority in divinity.

However, in this case, divinity is manifest through nature and not only rev-

elation, and is grasped through observation and reflection and not only by

making sense of authoritative texts. The shift to inquiring into nature rather

than text does not mean that creation displaced revelation or doctrine re-

placed text; rather, the idea was that doctrine and nature could speak

where text and revelation were silent. The more the text was silent, how-

ever, the more important doctrine would become. The relationships be-

tween revelation and creation and between divine law and natural law in

theology and moral theology are mirrored in the relationship between legal

text and legal doctrine in legal science.

Going beyond Professor Gordley’s concern with the origins of contract

doctrine, I argue that the importance of the Salamanca School in the his-

tory of legal thought also relates to the place they gave legal doctrine in their

work: a place of preeminence with regard to legal texts. The metaphysics

and epistemology of Thomas Aquinas on which the Salamantine jurists and

theologians relied enabled a shift in the locus (location) of the source of au-

thority of the law from specific texts to nature. This shift resulted in the in-

creased importance of doctrines since nature had to be interpreted to ren-

der normative guidance. Eventually the emphasis on legal doctrines cast a

shadow on the texts themselves.

1. Doctrinal Work of the Second Scholastics

Most participants in the Salamanca School were trained as theologians,

not as jurists. To convey the importance of their work in law, I will illus-

trate the doctrinal legal work with some examples, relying on Professor

Gordley’s detailed and illustrative analysis of their work on contract doc-

trine.

In discussing contracts, the Salamantines were concerned with a myriad

of problems which ranged from such broad fundamental issues as the bind-

ing force of contracts to issues as detailed as how one can determine the just

price of things. The keystone to the development of their doctrines was to

explain the binding force of contracts as a function of the Aristotelian-Tho-

mistic virtues of fidelity (promise-keeping), commutative justice (fair exchan-
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ge) and liberality (gift-giving).60 They distinguished between different con-

tracts, which they understood as accepted promises (therefore involving the

virtue of promise-keeping), by determining whether they constituted an ex-

ercise in the virtue of commutative justice or in the virtue of liberality.61

They explained that, by virtue of fidelity (promise-keeping), contracts per-

formed in exercise of liberality (and thus not directly resulting in an injus-

tice if the obliged party did not perform) were as binding as those made in

exercise of commutative justice. In consequence, “every enforceable con-

tract had to be made for one of two causae or reasons: ‘liberality’, or the re-

ceipt of a performance in return for one’s own”. In other words, they had

to be made either for causa gratuita or causa onerosa.62

They drew important theoretical implications from the distinction of the

reasons or causes for making a contract. Since contracts were promises

made in exercise of a virtue it was important that the circumstances (who?

what? when?) of the contract be detailed in accordance with such virtues.63

The detailed issues they raised and attempted to solve were then fit into this

virtue-oriented definition of contracts. Depending on the virtue exercised,

the enforceability of a contract began at one point or another (when the of-

fer was accepted or when it was first made).64 Also, the conditions to be met

in terms of the understanding and willingness of the parties would be differ-

ent.65 The answers to questions, such as “what types of contracts can be

made?”, “what is required in making them?”, “what is presupposed?”,

“what is implicit?” and “what is allowed?” in each type of contract, were all

related in some way to the virtue in pursuance of which the contract was

entered.66

The method they used to address their concerns “proceeded by defining

an object of study and then extracting consequences from the definition”.67

A definition is first constructed by looking at the end that is pursued, and

then filling in the definition of the concept in accordance with that end. Di-
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verse consequences can, thereby, be derived from the definition. The

method is characterized by being both teleological and conceptualist. It is

based on a method developed by Aristotle and applied by Thomas Aquinas

to promises and to the contract of marriage, from which the Spanish jurists

borrowed it. In Aristotelian thought, the definition captured the “essence”

of a thing, stating it in terms of the genus to which it belongs and the specific

difference that sets it apart from other things in that general class. The essence

was a mental image corresponding to the substantial form —the set charac-

teristics of a thing that make it what it is— of a thing; such characteristics

are derived by looking at the causes (material, formal, efficient and final) of

a thing, most importantly —for the Second Scholastics— the final cause. For

Aristotle, the final cause refers to the characteristic way in which a thing be-

haves, not its conscious purpose. 68 As the Second Scholastics used the idea

of final cause or end in building legal concepts, the final cause was understood

as the conscious purpose of the person that engaged in the legal activity.

Starting from that purpose (or rather from the purpose they assumed peo-

ple must have), they defined the legal concept. With a definition at hand,

they derived legal consequences that implied the legal rules that were to

regulate that activity.

The whole approach was based on the Aristotelian apparatus for under-

standing things, which when applied to developing legal concepts provided

the basic metaphysical assumptions on which they were built.69 In the Phys-

ics, Aristotle held that “we know a thing only when we can say why it is as it

is —which in fact means grasping its primary causes—…” which he ex-

plains one by one.70 First, he mentions the material cause: “In one sense, what
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is described as a cause is that material out of which a thing comes into be-

ing and which remains present in it. Such, for instance, is bronze in the

case of a statute…”.71 Next, the formal cause (or substantial form): “…the form

and pattern are a cause, that is to say the statement of the essence genera to

which it belongs…”.72 Here he refers to the characteristics which classify

something as belonging to a particular species within a wider genus. Thus,

the formal cause is expressed in a definition that locates something within a

species and a larger genus. Then, there is the efficient cause “…the initiating

source of change or rest: the person who advises an action, for instance, is

the cause of the action; the father is the cause of his child; and in general,

what produces is the cause of what is changed”.73 Lastly, he mentions the fi-

nal cause: “There is what is a cause insofar as it is an end (telos): this is the

purpose of a thing…”.74 Aristotle also states that “All the intermediate

things, too, that come into being through the agency of something else for

this same end have this as their cause”:75 meaning that all the means that

are brought about subsequently for the same end, share this end as a final

cause, e.g. organs in a body or steps in a recipe.

Aristotle developed the theory of the four causes. With the Aristotelian

method in hand, Thomas defined human actions such as the act of mar-

riage. He understood the ends of actions to be the exercise of virtues, such

as fidelity. With the example Thomas laid out, the Second Scholastics un-

dertook the enterprise of systematically reformulating legal concepts and

Roman law.

The importance of virtues in understanding human actions makes sense

in Thomistic philosophy. Fulfilling the principles of natural law, specifically

the most fundamental of them —doing good and refraining from doing

evil— requires that people act virtuously. People need to draw on such vir-

tues to obey natural law. The four cardinal virtues of Aristotle were key.

Out of prudence, fortitude, temperance and justice, this last one was more

directly involved in common political life. The virtue of justice, then, was

the keystone of many of the laws concerning social interaction. All virtues

are required to fulfill the natural law, and the virtue of justice is most rele-

vant concerning the laws of human interaction. Behaving virtuously and

fulfilling the law become synonymous.

The reformulation of legal doctrine carried out by the Second Scholas-

tics consisted of systematically subjecting the different legal figures received
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from Roman law to the Thomistic model so as to build not only definitions

of legal concepts, but also theories to go with the concepts. They would de-

fine a legal transaction and from that definition derive the obligations

which followed for each party. Definitions were constructed by identifying

an end for which the transaction served as well as a larger type, genus, to

which the transaction belonged (genus was identified as a function of the vir-

tue which was pursued; for example, whether it was an act of commutative

justice or an act of liberality). The obligations derived from the definition

were either a) considered included in the concepts used to establish the defi-

nition or b) they were necessary means to the end by virtue of which the

contract was defined.

Let us explore the example of contracts as presented by Professor Gord-

ley.76 In trying to answer the question of when (and why) a contract is bind-

ing, the Second Scholastics, as we have seen, defined contracts in terms of

an end. They defined contracts as promises made in pursuit of one of two

ends: the virtue of liberality or the virtue of commutative justice. Their le-

gally binding force came from the pursuance of those virtues.77 When

promises were made for a reason that could not be considered an exercise

of either virtue (i.e. for a good causa), they were considered unenforceable.

Contracts then, could be classified as either a) onerous, that is, made by

a causa onerosa, if there were matching obligations by the parties involved

and thus served the virtue of commutative justice, or b) gratuitous, that is,

made for a causa gratuita, if the obligations fell only on one party and the

other party received only benefits. By the implications of “commutative jus-

tice” and “liberality”, this classification enriched the tautological affirmation

that the person who makes a promise can either get something or nothing

in exchange for the promise. The implications of the use of the two virtues

for defining and classifying contracts were that it had to either impose equiv-

alent obligations and benefits, depending on whether a contract was onerous

or gratuitous, or give to the “right persons, the right amounts, at the right

time”, respectively.

Let us imagine the case of an onerous contract that exercised the virtue

of commutative justice such as a sale of a horse. The price paid for the

horse had to correspond to its value. It would not further commutative jus-

tice to trade a prize horse for 50 dollars. If the horse, on the other hand, is

dead and is being sold as meat, 50 dollars might be adequate and 50,000

clearly would not. In any case, the price must correspond to the value of

the object sold.
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Let us now imagine the case of a gratuitous contract in exercise of the

virtue of liberality such as donating money so that others feed the poor. It

would be inappropriate to donate 5 dollars to establish a soup kitchen that

would provide relief to the poor. It would also be inappropriate to donate

blankets to a homeless shelter at the end of winter instead of at the begin-

ning or else to give the money for establishing a soup kitchen to the local

loan shark.

This classification had certain consequences when turning to other ques-

tions. For example, when considering the question of when a promise be-

comes binding (whether when made, when expressed or when accepted),

Molina was of the opinion that in onerous contracts, and only in onerous

contracts, the offer had to be accepted for it to become binding since by es-

tablishing mutual obligations, contracts required mutual consent.78 Exam-

ples: it would be incorrect to consider that I would find myself obligated to

give you 50 dollars for the horse carcass if you have not yet accepted to sell

it to me for 50 dollars. On the other hand, it seems more reasonable for me

to have an obligation to donate blankets at the beginning of winter once I

have mentioned it to my friends (or the IRS) even if the homeless shelter

has not yet found out about my kind offer.

In dealing with consent in contracts, the theories elaborated by the Sec-

ond Scholastics again derived from the initial definition of a contract in

terms of the ends pursued by the contract. Because contracting was pur-

poseful action, the person must both know the essential elements of the ac-

tion to be performed and choose to do them. They interpreted duress as af-

fecting the choice element of consent while mistake and fraud concerned

the knowledge element.

Here, Aristotelian-Thomistic metaphysics played a further role: the con-

sequences of the action could be distinguished as being either of the essence

of the action or merely accidental. A promisor needed only to understand

and want the essential characteristics of an action in order to be bound, re-

gardless of whether he wished to avoid or actually avoided other conse-

quences. Example: I need to both understand that I have to pay 50 dollars in

order to get the horse carcass and want to do so in order for the contract to

be binding. If I thought you were donating it to me at the time I picked it

up, it would not be binding for me to pay (but I would have to return your

carcass). If you put a gun to my head so that I would agree to buy the

horse’s carcass, it also would not be binding.

As to the content of a contract, Aristotelian-Thomistic metaphysical as-

sumptions also determined the theories. Here is where the teleological-con-

ceptual character of the methodology becomes more evident and the defini-

tions better rounded.
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For the late scholastics, as for Thomas, once one had defined a transaction

one could move from the definition to a description of the obligations that

the transaction entails. One defined a transaction by identifying its end and

placing it in some larger type or category of actions to which it belongs.

Thus, as we have seen, Thomas classified the contracts familiar from Ro-

man law by identifying them as acts of liberality or commutative justice and

by identifying the end that each serves. Some contracts transfer ownership

of a thing, as in a sale, some the use of a thing, as in a lease, and some trans-

fer the thing for safe keeping, as in a deposit, or to secure an obligation, as

in pledge and suretyship.79

While the classification had been made by Thomas Aquinas, Second

Scholastics —such as Conradus and Soto— attempted to “devise a system

of classification that would encompass all possible contracts and reduce

them to a set number of natural types”.80 The purpose of such classification

was to identify types of contracts and the normative consequences that nat-

urally followed from those types. Thus, the terms normally contained in

different types of contracts were, in turn, classified according to a distinc-

tion developed by an earlier medieval jurist (Baldus), also inspired in Aristo-

telian philosophy:

The “essential” terms were necessary for a contract of a given type to exist

and were the “original root” form which the “natural” terms arose. The

“natural” terms were read into a contract when the parties had made no

other express provision. The “accidental” terms were binding only if the

parties mentioned them expressly.81

In establishing the different “natural” types of contracts, the Second

Scholastics established the “natural” terms that could be read into a con-

tract, even if the parties had not agreed to them. Examples: 1) An essential

term of a contract: that there is a price paid in exchange for the prize horse.

If I were to offer a beautiful hog in exchange for the prize horse, we would

be talking about a different type of contract, not a sale. 2) A natural term: if

we did not specify which prize horse was to be sold, that the prize horse

should be a healthy prize horse with four legs. 3) An accidental term: that the

price be paid in one dollar bills at the corner of Chapel Street and College

Street at three in the morning by a clown dressed in a green ballet outfit.

This system of classification of contracts and of terms of contracts still

sounds familiar today in modern contract doctrine in the continental tradi-

tion.
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So far, I have used examples to illustrate how the Salamantine theolo-

gians deployed the teleological-conceptual method in defining legal con-

cepts, deriving consequences and developing doctrines. I now want to turn

to the manner in which they used Aristotle’s four causes, for it will help to

better understand the impact of the Second Scholastics on later develop-

ments in legal thought. To do so, we must look at how Thomas treated hu-

man actions. In some respects, Thomas treated human action as Aristotle

would have treated natural objects; in others, he treated human action as

Aristotle would treat man-made things. When considering the causes of

things, Aristotle held that, in natural things, formal cause and end (i.e. final

cause) are one and the same; in the case of products of human art, each

cause was a different thing.82 In natural objects, the final cause “is whatever

lies at the end of the regular series of developmental changes that typical

specimens of a given species undergo… the telos of a developing tiger is to be

a tiger”.83 The formal cause of a tiger is also to be a tiger: to have the charac-

teristics proper of a tiger. In the case of a chair, the final cause is the purpose

of the human that made it: to allow someone to sit down or to sell it in or-

der to obtain money. The formal cause of a chair is to have the characteristics

proper of a chair (the characteristics in the carpenter’s mind before being

imposed on the material cause, i.e. wood): a seat, some sort of support and a

back.

I hold that the way Thomas and the theologians of Salamanca under-

stood human actions oscillated between these two kinds of things (natural

and man-made). This produced a conflation among end, purpose and es-

sence (final cause, purpose, and formal cause) of legal concepts. For now, let us

concentrate on the methods and understandings of the Second Scholastics.

On one hand, they treated human actions as man-made things, for they

identified the end or final cause of the action with the purpose of the agent.

“According to Thomas, the essence of an action is defined by the end for

which it is preformed. In that respect, an action is like a man-made thing

such as a couch or a house. Such things are defined by the ends for which

they are made”.84 On the other hand, however, the end of an action was

identified with its essence or formal cause: “This concept in the mind that

corresponds to the ‘substantial form’ is the ‘essence’ of a thing”.85 The iden-

tification of formal and final cause —in Aristotle— corresponds to natural

things, not to man-made things. In treating human actions as analogous to
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crafts or actions in so far as final cause and purpose are identified; and analo-

gous to natural objects in so far as final cause and formal cause are identified,

the method produced —required— the identification of all three things (pur-

pose-end/final cause-essence/formal cause) in dealing with human actions.86 The

result is that human actions —such as exchanging— when translated into

legal concepts —such as contracts— become essentialized and objectified.87

They acquired the qualities of naturally occurring things and they become

objective, constant and discrete entities which can be fully understood by

grasping their essence. The difference between their ends and their essence

is erased, and thus the end becomes necessarily fixed.

Let us now turn to the normative implications of this understanding of

the theory of the four causes. In defining an action and drawing normative

consequences from that definition under the Aristotelian-Thomistic meth-

odology, we are engaged in a process that inserts an intermediate step in

purely teleological reasoning, rendering a richer ground from which to

draw normative implications. We cannot engage in only a two-step process

in which one identifies the end of an action and derives proper action to be

taken in pursuance of that end. We need to at least a) identify the end or

ends, b) develop a definition of a concept that accounts for that end, and c)
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notion of purpose is equivocal. “Purpose” can refer to the intent of the agent. Understood in

this way, it seems proper to treat actions like man-made things and identify end and purpose.

“Purpose”, however, can refer to an immediate purpose, an immediately desired effect, re-

gardless of whatever the ultimate goal may be. For example, if I walk three blocks to buy

tickets for a concert, “walking” has the intent of providing me with concert tickets but it

also has the immediate purpose of displacing me from one spot (my home) to the other

(the box office). In the case of understanding “purpose” as immediate purpose, it seems

correct to identify purpose and formal cause. It is a different thing, however if we try to equate

formal cause with purpose if by purpose we mean something as mediate as living the virtuous

life in adoration of God or some analogous end. When discussing an end as distant as that,

one cannot equate final cause and formal cause without further specifying a sequence of im-

mediate ends that link each one as a means to an ultimate end. However, we must keep in

mind that Thomas and the Second Scholastics were concerned with moral law. Any “im-

mediate purpose” needs to be understood in its relation to the ultimate purpose of human-

kind when we are concerned with the morality or normative quality of human activity. If I

walk to the box office to steal the tickets I am not likely to forward my ultimate purpose as

a human being (whether that ultimate purpose is related to my rational potential, as in Ar-

istotle, or my relationship to God, as in Aquinas).
87 By “essentialized” I mean that actions are considered only in their essence, that is,

only the necessary and sufficient conditions that are thought to make something what it is

in detriment of the highly contextual and specific “accidents”. By “objectified” I mean that

actions are treated as discrete, abstract entities, understandable independently of context,

with an objective, true essence. These two characteristics make for the consideration of ac-

tions as things that are fixed, constant and abstract. This contrasts with an understanding

of actions as deeply imbedded within a context outside of which they are not meaningful.



draw consequences from the concept.88 What is more, step b), developing a

definition, requires accounting for the other causes of something, at least

the material and efficient causes. Introducing a definition that must account

for causes other than the final cause further complicates teleological-con-

ceptual reasoning and sets it apart from simpler teleological reasoning.

Because in Aristotelian-Thomistic methodology one is necessarily involv-

ed in teleological inquiry when constructing concepts, the two processes are

intertwined. “Conceptual reasoning, by which one moved from a definition

to its consequences, was therefore inseparable from teleological reasoning,

by which one moved from a desired end to a conclusion about the appro-

priate means”.89 Concepts and definitions play a central role that goes be-

yond the means-to-ends reasoning structure of pure teleological thinking.

We are before teleological-conceptual reasoning.

Many of the issues that the Second Scholastics dealt with were not new

and the solutions they proposed to concrete problems had often been ad-

vanced before, either by Thomas or by medieval jurists. What is important

in the work of the Salamantine theologians is that they engaged legal ques-

tions by developing concepts and theories that allowed them to treat the

problems the texts presented in a consistent manner and provide more co-

herent sets of solutions for the different sets of problems. They dealt with

the problems systematically, through concepts and elaborate doctrines that at-

tempted to solve legal questions in an integrated manner. They faced legal

problems, rather than legal texts.90

We can summarize the methodology of the Second Scholastic as follows:

a) constructing a definition of a concept in reference to the ends pursued and

its specific differences, and then b) extracting consequences from that defi-

nition. Gordley has called this teleological-conceptual thinking. The two

basic moves worked by applying Aristotelian metaphysics to a Thomistic

world in which, being designed and created by a deity, everything is or-

dered around final causes; in other words, it is purposeful and accessible to

reason. This allowed for the identification of purpose and essence, and re-

sulted in the objectification and essentialization of human actions.

Let us now turn to the theological and epistemological foundations of the

methodology.
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2. The Importance of Aristotelian-Thomistic Metaphysics

The metaphysical assumptions and methodology underlying the Second

Scholastic’s doctrinal work were directly taken from the 13th century Do-

minican theologian Thomas Aquinas. The importance of Thomistic philos-

ophy and metaphysics, as understood by the Spanish theologians, lies not

only in that it provided the blueprint for developing legal doctrine in very

peculiar and elaborate ways, but also in that it justified the need for such doc-

trines and underlined their importance.

The Aristotelian-Thomistic world is a place created by God and im-

printed with order. Furthermore, it is a world knowable to the human mind

through reason because God implanted human reason in people to share in

His divine reason. It is a world inhabited by substances. These substances,

created by God according to His divine reason, are subject to the meta-

physical model discussed above. Thus, they belong to a genus and a spe-

cies, have specific differences, final causes, natures, substantial forms, acci-

dents, material and efficient causes, etc.91 In such a world, what is good is

for each thing created by God is for it to follow its proper order, as or-

dained by God when He established its nature.92

Michel Villey explains why, in such a world, knowing nature, specifically

human nature, both requires and constitutes a moral philosophy.93 As all

else, humans must follow their nature and they must do so in two ways: in-

stinctively, because they share in the class of animals; and rationally, be-

cause rationality is the specific difference which distinguishes humans from

other animals. This rationality implies that humans have the liberty to act

according to, or contrary to their nature. If, because of their rationality,

they can act according to or contrary to nature, it is important that they

procure themselves of the rationally ascertainable guidelines that will point

them toward the good, towards the realization of the potential that corre-

sponds to their nature. Inquiring into human nature thereby acquires a

normative dimension. Moral philosophy, which is to guide human liberty,

must be an ordering of human life towards the ends proper to human na-

ture.

Thomas’s intricate and sophisticated theory of knowledge94 explains not

only how we know the world but also how we make practical (including
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thought.
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moral) deliberations for “[p]ractical understanding differs from theorizing only in in-

tention” and “[b]eing good and being true imply one another: we value truth

as a good, we perceive goodness as a truth about things”.95 This “general

theory of knowledge”, as Villey calls it, is the one Aquinas applied to ques-

tions of law and justice.96

In Aristotelian-Thomistic thought, all knowledge of nature comes through

the senses.97 In contrast, all moral knowledge is known in two ways: a) ei-

ther directly from God (in Scripture, for instance), or else, b) as does knowl-

edge of nature: through the senses.98 This, for Villey, has two consequen-

ces: first of all, the study of natural law will be based on “reality” (human

reality, that is); secondly, because the study of natural law is dependent on

our actual experience of the world, our knowledge of natural law is perfect-

ible, provisory and revisable.99

At the risk of oversimplifying the process, the Thomistic “general theory

of knowledge” sounds something like this:100 we perceive nature through

the senses, but we perceive only specific things (say, concrete people), par-

ticulars. This, however, does not tell us much about the nature (say, human

nature) of things or about moral law.101 Through the process of abstract-

ing102 the common elements of specific, concrete things, we go from the

concrete things perceived by our senses to genera and species, which allow

us to understand nature: “Since we can only understand what is actually

understandable (just as we can only sense what is actually there to be sensed),

our minds need to make things actually understandable by abstracting their

MEXICAN LAW REVIEW60 Vol. I, No. 1

95 THOMAS AQUINAS, SUMMA THEOLOGIAE 123 (Timothy McDermott ed., 1989).
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99 VILLEY, supra note 32 at 126.
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at 126-127.
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of susceptibility” of humans by which we become aware of what is. Ia qu. 79 art. 2, see AQUI-

NAS, supra note 95 at 121-122.
102 This process of abstraction is performed by the ability of the mind which Thomas

called agent mind to distinguish it form the receptive mind. Ia, qu. 79, art. 3; see AQUINAS, su-

pra note 95 at 122.



forms from their material conditions”.103 Through abstraction (i.e. induc-

tion) from experience we can understand: from specific movements we see

general inclinations; from concrete desires, we understand ends; from ends,

natures. Once we understand natures, we can deduct what is good and the

distinction between what is good and what is bad is what natural law is.

The science of natural law consists of inquiring into the ends and natures of

humans through observation so as to determine what is good and what is bad.

In Thomas’s world, natural law is not fixed. Thomas acknowledged the

essential mobility of human circumstances, and even seems to acknowledge

that human nature itself is capable of change.104 Thomas says that there is

an eternal law, but according to Villey, we should understand this in the

sense that from the existence of a permanent law (do good and avoid evil),

it does not follow that all law is fixed. The law which states that we should

do good and avoid evil is purely formal. As soon as we derive laws from

that first law, we enter contingent and conditional ground.105

So much for the place of natural law in Thomas’s “theory of knowl-

edge”. Natural law is not positive law, and in the work of Thomas they are

not to be confused. It is still necessary to further explain the link between

the two in order to understand why this Thomistic science of natural law,

based on the observation of nature, is relevant for the “doctrinalization” of

positive law. We need, therefore, to understand the links between natural

law and human law in Thomistic thought.

Positive law is the product of human law-making, not God’s. Like other

types of laws, it must fulfill the four elements that define law: “law is an or-

dinance of reason, for the general good, made by whoever has care of the

community, and promulgated”.106 Unlike other types of laws,107 the reason
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103 Ia, qu. 79, art. 3; see AQUINAS, supra note 95 at 122.
104 VILLEY, supra note 32 at 129-130.
105 Id. at 130.
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qu. 90, art. 1-2.
107 Thomas believes that there are four types of law: a) eternal law: “The plan by which

God, as ruler of the universe, governs all things, is a law in the true sense. And since it is

not a plan conceived in time we call it the eternal law”. AQUINAS, supra note 95 at 281.

IaIIae, qu. 91, art.; b) natural law: “Everything God plans obeys the standards of his eter-
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in a more profound way, themselves sharing the planning, making plans both for them-
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with their natural tendencies to appropriate behavior and goals. This distinctive sharing in

the eternal law we call the natural law, the law we have in us by nature”. AQUINAS, supra

note 95 at 281. IaIIae, qu. 91, art. 2. c) human law: “Reason when pursuing truth starts



that ordains it is not God’s, but rather human reason, which is what we

share of divine reason.108 Human law is necessary because natural law is in-

determinate in its details. Statements of natural law are as broad as first

premises and need further determination according to particular circum-

stance: “The injunctions of the law in us by nature are to reason planning

action what the first premises of the sciences are to reason pursuing truth:

self-evident starting points”.109 But natural law only gets us so far, for, in

deducing from the premises of natural law, natural reason may fail. Even

when it does not fail, proper deliberation on how to guide our actions must

also take account of the specificities and particular circumstances of a com-

munity and thus deal with specific situations in which natural law would be

inappropriate or else to which natural law doesn’t speak:

What makes man human is his rational soul, so all men tend by nature to

act reasonably, which is to act virtuously. That does not mean that the law

which is in us by nature prescribes every specific act of every virtue that can

be defined; rather it prescribes the acts to which nature immediately in-

clines us, but not those that only reasoned investigation can show help us

live well.110

Through reasoned investigation, then, humans must further determine a

course of action, which, when involving collective life, takes the form of law.

This understanding of natural law as premises from which norms of ac-

tion must be deduced requires certain clarifications to understand the need

for human law. First, there are things to which natural law does not speak

specifically “(attaching some particular penalty to a crime, for example)”.111

Second, even when natural law speaks to a circumstance and thus the si-

MEXICAN LAW REVIEW62 Vol. I, No. 1

form premises which cannot be proved but are known by nature, and draws conclusions

that belong to the various different sciences: these we do not know by nature but work out

by reason. In the same way [when planning action] man’s reason starts from injunctions of

law he has by nature as if from general premises that need no proof, and arrives at more

particular arrangements which, provided they fulfill the other defining conditions of law

previously mentioned, are called human laws”. AQUINAS, supra note 95 at 281. IaIIae, qu.

91, art. 3; and d) divine law: “Since the law of men is not enough to check and guide what

goes on within us, we needed a law of God as well”. AQUINAS, supra note 95 at 282. IaIIae,

qu. 91, art. 4. God provides this law through revelation, concretely through the Bible in

the Old and New Testaments: “The law of God divides into the Old Law and the New

Law, less and more fully developed versions of the same thing, like child and grownup”.

AQUINAS, supra note 95 at 282. IaIIae, qu. 91, art. 5.
108 “For the light of natural reason by which we tell good from evil (the law that is in us

by nature) is itself an imprint of God’s light in us”. AQUINAS, supra note 95 at 281. IaIIae,

qu. 91, art. 2.
109 Id. at 286. IaIIae, qu. 94, art. 2.
110 Id. at 287. IaIIae, qu. 94, art. 3.
111 Id. at 289. IaIIae, qu. 95, art. 2.



lence of natural law is not a problem, there might be need for exceptions.112

Finally, because of the possibility of mistakenly deducing a course of action

from natural law, the correct consequences of the first premises of natural

law should be reinforced and clarified in human law.113 There is thus a

need to determine and adapt the indications of natural law to particular cir-

cumstances.114 So we need human law to keep us from straying from the

thrust of natural law, to make exceptions when the particular circumstances

of a case require so, and to provide us with specific determinations that do

not follow from natural law.

Villey explains the relationship between positive law and natural law in

Thomas Aquinas by stating that legislation of positive law is a continuation

of the study of what is naturally just. All human law derives from natural

law in two ways: either as a conclusion arrived at by reasoning from the first

premises of natural law and applying it to the historical circumstances; or

else as a determination by adding specific precepts from a plurality of possible

specific precepts amenable to the vague precepts of natural law and in pur-

suance of their same ends.115 In this understanding of positive law, the sci-

ence of natural law does not speak so much about positive law as much as it

speaks to positive law. The inquiries and products of the science of natural

law take a prominent position in understanding, interpreting and reforming

positive law. When the work of the jurist is to expound an authoritative

text, the person that determines which is an authoritative text has the upper

hand. When the contents of the authoritative texts are subject to criticism by

reference to something authoritative outside the texts, experts become the

authorities.

Michel Villey suggests that the work of Thomas Aquinas provided for a

novel importance in the legislative function. In conceiving natural and di-

vine law as incomplete for the comprehensive ordaining of human societies

and in conceiving natural law as being subject to change, Thomas assigned

a crucial place in the ordaining of communal life to positive law which

must fill in and complete the ordering of natural law.116 The work of the

legislator became more important. At the same time, however, it also be-

came far more susceptible to the criticism of jurists in so far as its authority

depended in one way or the other on its conformity to natural law, which

specialized jurists studied by looking outside the authoritative texts and,
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through their science, interpreting human nature. Doctrine, the product of

legal science, became the dominant source of the substantive contents of le-

gislators’ enactments. This preponderance of doctrine would last for centu-

ries.117

Villey holds that the need to go beyond the authoritative texts to obtain

law came about for several reasons. First, under the Augustinian idea that

all law should be derived from (fixed) sacred texts, law was too rigid to ade-

quately address the problems of the increasingly complex society of the late

medieval period. Secondly, as the Justinian imperial figure receded as the

centuries passed and the pagan origins of the texts and rules included in the

Justinian compilation became increasingly clear, there was increased need

to justify the authoritativeness of the Roman legal texts, which had already

been in use for over a century. Finally, the solutions provided by the texts

themselves, both sacral and Roman, were insufficient, and thus required a

philosophy which would not only justify them, but allow them to be adapted

to the needs of the time.118

Whatever the causes of this shift from text to doctrine in the develop-

ment of legal science, the use of a metaphysics to justify and a methodology

to enable doctrine had profound repercussions on legal understanding. By

philosophically grounding the creative role of doctrine, conferring author-

ity as to what should be the contents of positive law to an expert class seems

justified. The authority of such doctrines derives from their resulting from

the proper use of method when inquiring into nature: the person expressing

the doctrines needs no longer to be an authority herself.119 Thus, the force

of doctrine hinges on the acceptance of natural law120 (and of its expositors).

Independently of whether there are causal links, the consequences of

Aquinas’s work on legal thought were congenial with the flourishing of leg-

islation that began in the later 13th century and continued into the 14th

century.121 The newfound relevance and abundance of positive law neces-

sarily drew the attention of jurists away from the established texts of the

Corpus Iuris. The juristic activity that systematically incorporated Thomistic

notions to the study of law would follow suit in the late 15th and particu-

larly the 16th centuries, thus reinforcing the compatibility of law and Tho-

mistic theology.
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Thomas Aquinas was not primarily concerned with law, and even less so

with Roman law. Aquinas frequently turned to Roman and canon law, but

mostly to support his arguments. He did not seek to explain law through his

methods, but rather explain his methods through law. The move away from

the texts was not Thomas’s innovation. Legal science had been moving

rules out of the text and transforming them into maxims and commentators

had already departed from strict textual interpretation before the Second

Scholastics reformulated law in Thomistic terms.122 What Thomas’s work

represents is a substantive, well rounded philosophical framework which

justifies, requires and enables a turn to something other than authoritative

texts, while providing the methodological tools to do so. It articulated an

understanding of the world that allowed —required— positive legislation

while providing the basis for a normative doctrinal critique of that positive

legislation.

If medieval jurists abstracted the legal rules of the Corpus Iuris or canon

law on the premise of their authority, completeness and coherence, the Sec-

ond Scholastics “doctrinalized” the systems of legal rules on the founda-

tions of Thomistic metaphysics and methodology.123 In doing so they as-

sumed, as jurists, a more authoritative role. Arguably, the role of jurists

would eventually become more authoritative than the texts themselves in

the civil law tradition. The Second Scholastics deeply altered the role of the

jurist.

The Second Scholastics also provided future generations with a body of

doctrines that carried the methodology and metaphysics on which they

were built into later centuries, when these metaphysics and methodology

were no longer explicitly acknowledged. Just as some of Thomas’s God’s

reason-law can be discerned by observing His creation even though we

may not understand it, the methodology and metaphysics that Thomas be-

queathed to the Second Scholastics remained imprinted in the doctrines the

latter passed down to subsequent generations of jurists. Their creations still

point towards their origins.

IV. CONCLUSIONS

The two models that underlie contemporary legal science emerged from

medieval antecedents inspired by theological understandings of authority.

The first of these models, the model of revelation, dates from the develop-

ment, in the late medieval period, of professional legal studies at the univer-

sity on canon law and civil law, together known as the ius commune. The
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concerns and methods of the ius commune reflect the influence of Scholastic

theology: their interest in authoritative texts with quasi-sacred status. Their

central work dealt with systematizing, through abstraction and the use of

authoritative texts. The second model —the model of creation— dates

from the 16th century, no longer part of the Middle Ages. However, it too

emerges from a medieval scholastic theological tradition: Thomism. The

model of creation is centered not on authoritative texts but rather on na-

ture, as explained in doctrine. It deployed a highly sophisticated method of

legal inquiry, which James Gordley labels teleological-conceptual, built on

the Aristotelian four causes. Its central concern was with concept-building

and drawing normative consequences from the concepts.

Other characteristics still present in the civil law tradition also find their

origins in medieval legal thought: a reliance on concepts to work out nor-

mative solutions and a drive to abstract to higher and broader general prin-

ciples are tied to the methodologies used in developing the civil law tradi-

tion. These historical roots also help understand the split personality of

legal science, which on one hand imagines itself as the descriptive, scientific

enterprise concerned with finding out what law is, but on the other hand

engages in vigorous normative claims of how legislators’ errors should be

ignored in favor of the true nature of this or that legal institution.

To understand the possibilities of law in the civil law tradition, we need

to take a long, hard look and assess how and under what implicit assump-

tions it actually works. We can begin by understanding how we came to

think this way. In today’s secular legal world, it might be painful to look at

how reliant on theological underpinnings our understanding of law is. It is,

however, quite illustrative.
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I. INTRODUCTION

This article discusses legal interpretation and poetic interpretation as in-

stances of speculative reasoning. Their similarities are based on the com-

mon use of analogical reasoning. Both reading a poem and solving a con-

crete legal dispute by using what lawyers call analogy, are examples of what

Cass R. Sunstein has called an incomplete way of thinking.1 Poetic inter-

pretation is based on the assumption that no truth can be uncovered from a

poem’s meaning; since it aims at reaching persuasive conclusions. In my

view, legal interpretation, especially the one Dworkin calls into play to

solve so-called “hard cases”,2 fits a similar description. Quite often legal in-

terpreters do not reach the truth scientifically, but aim at reaching persua-

sive conclusions to solve concrete legal cases. The fundamental difference

between poetry and law is the system of sovereign right which makes legal

interpretation enforceable. This article explores the interpretive relation be-

tween poetry and the law. There are strong reasons to believe that analogi-

cal thinking plays a fundamental role in this connection.

* Professor, Institute for Legal Research, National Autonomous University of Mexico

(IIJ-UNAM).
1 Cass R. Sunstein, On Analogical Reasoning, 3 HARV. L. REV. 741, 791 (1993).
2 RONALD DWORKIN, TAKING RIGHTS SERIOUSLY (Harvard University Press,

1978).
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How can a poem be evaluated? How can we discriminate a good poem

from a bad one? Is it a matter of personal taste, of personal preference? Is

there a reliable method to follow to reach a sound conclusion from a poem’s

meaning? Is there a path to follow when faced with an ambiguous, unintel-

ligible text which claims to be a poem? Is it possible to read something that

we cannot understand no matter how determined we are to understand it?

Is it really that important to aesthetically evaluate a poem as a work of art? Is

it possible to find similarities between the work of a poet seen as a writer

and the work of any legal professional also seen as a writer? These are the

basic questions that are explored below.

II. DIALOGUE AND RATIONAL CONSTRUCTION AS FEATURES

OF THE INTERPRETIVE TASK

I understand interpretation to be a rational activity, an instance of ratio-

nal dialogue. H. G. Gadamer says there is at least one obvious explanation

of the proximity between composition and interpretation: they “have some-

thing in common. Both take place in the medium of language”.3

This work is based on a basic assumption: any common conversation

can show us that language is a constructive process which implies an ability

to articulate, but mainly a disposition to surrender one’s convictions and

beliefs to another, to the speaker. In other words, reading is like listening.

When someone reads another’s writings, her epistemic horizon opens up

and can therefore be changed. Neither writing nor reading is possible be-

yond the realms of language and human rationality.

Umberto Eco explains how abduction links scientific investigation to met-

aphoric interpretation:

In both scientific models and metaphoric interpretation, some distinctive

features are selected as the base on which the work will be deployed. Such

features are chosen following some linguistic conventions. The relation be-

tween metaphors and models should be seen from an analogical perspective

[…] In a sense, metaphoric interpretation is similar to a new scientific para-

digm […] This can be considered as a significant contribution we owe to

modern metaphorology.4

Eco’s explanation of this idea supports the premise of this article:

It can be claimed that scientific abduction states a hypothetical law. It does

so to build-up a theoretical framework which can be used to solve a partic-
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ular event. From there, scientific abduction proceeds to prove the law

through experimental validation (if the law is right, then so and so must

happen). On the other hand, metaphoric interpretation, which builds-up a

theoretical framework as well, is not aimed at stating a universal law.

Rather, it is interested in building-up an interpretation which justifies both

itself and the context in which such interpretation happens (a sentence can

be taken metaphorically when context justifies the interpretation). In other

words, while metaphoric interpretation hunts out valid laws to explain dis-

cursive contexts, scientific enquiry does so to explain worlds. From here it

can be claimed that metaphoric interpretation allows readers to choose. If I

agree with Bohr’s analogy I am obliged to see atoms as if they were solar

systems. If I agree with the Canticle of Canticles’ analogy, I am obliged to see

the girl’s smile as if they were a herd of goats just in such text.5

According to Eco, an adequate definition of abduction can be stated as

follows:

Abduction is an inferential process (also known as hypothesis) opposite to

deductive reasoning.

…

In semiotics we face many cases in which Universal Laws are not hunted

out, but explanations which can help out to clarify a concrete communica-

tive event… To sum up we can say that abduction is useful to make hard

choices when instructions are ambiguous.6

And lastly:

Metaphoric interpretation works with signs which, in its turn uncover other

signs’ contents. We are not talking about empiric similarity but of linguistic

similarity. Metaphoric interpretation… does not unveil similarities but con-

structs them up.7

In view of the above, the main argument in this article can be stated as

follows:

a) Poetic interpretation is a type of speculative, constructive thinking.

b) Since legal interpretation is usually speculative and constructive, it is

therefore closer to poetic interpretation than to scientific interpreta-

tion.

To fulfill this article’s objectives, it is necessary to explore both the differ-

ences and similarities between poetry and the law. Different levels of inter-
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pretation have long existed in literary studies. We can, for instance, allude

to Dante’s Convivio, in which four levels of interpretation are mentioned: lit-

eral, allegorical, moral and theological.8 There are at least two similarities

that link Dante’s concept of interpretation to legal interpretation. On the

one hand, lawyers, like readers of poetry, understand interpretative tasks as

being multi-leveled. On the other hand, when lawyers interpret texts, they

aim at retrieving literal meanings from said texts.9

However, bearing Dante’s classification in mind, there are at least two

clear differences between the interpretation of legal texts and of literary

ones. On one hand, legal texts do not have allegorical meanings. In other

words, legal texts do not hide “truth beneath beautiful fictions”. On the

other, whereas literary criticism allows disputes between the validity of lit-

eral interpretations and of multi-leveled interpretations within a text, these

disputes do not exist in the legal arena. Judges’ interpretations are obliga-

tory.

No allegorical meanings can be found hidden in the law. Beauty is not a

legal objective in itself. The standard definitions of “allegory” are either “a

story, play, poem, represented symbolically” or “the use of such symbols”.10

Allegorical interpretation allows me to claim a subtle difference which

can be noted between legal and poetic interpretation, a difference derived

from the relation between writing and reading. From my point of view, the

use of symbols is a subtle difference between poetry and the law. Legal pro-

fessionals do not always use symbols to write their documents but poets and

authors use them as a common creative device.

Legal writing tries to clearly convey rules of conduct. However, sometimes

lawmakers and parties to legal contracts do not want to bar future interpreta-

tions of a code or contract. That is why I speak of a subtle difference be-

tween poetry and the law. Even though it is not explicitly recognized as

such, legal documents allow for two or more contesting interpretations.
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However, the difference between poetry and the law remains. Even though

legal documents may intentionally allow more than one interpretation, they

will never allow aesthetic interpretations of any sort to take part in ruling

on a dispute.

In my view, this idea supports Kenneth S. Abraham’s description of the

differences between statutory interpretation (i.e., interpretation of legal

texts) and literary studies. In his essay “Statutory Interpretation and Liter-

ary Theory: Some Common Concerns of an Unlikely Pair”, Abraham wrote

the following:

The differences between statutory and literary interpretation, then, are differ-

ences in communities of interpretation. Law and literature are structurally

different disciplines, and interpreters within each discipline use different

strategies to aid in understanding their texts. These differences, however,

are not prescribed by intrinsic differences between statutory and literary

language. The court deciding Riggs v. Palmer, for example, was authorized

to render a final adjudication of the meaning of a statute as it applied to the

facts of the case. There is no analogous central authority in the literary

world, although the imagination of a Huxley is no longer required to see

that this is a possibility.

The Riggs court’s conception of its proper relation to the legislature al-

lowed, and in a sense required, that it speak the language of intention in in-

terpreting the applicable statute. That statute was an “intentional object”,

the product of its author’s purposes, because the court’s interpretive strate-

gies made it so.11

Abraham then gives an account of these interpretive strategies. In doing

so, he targets some concerns which explain the reason for my research:

These strategies are still so forceful that it would be astonishing to find a

court today waxing eloquent about the alliterative qualities of the statute,

the rich ambiguity of the word person in a phrase such as “[a]ny person may

make a will”, or the symbolism of the legislature’s confrontation with the

problems of mortality. It would be equally surprising for a literary critic to

suggest that the meaning of the poem “The Tyger” depends on the effect of

certain fundamental maxims, for example, that there is a God and that he

is benevolent, which no poem may supersede.12

However, Abraham’s comments do not end there.

Competent, professional interpreters of statutes know that there is no sym-

bolism in statutes. Professional literary critics know that, today at least, po-
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ems are not interpreted against background standards of morality in the

same way as are statutes. These professionals have been trained in disci-

plines guided by detailed codes of interpretive behavior. By virtue of con-

formity of these codes, their interpretations are both more competent than

that of the initiate and more reckonable. Indeed, part of their work may

well be seen as “teaching” others how to read.13

Abraham’s concerns target the main objective of this article: is it possible

to read a poem using legal methods of interpretation? One answer can be

as follows: using legal interpretive methods, lawyers can make sensitive

readings of poetry. Besides, using legal methods of interpretation, lawyers

can give readings of poetry which can be shared by other lawyers. The idea

here is not to replace the sophisticated interpretive methods used by literary

critics, but to show how legal methods can be used to read poetry. My goal

is to show how legal professionals can read poetry by using some of the cog-

nitive mechanisms they commonly use.

The main difference between legal interpretation and literary criticism is

clear. There are different approaches to legal interpretation, but the use of

creative devices such as analogical reasoning and a fortiori reasoning are in-

stitutionalized.

It can be argued that certain literary critics might completely oppose the

use of creative strategies for interpreting poems and decide not to use them

at all. This difference may have a deeper reason which can, in turn, be con-

sidered a third difference between legal interpretation and poetic interpre-

tation. In his essay “The Constitution of the United States: Contemporary

Ratification”, William J. Brennan Jr., a liberal Supreme Court Justice, wrote:

Constitutional interpretation for a federal judge is, for the most part, oblig-

atory. When litigants approach the bar of court to adjudicate a constitu-

tional dispute, they may justifiably demand an answer. Judges cannot avoid

a definitive interpretation because they feel unable to, or would prefer not

to, penetrate the full meaning of the Constitution’s provisions. Unlike liter-

ary critics, judges cannot merely savor the tensions or revel in the ambigu-

ities inhering in the text —judges must resolve them.14

In general, legal interpreters have the obligation of interpreting the law.

Brennan’s argument can easily be extended to lawyers and other legal pro-

fessionals such as prosecutors or arbiters. All of them are obligated to inter-

pret the law.

The difference between the existing interpretive institutions is not the

only one separating poetry and law. We can say, for instance, that although

many legal documents do contain stories, it is nonetheless obvious that
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these stories must be narrated clearly and directly, and not allegorically.

According to the basic principles of the Rule of Law, legal documents must

be as clear and straightforward as possible. Therefore, the use of symbols is

not common in legal documents.15

There is yet another difference: the relation between form and content is

fundamental. Certain legal actions must fulfill concrete formalities in order

for them to be valid. However, the need for clarity in legal documents pre-

vents the use of any sort of sophisticated symbolism. Bearing Dante’s classi-

fication in mind, it can be said that an obvious consequence of the absence

of allegories in legal documents is that lawyers do not interpret legal texts to

produce pleasure. Moreover, legal documents cannot allow any sort of lie

to exist within them, not even beautiful ones.16

Perhaps some legal writings are more precise, more accurate or even

more elegant than others. So, it can be claimed that a particular ruling is

more beautiful than another or that a contract’s aesthetic achievements are

higher than another’s. However, these differences still have no immediate

legal relevance from an interpretive point of view. In other words, although

the aesthetic irrelevancy of legal texts can say much about an important

distinction separating interpretation from writing, it is not important from a

strictly interpretive point of view.

Further clarification must be made. The allegorical difference separating

poetry and the law is not very solid. It can be established as follows: even

though legal documents do not seek to hide truth behind beautiful fictions,

the rhetorical devices used to write and interpret legal documents and the

rhetorical devices used to write poetry are, basically, the same. As Kathy

Eden reminds us in her reading of Aristotle’s concept of equity: When the

law is either silent or inappropriate before a particular case, the preservers

of the law must interpret the intentions of the lawgiver by inferring what he

would have legislated in view of the present situation (Nichomachean Ethics,

5.10.5).17

So far, three premises have been used to build the argument supporting

the existence of similarities between poetry and the law. First, writing legal

documents and writing a poem usually imply the use of similar rhetoric de-

vices. Second, these rhetorical devices can be recognized by the reader or

INTERPRETATION, POETRY AND THE LAW 73

15 Even though the use of symbols in legal documents is not very common, when they

appear —mainly as abbreviations— a previous clarification on how these symbols are

used is established for each case. This is particularly true of drafting contracts where the

legal definitions commonly occupy the first part of the document.
16 The use of rhetorical strategies for persuading listeners is very common in common

law where trials are conducted orally. At a trial, lawyers face each other, a judge and

sometimes even a jury. The importance of giving seductive performances for favorable res-

olutions is evident. Such is not the case in Mexico, where trials are conducted in writing.
17 KATHY EDEN, POETIC AND LEGAL FICTION IN THE ARISTOTELIAN TRADITION

44 (Princeton University Press, 1986).



the interpreter of either a legal text or a poem. Finally, the fact that writing

and reading are connected can be proved by thinking about how a poet re-

writes his work.

Before using these premises to reach a conclusion, further questions need

to be answered: if poets and legal writers use similar rhetorical devices in

writing, what prevents legal writers from writing allegories? On the other

hand, if the similarities between writing and reading link poetry to the law,

what prevents legal interpreters from interpreting allegories? The answer to

both questions is straightforward: neither legal interpreters nor legal writers

have any intention of doing so. In other words, they do not use their rhetor-

ical powers to the fullest. And they do not do so because their professional

objectives are not directly concerned with producing beautiful documents,

providing pleasure to their readers or writing elegant texts. However, al-

though legal professionals do not pursue aesthetic achievements, it does not

follow that they are not able to do so.

Since rewriting can be considered a step of the writing process and can

also be understood as an interpretive activity, it can be claimed that writing

a text involves at least one interpretation done by the author himself.

Therefore, writing and rewriting are united in a practical process known to

any author. The important thing, however, is for both a legal writer and a

poet to be familiar with this process. Poetry and the law can be seen as ac-

tivities that share common practices. Thus, writing and interpreting legal

documents and writing and interpreting poetry are close to each other from

a methodological point of view. As we will see, there are at least a couple of

Mexican legal devices of interpretation which can support this claim.

As a matter of fact, legal writers could try to build up allegories simply

by using some of the rhetorical devices at hand in their daily work. In my

view, traditional legal methods of writing and rewriting —which are also le-

gal methods of interpretation— can be used to write poetry as well.

A second similarity between poetry and the law is based on the fact that

legal interpreters do not reject the possibility of interpreting a legal docu-

ment beyond its literal meaning. In other words, simply because allegorical

interpretations of the law do not exist, it does not follow that literal inter-

pretations are the only possible kind that can be used to interpret a legal

document. On the contrary, it might be said that there is professional con-

sensus that requires a legal text to be interpreted beyond literal readings.

In order to provide a more complete explanation of this professional

consensus, it is important to know that there are different kinds of legal

documents. A legal opinion issued by a judge or a court is a particular kind

of legal text, which differs from a lawsuit, a code or statute. However, a

common feature of these legal documents is the fact that they can be read

and, therefore, interpreted by lawyers, judges or even scholars. All legal

documents can be interpreted and their interpretation is not necessarily lit-
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eral. Sometimes, interpretive instructions to decode the law have been insti-

tutionalized, as in article 14 of the Mexican Constitution.

Legal documents have more than one literal meaning because they are

not always clear enough to provide a single, unchallengeable solution to a

legal dispute. Lawyers do their job by contesting another’s interpretations

of the law because the legal system is not complete; on the contrary, it is

complete through interpretation. A lawyer’s job is to interpret the law be-

yond the literal meanings of codes, statutes and other legal documents.

Latin American lawyers have recently begun to consider the concept of

legal interpretation an open-ended activity. From a historical point of view

and following Rodolfo Luis Vigo’s account, one dogmatic school domi-

nated legal interpretation in the nineteenth century. As Vigo states: “Sa-

vigny defines legal interpretation as the reconstruction of the ideas embed-

ded in the law. From Ihering’s point of view, since legal interpretation does

not create anything new, it can be seen as jurisprudence of a lesser kind.

Back then, legislators were considered the true interpreters”.18

Since legal interpretation was not a creative task, it can be said that law-

yers were not real interpreters at all. According to this dogmatic approach

to interpretation, lawyers have the mechanical job of interpretation achieved

by resolving syllogisms derived from a legal text understood as a main

premise. However, this situation no longer prevails.

In spite of Vigo’s account, professional consensus of the existence of sev-

eral interpretive layers can be traced throughout history. Kathy Eden ex-

plains the multi-leveled interpretive nature of the law in terms of its fic-

tional nature: “Through an action fictitia, the Praetor extends the formula of

an existing civil law action to a case not strictly under its terms by a direc-

tion in the intentio to the judge to proceed as if a state of affairs or set of facts

existed, whose hypothesized existence for the adjudication in question as-

sures an equitable decision”.19

To speak of the fictional nature of legal interpretation is to speak of the

existence of a creative endeavor. Therefore it is not unusual to find Eden

quoting Quintilian’s Institutio Oratoria as follows:

I think I should also add that arguments are drawn of merely from admit-

ted facts, but from fictitious suppositions… When I speak of fictitious argu-

ments, I mean the proposition of something which, if true, would either

solve a problem or contribute to its solution, and secondly the demonstra-

tion of the similarity of our hypothesis to the case under consideration.20
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The interpreter’s task can be then understood as a creative one. That is

precisely the idea behind Vigo’s claim of the change in the role of a legal

interpreter. According to Vigo, legal interpretation is not only a judicial

feature. Nowadays, judges, lawyers, lawmakers and even legal scholars are

recognized as valid interpreters of the law. As Vigo puts it:

In dogmatic interpretation, judges deploy the interpretive task. They were

merely obligated to define what the legislator’s intention was. Therefore,

interpretation was seen as the opposite of legal creation and faithful to the

legislator’s credo. Under such a view, science is responsible for re-construct-

ing the law systematically.21

The role of legal interpreters is no longer exclusively that of judges and

courts. In clarifying this change, another explanation arises. In our days,

using logical inferences to obtain the meanings of the law can be considered

an incomplete enterprise. Comprehensive interpretive work aims at solving

the particular case at hand. Vigo puts it as follows:

Contemporary theory highlights the common nature of legal professionals:

whether teaching, consulting, counselling or judging, all of them have to

find a solution for individual cases. There is no substantial difference bring-

ing legislators and judges asunder. Their differences are rather quantitative.

Legislators issue legal commands to rule on every person and every case.

Judges do so for individual persons and individual cases.22

But, what are lawyers looking for? What is there beyond the literal mean-

ing of the law? The answer can be as follows: lawyers look for what the law

has to say in the particular case at hand or —as Dworkin has put it— the

purpose guiding legal interpretation that the interpreter has to construct. If

we accept that whatever the law has to say must be looked for in order to

sort out every single case, we have to decide whether this “voice” can al-

ways be retrieved by means of a literal interpretation. As we will see, the

use of analogical thinking as an interpretative device shows that literal in-

terpretation is not always enough.

As a matter of fact, this legal device of interpretation runs against the

opinion of some scholars in the sense that legal interpretation can be done

by making no reference whatsoever to any external consideration.
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As Edward W. Said reminds us, controversies between “literalist” ap-

proaches to interpretation and “non-literalist’” approaches to interpretation

can be tracked back to the disputes held between the Zahirite and Batinist

schools on how the Koran was to be interpreted in Andalucia in the elev-

enth century:

Batinists held that meaning in language is concealed within the words;

meaning is therefore available only as the result of an inword-tending exe-

gesis. The Zahirites —their name derives from the Arabic word for clear,

apparent, and phenomenal; Batin connotes internal— argues that words

had only a surface meaning, one that was anchored to a particular usage,

circumstance, historical and religious situation.23

According to Said’s account of the Arabic interpretive tradition, the Zahi-

rites were opposed to the “excesses of the Batinists, arguing that the very pro-

fession of grammar… was an invitation to spinning out private meanings in

the otherwise divinely pronounced, and hence unchangeably stable, text”.24

Kenneth S. Abraham’s remarks explain the similarities linking poetry to

the law as follows:

The issues that trouble literary theory, however, are strikingly similar to

those that have troubled thinking about statutory interpretation…

Those familiar with only literature or law may be struck by the similarity

of the concerns of the disciplines. Both are concerned with the extent to

which a text is “self-interpreting”, with a meaning in the language of the text

itself. Both are also troubled by claims that interpretation is a subjective

and even arbitrary process by which individuals impose their prejudices

onto texts in the guise of “interpreting” them. Moreover, even proponents

of the polar positions are notably in agreement on a crucial point. At both

extremes interpretation is seen as the operation of an independent, autono-

mous force that determines meaning.25
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I have explored the general dimensions of the relationship between law

and literature elsewhere.26 These dimensions are based on a concept of

law and literature linked by common features. As a summary, from my

point of view, there are three dimensions that explain the relationship be-

tween law and literature. First, I find an aesthetic dimension which con-

tains all the great works of literature that explore traditional legal topics

such as the death penalty, imprisonment, the chaotic way in which judi-

cial systems work and so on, from an artistic perspective. Secondly, both

law and literature can be seen as interpretive events. There is an interpre-

tive dimension in which both legal professionals and literary critics are in-

terpreters. Thirdly, there is a written dimension linking law to literature.

Legal professionals, literary critics, authors and poets are all writers.

From my point of view, all the similarities linking literature to the law

can be used to explain the similarities linking poetry to the law. However,

this article aims at exploring the relations between poetry and the law de-

rived from the interpretive dimension and not how poets have explored tra-

ditional legal topics.

There are some interesting links found in some of Susan Sontag’s famous

ideas against interpretation and Zahirist interpretive tradition. It seems to

me that these ties can shed some light on the relationships between literary

interpretation and legal interpretation. Sontag’s influential article “Against

Interpretation” gives us a stronger grip on both the differences and similari-

ties between literary and legal interpretation. First, let us deal with the ef-

fects of Sontag’s ideas on the differences between poetry and the law. At the

core of this differentiation, I find a vital assertion on the importance of con-

tent within any kind of text, which Susan Sontag expresses it as follows:

The fact is all Western consciousness of and reflection upon art have re-

mained within the confines staked out by the Greek theory of art as mime-

sis or representation. It is through this theory that art as such —above and

beyond given works of art— becomes problematic, in need of defense. And

it is the defense of art which gives birth to the odd vision by which some-

thing we have learned to call “content”, and to the well-intentioned move

which makes content essential and form accessory.

…Whether we conceive of the work of art on the model of a picture (art

as a picture of reality) or on the model of a statement (art as the statement

of the artist), content still comes first. The content may have changed. It

may now be less figurative, less lucidly realistic. But it is still assumed that a

work of art is its content. Or, as it is usually put today, that a work of art by

definition says something.27
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According to Sontag “the modern style of interpretation excavates, and

as it excavates, destroys; it digs ‘behind’ the text, to find a sub-text which is

the true one”.28 It can be said that, from Susan Sontag’s point of view, this

interpretive style can seem as excessive as the Cordovian Batinist’s was ten

centuries ago.

Here again, there is a clear distinction between legal and literary inter-

pretation. Today, no one argues against the idea that the law “says some-

thing” which must be retrieved. In other words, no one rejects the idea that

the law is filled with content through interpretation.

Sontag’s concerns about the excessive attention literary critics place on

content seems to have no importance to legal interpretation. The relation-

ship between form and content in law is an intimate one. At least in the

Mexican system, there are some legal events which require clear formali-

ties. Marriage is a good example. The law requires a judge to utter certain

words in a particular order for two people to be married. If the judge fails

to do so, then the marriage can be declared null and void.

So, a difference between law and literature can be stated as follows: al-

though reading a literary text may allow separation between form and con-

tent, reading a legal one cannot rest upon such a separation.

The closeness between form and content in law can be better understood

by comparing it to the relationship between writing and interpreting as re-

ferred to above. There are many legal documents which must be written a

certain way. For instance, the Mexican procedure for protecting fundamen-

tal rights (juicio de amparo) requires every single plaintiff to follow a particular

model to draft a lawsuit. Although it can be said that writing poetry using a

rigid metrical scheme is similar to writing a lawsuit, nothing stops poets

from writing in free verse. Lawyers that initiate a legal procedure to protect

fundamental rights do not have a similar privilege. They cannot write the

lawsuit as best suits them.

The similarities linking Sontag’s ideas to the Zahirites views are not only

very interesting from a historical point of view. They are also very useful to

support similarities between literary and legal interpretations after estab-

lishing a subtle differentiation between them. We must recall that Batinists

held the view that the Koran’s contents could be retrieved. Therefore, it is

possible to claim that the Batinists’ interpretations of the Koran are closer

to modern legal interpretation than the Zahirites’, and that modern legal

interpretation is closer to the Batinist tradition than Sontag’s proposals.

The interesting thing however is that Susan Sontag did not completely

reject the possibility of interpreting the content of a work of art. This gives

us another chance to understand not only the differences, but also the simi-

larities between legal and literary interpretation.
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Susan Sontag’s complaints about the harmful interference of interpreta-

tion in art, are brilliantly established in a few lines: “In the most modern in-

stances, interpretation amounts to the philistine refusal to leave the work of

art alone. Real art has the capacity to make us nervous. By reducing the

work of art to its content and then interpreting that, one tames the work of

art. Interpretation makes art manageable, conformable”.29

Reference to the main difference between law and literature can be

drawn from Sontag’s argument: the law cannot be left alone. Legal inter-

preters exist because legal documents need to be interpreted and their

meanings need to be perfectly understood, perfectly tamed. Legal interpre-

tation is necessary because there is an objectivist assumption that affects the

law. Legal readings of legal documents are used to solve disputes and there-

fore, it is much more useful to approach them in a way that renders the law

“manageable, conformable”.

Legal interpreters play a fundamentally creative role. As Rodolfo Luis

Vigo points out, “the interpreter has the responsibility of creatively settling

from the law as a whole, the unpublished fair solution that will contribute

to the case that must be addressed or resolved”.30

The reasons behind Sontag’s ideas on the Zahirite interpretive position

are clear. However, common ground is quite difficult to argue from a legal

perspective. Legal professionals need to tame the law because society can-

not afford to allow the resolutions of legal disputes to be put aside.

Legal systems exist to provide justice by solving controversies. Legal con-

troversies cannot be solved unless what the law means is at least described

or paraphrased. From my point of view, there is a relation between Sontag’s

concerns and legal interpretation. Sontag wrote of her concerns as follows:

What kind of criticism, of commentary of the arts, is desirable today? For I

am not saying that works of art are ineffable, that they cannot be described

or paraphrased. They can be. The question is how. What would criticism

look like that would serve the work of art, not usurp its place?

What is needed, first, is more attention to form in art. If excessive stress

on content provokes the arrogance of interpretation, more extended and

more thorough descriptions of form would silence. What is needed is a vo-

cabulary —a descriptive, rather than prescriptive, vocabulary— for forms.

The best criticism, and it is uncommon, is of the sort that dissolves consid-

erations of content into those of form.31

I have argued against any attempt to separate legal documents from

their content in any way.
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I supported the view that legal interpretation can only aim at decipher-

ing the content of a legal document. However, it seems to me that Sontag’s

concerns can help us improve the general objective of legal interpretation.

A balance between form and content within legal documents strengthens

legal interpretations. Furthermore, legal interpretations which give form a

more important role in the interpretive process can only be creative ones.

The reasons behind this opinion are based on the relationship between

writing and reading which, in turn, is based on the relationship between con-

tent and form. Rewriting takes place after a holistic review of form and

content. Rewriting will always affect and be affected by content and form.

We have established a connection linking Susan Sontag’s ideas to the

Zahirite school of interpretation during Arab domination. However, Son-

tag’s ideas can also be linked to a particular school of legal interpretation

which still exists today. In American Jurisprudence, there is a clear distinc-

tion between those supporting a conservative interpretive position and

those supporting a more liberal one regarding the United States Constitu-

tion. According to the former, the Constitution of the United States must

be interpreted narrowly without any room for any creative interpretation

whatsoever. Meanwhile, those supporting a more liberal interpretive posi-

tion claim that some of the more important rights in American Legal His-

tory have been adjudicated by the judges interpreting the Constitution more

creatively.

Justice Brennan expressed his opinion on the contesting views on consti-

tutional interpretation as follows:

Because judicial power resides in the authority to give meaning to the Con-

stitution, the debate is really a debate about how to read the text, about

constraints on what is legitimate interpretation.

There are those who find legitimacy in fidelity to what they call “the in-

tentions of the Framers”. In its most doctrinaire incarnation, this view de-

mands that justices discern exactly what the Framers thought about the

question under consideration and simply follow that intention in resolving

the case before them.

…We current justices read the Constitution in the only way we can: as

twentieth-century Americans... Interpretation must account for the transfor-

mative purpose of the text. Our Constitution was not intended to preserve a

preexisting society but to make a new one, to put in place new principles

that the prior political community had not sufficiently recognized.32

In the last twenty years, a conservative turn has dominated American

politics and three Republican presidents have nominated conservative

judges to the Supreme Court. As a result, a constrained approach has been
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upheld by the majority of United States’ Supreme Court judges over the last

decades. However, from my point of view, the interesting thing is the close-

ness between the conservative approach to constitutional interpretation and

Susan Sontag’s opposition to interpretation. It is striking to think that both

positions are close to each other because of a common reverence to the

text.33

We have said that legal interpreters are obligated to interpret the law.

This obligation can also help us clarify possible misunderstandings on legal

interpretation in general. Misunderstanding derives from a false analogy

between literary criticism and legal interpretation which can be stated as

follows: while an author-poem-reader trio that explains the interpretive

process from a literary point of view, an equivalent legislator-law-judge trio

fittingly explains the legal interpretive process. However, the process of in-

terpretation for ruling on legal disputes is based on a much more complex

mechanism. The law can be changed by the interpreter. Revolutionary

readings are not initially made by judges. Lawyers play the role of first level

interpreters of the law. Besides, once a legal dispute has been solved, it can-

not be said that the matter is settled once and for all. On the contrary, al-

most every legal system has mechanisms to allow judges to modify previous

rulings. In other words, the law authorizes certain legal interpreters (law-

yers, prosecutors, judges, legal scholars) to modify previous rulings. To do

so, a permanent discussion and reinterpretation of already ruled cases is

necessary.34

We have mentioned three clear differences separating literature from the

law. They can be listed as follows:

a) The institutions of legal interpretation are different from those of liter-

ary interpretation. When legal institutions rule on legal disputes, they

establish authoritative interpretations to be followed by other inter-

preters.

b) Legal interpreters are obligated to perform interpretive activities. Lit-

erary critics are not.

c) Aesthetic considerations play no role in legal interpretation. However,

nothing prevents lawyers from using these criteria to evaluate their in-

terpretations. As a matter of fact, the relevance of the relationship be-

tween form and content in law seems to point to that direction.
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That being said, the similarities between poetry and the law, in particu-

lar those relevant to this article’s goals, can be summed up as follows:

a) Since both legal interpreters and literary critics, in general terms, aim

at finding out the purpose of a text, it can be claimed that both per-

form creative tasks. The differences are not intrinsic to the language

used by both. Analogical reasoning is a common cognitive mecha-

nism. It can be used in law and as well as in literary studies.

b) Poems and legal texts are always open to review. Rewriting and revi-

sion imply and are based on interpretation. Therefore, poets and legal

writers are at least interpreters of their own works.

c) Poets and legal writers use analogical reasoning in writing, reading

and rewriting texts.

III. LAW, LITERATURE, AND INTERPRETATION

I am indebted to Ronald Dworkin for his insight, which in turn inspired

this line of research. In a powerful article, the American philosopher wrote

about the so-called “aesthetic-hypothesis”:

An interpretation of a piece of literature attempts to show which way of

reading (or speaking or directing or acting) the text reveals it as the best

work of art. Different theories or schools of traditions of interpretation dis-

agree on this hypothesis, because they assume significantly different norma-

tive theories about what literature is and what it is for and about what

makes one work of art better than other.35

The basic idea behind the theoretical relationship between law and liter-

ature as studied by American and British scholars is summed up in the pre-

vious paragraph. According to Dworkin, lawyers can learn a lot from liter-

ary critics. However, I believe that the interpretation of poetry can also

benefit from the application of some of the interpretive methods used to re-

solve concrete legal controversies in the “real” world of the courts. This ar-

ticle proposes that legal methods of interpretation tell us something not

only about the way we read poetry, but also about the cognitive mecha-

nisms any author uses to rewrite his work.

From my point of view, there is a common bias concerning the relation-

ship between law and literature, which can be considered profession-gener-

ated. Many legal scholars are not interested in possible means for interpret-

ing poetry when legal methods of interpretation are used. This is seen in
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the works of legal philosophers, who strongly debate how seriously lawyers

should take literary influences, but do not seem much concerned about the

implications of legal interpretation on literature.

Interpreting legal materials by using literary methodologies has gener-

ated a lot of research and academic discussion, but the relationship be-

tween the disciplines has not been explored the other way around. In short,

the ways legal interpretation can help a reader tackle a poem has not been

thoroughly analyzed.

It is possible to explain this phenomenon by claiming that the interest of

legal academics is not aimed at enhancing the interpretation of literary

texts. However, I think it might be interesting for readers of poetry to be-

come familiar with legal interpretive tools and know that legal interpreters

can also give perceptive readings of poetry. Therefore, this research points

toward attempting to interpret poems by using legal methodologies.

There are some works that try to describe the similarities between legal

and poetic interpretation. In my view, the most influential was written by

Ronald Dworkin, who has recently written a new essay on interpretation.

In it, he explains what he understands as “interpretation”. In a UCL semi-

nar, the American professor endorsed the idea that the interpretation of a

poem is a case of collaborative interpretation:

I shall defend a general account of interpretation… Interpretation is indeed

a distinct form of inquiry. Its goal is to display its object’s value for some

purpose. That purpose is given by the interpretive genre itself. Each genre

of interpretation is defined by a collective practice; each of these practices

has a history and each is assumed by its practitioners to have a point or

purpose.

Any concrete interpretative claim begins in an assumption, most often

hidden and unacknowledged, about what goal or goals should be attributed

to the overall practice that constitutes the interpretative genre in which the

concrete claim is placed… An interpretation of some object succeeds —it

achieves the truth about that object’s meaning— when it best realizes, for

that object, the purpose properly assigned to the genre. It is often contro-

versial, to a greater or lesser degree, what the purpose of a genre should be

taken to be; it is therefore controversial, in parallel degree, what best inter-

pretation is, in that genre, of any particular object.36

Dworkin’s recent ideas are fundamental. A general account of interpre-

tation is necessary to explain the use of analogical reasoning to interpret

both poetry and legal documents and make such a claim possible. In my

view, both legal interpreters and literary critics should ask themselves about

the purpose of the legal documents and poems they encounter. A general
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account of interpretation, according to which every interpretive activity

aims at discovering the purpose of the objects to be interpreted, applies to

both legal studies and literary studies.

Another important instance of this is found in the magnificent essay

“‘Sonnet LXV’ and the ‘Black Ink’ of the Framers’ Intention” by Charles

Fried, a Harvard Law School professor. Professor Fried’s work does not

analyse Shakespeare’s famous poem from a literary point of view, but iden-

tifies the most relevant common features shared by the sonnet and the Con-

stitution of the United States of America: their permanence through time.37

However, studies concerning the relationships between law and poetry

are not as extensive as those exploring the relationships between law and

other literary genres. In fact, Dworkin’s famous article has been celebrated

for using a chain-novel as an analogy of the way judges do their work in the

common law system.38 Dworkin’s first ideas on the nature of interpretation

do not deal extensively with the implications of his theory within poetic in-

terpretation. The explanation for this is, again, straightforward. Dworkin’s

approach was philosophical and must be read as a part of his entire juris-

prudential system. Legal scholars’ interests are focused either on incorpo-

rating literature’s interpretative methods to the legal system or in denying

the plausibility of such an incorporation. Legal scholars are not interested

in producing fresh ideas to nourish debates among literary critics.

Dworkin’s paragraph presents two very compelling and praise-worthy

points. First, one has to read trying to look at the text in its best light. This

is a generous approach to textual interpretation and implies a strong trust

in the capabilities of human rationality. Even though some of Dworkin’s ju-

risprudential ideas can be thought of as extremely original, there is a con-

nection linking his theory of interpretation of the law to some of Gadamer’s

ideas on truth in poetry:

It seems incontrovertible to me that poetic language enjoys a particular and

unique relationship to truth. First, this is shown by the fact that poetic lan-

guage is not equally appropriate at all times to any content whatsoever, and

second, by the fact that when such content is given poetic form in language,
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it thereby acquires a certain legitimation. It is the art of language that not

only decides upon the success or failure of poetry, but also upon its claim to

truth.39

According to both Gadamer and Dworkin, reading a poem implies, first

of all, recognizing it as such, legitimating it as a work of art of a particular

kind. Every single poem presented by its creator deserves a careful reading.

The interpreter must point out a poem’s achievements and failures from an

aesthetic point of view.

A second important point is derived from Dworkin’s paragraph: every

reading of a poem is supported by a normative theory. Since there is always

a normative theory which tells us how to read and guides our readings, the

interpreter is not a free agent performing a particular task. An interpreter is

influenced by personal taste, competence and aesthetic beliefs.

Joseph Raz has developed ideas on the kind of theories we do use to bear

out our readings. These theories can be understood as those Dworkin identi-

fies as “normative”: “Interpretation consists in pointing to connections and

analogies. The test of a good interpretation is that those connections and in-

terrelations are significant in terms of, or by reference to, some general the-

ory of general truths about people, society or whatever”.40

Having different theories for different ways of reading might generate

philosophical debate. However, both Dworkin and Raz agree that there is

no such a thing as casual or accidental readings. Every reading, every inter-

pretation is influenced by the way the reader understands the world.

Can we consider any text a poem? If its author says so, and on a basic

level of interpretation, whatever its aesthetic quality may be, we can.

This idea looks like an intentionalist notion. However, taking into ac-

count a poet’s intention is consistent with defending a non-intentionalist ap-

proach to interpretation in general. As Joseph Raz has suggested, a distinc-

tion between the two levels of interpretation can be established:

I will distinguish two levels of meaning which I will call “deep” and “basic”

meaning, though one should not make anything of the choice of these

terms. The basic meaning of a work concerns the question of the subjects of

the work (“a portrait of Alexander VI”) or its literal content (“Is Salomé

holding the head of John on a platter?” “What does the words of a poem

mean?”, and so on). The identification of a work’s subject and literal mean-

ing does give rise to interpretive issues and there is an understandable feel-
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ing that if nowhere else surely here the author’s intention reigns supreme.

Take portraiture: is it not the case that if Giacometti makes a sculpture

which he declares to be the portrait of Annette, then a portrait of Annette it

is? It is made so by being baptized by him as such, and nothing else

counts… I will focus on the deep level of meaning. It is captured by obser-

vations such as: “the painting portrays the compassion of the Christian vic-

tors towards the vanquished Muslims”, “the play contrasts the new sophisti-

cated metropolitan culture with the crudity of the traditional mores of the

provinces”, “the music is an expression of the passion of love, followed by

the depths of despair when it is not requited”, and so on… The deep, more

than literal meaning is the subject of most discussions of the meaning of

works of art.41

If an author presents his work as poetry, the reader is compelled to read

it as such. However, the author’s statement must be considered a prelimi-

nary clue on how to approach the work of art and nothing more. There-

fore, a poet’s intention expressed as “this is a poem, so read it as such” must

be considered as playing a role similar to that of many artists when assign-

ing titles to their works.42

Some problems are not solved by recognizing nothing more than a pre-

liminary informative statement in the author’s declaration. One could

think, for instance, of a particular problem that deals with an interesting

question: what happens if the author’s intention expressly refuses to identify

a text with at least one kind of literary genre?43

I think that many of G. E. M. Anscombe’s classical ideas and arguments

about intention can help us:

But is there not possible another case in which a man is simply not doing

what he says? As when I say to my self “now I press Button A” —pressing

Button B— a thing which can certainly happen. This I will call the direct

falsification of what I say. And here, to use Theophrastus’ expression again,

the mistake is not one of judgment but of performance. That is, we do not

say: What you said was a mistake, because it was supposed to describe what

you did and did not describe it, but: What you did was a mistake, because it

was not in accordance with what you said.44

In my view, a poem’s meaning, just as Dworkin and Gadamer have said,

can be unveiled trying to read the text in its best light. In other words, read-
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41 Id. at 156.
42 To illustrate how titles are commonly used by authors of a work of art to help inter-

preters, viewers or listeners understand a work’s meaning, it is helpful to recall the way

many Cubist painters select titles for their works. In this sense, for example, many of Pi-

casso’s paintings would be impossible to understand without a title.
43 This question came to me after reading a recent book by Peruvian writer Jaime

Bayley. JAIME BAYLEY, AQUÍ NO HAY POESÍA (Anagrama, 2001).
44 G. E. M. ANSCOMBE, INTENTION 57 (Harvard University Press, 2000).



ing must be understood as a fair and generous enterprise guided by a con-

structive attitude.

I have claimed that there are differences that set poetry apart from the

law. However, I have also claimed that there are similarities linking the

two. The relationship between law and literature in general and between

law and poetry in particular can be easily grasped by a common feature:

they are both susceptible to being interpreted. According to Gadamer:

We can distinguish two different senses of interpretation: pointing to some-

thing and pointing out the meaning of something. Clearly both of these are

connected with one another. “Pointing to something” is a kind of “indicat-

ing” that functions as a sign. “Pointing out what someone means”, on the

other hand always refers back to the kind of sign that interprets itself. Thus

when we interpret the meaning of something, we actually interpret an in-

terpretation. The attempt to define and establish the limits of our interpre-

tative activity brings us back to the question concerning the nature of inter-

pretation itself. For what is a sign? Is everything a sign in some sense?…

Certainly we must often try to read the sign character of things. In this way

we attempt to interpret that which at the same time conceals itself, as in the

expression of gesture, for example. But even there, the interpretation arises

within a self-contained totality and clarifies the direction in which the sign

points by eliciting that to which it basically points from that which is itself

confused, unclear, and indefinite. This interpreting is not a reading in of

some meaning, but clearly a revealing of what the thing itself already points

to.45

Law and literature share the shortcomings and weaknesses of every natu-

ral language: they are insufficient and incomplete. However, they are also

susceptible to spawning revelation through interpretation. In fact, the am-

biguous nature of language requires the exercise of our interpretive skills.

As Gadamer has affirmed, poetry requires the intervention of a third

party whenever its meaning is not clear at all.46 Although many poems char-
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45 H. G. Gadamer, supra note 3 at 68.
46 “We have only to interpret something when its meaning is not clearly laid down or

when it is ambiguous. Let us recall the classical examples of things that require such inter-

pretation: the flights of birds, oracles, dreams, pictorial images, enigmatic writings. In all

these cases there are two sides to interpretation: first, a pointing in a certain direction that

itself requires interpretation, but also at the same time a certain holding back on the part

of what is to be shown in this way. We have only to interpret that which has a multiplicity

of meanings… Art demands interpretation because of its inexhaustible ambiguity. It can-

not be satisfactorily translated in terms of conceptual knowledge. And this is true of poetry

as well… The ambiguous meaning of poetry is inseparably bound up with the unambigu-

ous meaning of the intentional word… The elements from which language is constructed

and which poetry shapes for its own purposes, are pure signs that can only become ele-

ments of poetic form by virtue or their meaning… Language as the medium and material



acteristically aspire to meaningfulness, poets sometimes choose not to bare

their work to every reader. Anyway, whether the reader faces a transparent

poem or a hermetic one, the truth is that interpretive skills are needed. In-

terpretation is always needed to read a poem. So far, so good, but someone

may still ask if it is always possible to interpret a poem. There are poems

with dark meanings, poems dark enough to make any attempt at decipher-

ing hopeless and void.

Is obscurity a common feature shared by law and poetry? I do not think

so. I have said that the law never intends to be ambiguous, but to be clear.

It is in everyone’s best interest to have a reliable system to sort out legal

controversies and it is evident that legal certainty is a product of mean-

ingfulness. However, it is often possible to face legal conflicts that do not

have a clear answer and in those cases legal interpreters are called to fill in

the interpretive gaps in the legal system. Interpretation is as important to

legal practice as it is to read a poem or, as Ronald Dworkin has put it, “le-

gal practice is an exercise in interpretation not only when lawyers interpret

particular documents or statutes but generally”.47 Therefore, at least a de-

sire for intelligibility can be found within both the aims of legal practice

and, in some cases, the aims pursued by poetry readers.

According to many respected legal scholars, law and literature are two

very different fields and their differences must be always remembered by

those lawyers trying to adapt literary interpretive methods to solve legal dis-

putes. Among the most notable critics is Richard Posner, who has argued

that:

The skeptical vein in literary criticism, and the hermeneutic theories that

nourish it, show how difficult the interpretation of texts can be and by do-

ing so should make lawyers, judges, and legal scholars more cautious, more

self-conscious, more tentative about the process of interpreting legal texts.

But it has been the burden of the argument in this chapter that no specific

techniques or discoveries of literary criticism, or literary analogies, such as

that of the chain novel, are transferable to the law.48

Many of Judge Posner’s arguments are compelling. However, I believe

that they are not meant to reject the similarities linking legal interpretation

to literary interpretation. After all, to interpret is to find the meaning of

something, and such an idea implies a basic understanding of both legal in-

terpretation and literary criticism. Posner, like other legal scholars who

have studied the relationship between law and literature, did not stop to ex-

amine how legal interpretive methods can be used to give sensitive readings
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of expression can never fully emancipate itself from meaning. A genuinely nonobjective

poetry would simply be gibberish”. Id. at 69.
47 Ronald Dworkin, supra note 35 at 147.
48 See notes 35 and 36 above.



of poetry. In other words, it could be true that no specific technique for lit-

erary criticism is transferable to law; however, from such a claim, it does

not follow that legal techniques are not helpful devices to interpret poetry.

I have mentioned some biased approaches so as to think about the rela-

tionship between law and literature. However, there are still more dramatic

ones. For example, it is possible to recall the tendency to consider literature

as more important or “transcendent” than law, as well as writers’ work as

more sophisticated or complex than the work of the courts. Behind this

widespread belief there is the concept of art as the highest expression of hu-

man nature, or as the highest product of human spirit whenever compared

to other human activities and enterprises. According to this view, whereas

poets, storytellers and novelists are illuminated by the flame of the art or

something of the sort, legislators, judges and attorneys are trapped in their

daily and somehow lower-class life.

From my point of view, this notion must be avoided not only because of

the weak metaphysical propositions on which it relies, but also because of the

pedantry it presupposes. There are no significant differences between the li-

terary work of an author and any other person’s work. In my view, this

kind of thinking must be rejected on several grounds. First of all, writing is

work just like any other. Besides, there is no doubt that many of the eco-

nomic, scientific and technological advances over the last two centuries,

which have had an incredible effect in elevating the quality of life of mil-

lions of persons in the world, are scarcely related to art in general. The ex-

istence and practice of Western legal ideas, such as the Rule of Law or the

due process of law clause included in almost every democratic legal system

nowadays, can be considered human achievements as praiseworthy as any

great poem, short story or novel.

Furthermore, from a historical point of view, the popularization of art is

a recent phenomenon. It can even be considered a by-product of the im-

provements in the economic conditions of daily life, which have never been

as good and widespread as today and which are the product of the work of

many people who have never written literature in their entire life.

IV. CONCLUSION

The sort of prejudice I refer to is so common that it is easy to find clear

examples of it, just as the one I found in a very interesting article written by

Jessica Lane entitled “The Poetics of Legal Interpretation”:

Literary criticism is the most highly developed arena we have for the study

of the discourse in all its manifestations. Language, the symbolic order,

through its construction of the subject, is what constitutes the world, its

most perfect products being the texts of reality and art. Consequently, liter-
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ary criticism responds more deeply to the need for individuation, for elabo-

ration of the intricate possibilities hidden in the dialectic of writing and

reading.49

I do not think more should be read into this cliché because legal practice

cannot be carried on without language. It is true that the way lawyers use

language might never be as elegant or as innovative as the way professional

poets can; however, it does not intend to be so.

Moreover, the raw material used by lawyers and writers is mainly the

same: words. The law is as fitting a field to investigate the strengths and

weakness of language as literature is.50 In fact, the origin of interpretation

as a creative activity was much closer to judicial practices than to literary

delights.51

In my view, a legal professional can use methods of interpretation avail-

able to him in order to achieve sensitive and speculative readings of poetry.

In other words, I think people who usually see themselves as distanced from

poetry can produce reasonable readings of poetry.

My claim is two-fold and can be stated as follows: on the one hand, law-

yers can interpret poetry by using what they know. On the other hand,

from a semiotic point of view, legal interpretation can be seen as an in-

stance of speculative and constructive interpretation.
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49 SANFORD, LEVINSON & STEVEN MAILLOUX, supra note 11 at 283.
50 I think Richard Weinsberg is right in writing: “Once the judge begins to write, his

use of power automatically is bound up in the words he uses… all judges, conscious or no

of their crafting powers, must match language to outcome in order to produce a coherent

result”. RICHARD WEINSBERG, POETHICS AND OTHER STRATEGIES OF LAW AND LIT-

ERATURE 8 (Columbia University Press, 1992).
51 See supra note 17.
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I. INTRODUCTION

General propositions of law such as “payments to creditors within ninety

days of the filing of a petition in bankruptcy are voidable as preferential

transfers” and singular propositions of law such as “this contract is valid”,

or “John is guilty of murder”, partially explain how a disputed legal case is

settled by a judge or a jury. Both types of propositions are currently at the

center of jurisprudential discussions about truth in law. Assuming that it

makes sense to evaluate these propositions in terms of their truth or falsity,1

the discussion in this article centers on the nature of truth within the legal
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domain. This in turn is characterized by the degree of cognitive independ-

ence which the truth-conditions (facts or states of affairs) of the propositions

are claimed to possess.2

For the realist (R), the degree of cognitive independence is complete in

the sense that the existence and character of at least some of the facts or

states of affairs that make a proposition of law true are not constituted by,

or do not depend on cognizers with the appropriate propositional attitudes

(“x perceives p”, “x believes that p”, “x justifiably believes that p”, “x knows

that p”). In this position, whatever appears to cognizers never determines

what is actually the case.3 The idealist (I) holds the opposite view: the

cognizer’s perception of the case always determines the case itself since all

realms of reality are a product of the mind. The logical space between these

extremes is occupied by the “minimal objectivist” (mO) and the “modest

objectivist” (MO). For the minimal objectivist, whatever seems right not

just to a single agent but to the relevant community determines what is

right.4 For the modest objectivist, whatever seems right to cognizers under

appropriate or ideal epistemic conditions determines what is right.5

The role of error in these positions represents the other side of the coin.

The subjectivist (or idealist) perspective holds that a person can never be

wrong about the state of affairs based on what she perceives, believes, justi-

fiably believes, or knows to be the case. Thus, there is no room for error. In

the minimal objectivist view, while it is possible for someone to be wrong, it
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2 See Brian Leiter’s discussion on objectivity and law in: Brian Leiter, Law and Objectiv-

ity, OXFORD HANDBOOK OF JURISPRUDENCE (Oxford University Press, 2002). Unlike

myself, he frames the topic of cognitive independence within the issues of law and objectiv-

ity. According to Leiter, for a discourse to be semantically objective, that is, for the propo-

sitions of that discourse to be apt for an evaluation in terms of their truth or falsity, the

things, facts or states of affairs referred to by such propositions must meet cognitive-inde-

pendence-of-the-human-mind requirements. This may lead one to think Leiter believes

that discourse can qualify for semantic objectivity if and only if the truth predicate in the

domain is understood as associating discourse propositions with facts or states of affairs for

which the fact that a cognizer or a community of cognizers experience a cognizing state is

of no bearing for their existence and character. Nevertheless, he continues to say that cog-

nitive independence can have degrees, which correspond to the four positions of the na-

ture of truth to be discussed in this article.
3 Michael Moore is one champion of contemporary legal realism. His defense of real-

ism in legal discourse can be viewed as a contemporary defense of natural law. In Moore’s

approach, the truth-conditions of legal propositions include, but are not exhausted by, the

truth-conditions of certain moral propositions. The former are totally mind-independent

facts. See Michael Moore, Introduction to MICHAEL MOORE, OBJECTIVITY IN ETHICS AND

LAW, COLLECTED ESSAYS IN LAW (Ashgate-Dartmouth, 2004).
4 This position seems to be defended by a wide range of legal positivists.
5 A jurisprudential project that can be seen as an instance of this position is that of Ro-

nald Dworkin. For him, the right answers to disputed legal cases are those reached when

the subject is placed under the ideal epistemic conditions such as Judge Hercules.



is not possible for the entire relevant community to be wrong. For the mod-

est objectivist, massive error can occur and it is through devising thought

experiments of a counter-factual nature that the situation can be rectified.

For the strong objectivist, even the conclusions reached under appropriate

or ideal epistemic conditions may be wrong and therefore we can never be

sure that the metaphysical objective reality is even close to what we might

think or say about it.

So, for “R”, the nature of truth in law relates a legal proposition to cer-

tain totally mind-independent facts or states of affairs. “I” holds that the na-

ture of truth in law correlates certain legal propositions to entirely mind-de-

pendent facts or entities. “mO” maintains that the nature of truth in law

relates a legal proposition to facts or entities and its existence and character

depend on the cognizing states of the members of the relevant community.

“MO”’s thesis is that the nature of truth in law relates a legal proposition to

certain fact(s) the existence and character of which result from an agent(s)

experience of a cognizing state under ideal or appropriate epistemic condi-

tions.

There are at least two points at which the entire spectrum of the above

positions converge:

1) “Truth” (or the predicate “is true”) names a relationship between a

proposition (of law) and the attainment of certain fact(s) or state(s) of

affairs (truth-conditions), regardless whether those facts or states of af-

fairs are social or conventional (as the legal positivist would like them

to be) or whether human cognition has any bearing on the existence

and character of those facts (as a natural lawyer would have it).6

2) There is a more basic assumption of the meaning of propositions

known as a truth-conditional approach to meaning. In this view, the

meaning of a proposition is known (understood) when what it would

take for that proposition to be true or to state a truth is known. As

Patterson puts it, “it is taken to be the case by many philosophers that

the meaning of propositions is a function of what makes them true or

false”.7 One obvious consequence of this approach to meaning is that

when someone fails to recognize something as a truth-condition when

it is one or when someone states something that figures within the

truth-conditions for a proposition when it does not, that someone can

be said not to know the meaning of the proposition in question. In
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6 This is regardless of the metaphysical account of the truth-makers (facts or states of

affairs) adhered to by the realist, the subjectivist, the minimal objectivist, or the modest

objectivist position. For an excellent discussion on the nature or metaphysical character of

the truth-conditions for legal propositions, or as she calls them, of legal facts, see Connie

Rosati, Some Puzzles about the Objectivity of Law, 23 L. AND PHIL., 273-323 (2004).
7 See DENNIS PATTERSON, LAW AND TRUTH 18-19 (Oxford University Press, 2005).



other words, she is giving either a partial (incomplete) or an incorrect

account of its meaning.

In view of this, we can see that truth is closely related to meaning. In fact,

the entire discussion about the nature of truth rests upon the truth-condi-

tional approach to meaning. Hence, it is important to keep the two issues

apart. The semantic one consists of asking what the truth-conditions of p

are and the mind-independence involved in enquiring about the nature of

those truth-conditions.8 Separating these issues is analytically helpful be-

cause it makes it possible to differentiate the semantic or mind-independ-

ence level at which claims about truth in law should be placed.

In this article, I will deal with the semantic aspect, focusing on issues re-

garding the construction of the set of truth-conditions for legal propositions.

In particular, I hold that Michael Moore’s analysis of the meaning of what

he calls “singular propositions of law” (SPL) in his essay entitled “The Plain

Truth about Legal Truth”,9 is flawed at least in two ways. Moore gives an

inaccurate account of the meaning of SPLs in that 1) he sees the truth of

certain “factual propositions” within the set of truth-conditions for SPLs,

which is incorrect for reasons explained below; 2) while completely over-

looking the role of what I call “soft epistemic propositions of law” (SEPL) as

a fundamental component of the set of truth-conditions for SPLs. SEPL’s

assert that the minimum threshold for asserting as proven some proposition

(that describes some aspect of the world) has been reached by the available

evidence. Or simply that the relevant standard of proof has been met. I sus-

pect this twofold weakness in analyzing the meaning of SPLs is mainly due

to jurisprudence’s habitual lack of attention to epistemological concerns like

those that explain the function of a standard of proof (SoP) or, as I call it, a

proof policy, within some areas of the law.10 Larry Laudan has recently de-

veloped such a model and it is from his insights on what he calls the “soft

core of legal epistemology” that I elaborate on the idea of SEPLs.

In saying that true factual propositions do not figure within the set of

truth-conditions for SPLs, I am not suggesting that events in the world out-

side the courtroom have nothing to do with judicial outcomes. In other

words, I do not endorse the idea of judicial decisions as constitutive of the
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8 We can also add the matter of procedures for verifying whether the truth-conditions

of a proposition have been obtained.
9 See MICHAEL MOORE, supra note 3.

10 Legal theorists have been more concerned with how much principles, or more gen-

erally, how much evaluative reasoning is involved in adjudication, if there is a necessary

link between this type of reasoning and legal reasoning and questions of that sort than

with the not less interesting jurisprudential question of when an arbitrator of fact (a judge

or a jury) is entitled to regard a factual assertion as proven within a certain area of the law.

Neither Hart nor Kelsen, or even Raz, three of the most influential philosophers of law of

the twentieth century, have addressed this issue in their work.



facts of the case.11 Outside events have much to do with a case, at least in

Criminal Law12 (it is often stated —even by Supreme Courts of both Com-

mon and Civil Law traditions— that the ultimate purpose of a criminal

trial is to determine the truth), but as a criterion to determine whether the

verdicts are correct or not and not as a truth-condition of SPLs.13 Another

way of stating this would be: Suppose you were asked to explain the mean-

ing of “John is guilty of murder” (p) when uttered by a judge or jury to an

audience. You would have to say things such as “well, among other things,

what this assertion basically implies is that the proposition describing a par-

ticular act of John’s, say that of depriving Julius of his life by hitting him on

the head with a tennis racket, has been proven to the appropriate stan-

dard/degree, say beyond all reasonable doubt”. It would not be necessary

to refer to the truth of the proposition describing John’s conduct as having

been implied by the declaration. However, if you were to judge whether p

is correct or not or engage in a discussion on whether the criminal system is

fair in terms of convicting the truly guilty or acquitting the truly innocent,
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11 This is a thorny path. Some might say that there are complex conducts which prior

to the decision of a court would not be regarded by citizens as a crime since the extension

of some legal concepts, like for instance “tax evasion”, have not yet been fixed once and

for all by statutory law patterns. Thus, citizens see court pronouncements of those con-

ducts as crimes that are constitutive, in the sense that they are the creators of the relevant

facts of the case. I do not think this position would hold even when the qualifying an act as

a crime can sometimes be ex-post (via judicial activity). Something would still have to be

categorized or qualified, something about which there is doubt as to whether it is a crime

or not. That something amounts to the facts reported by factual propositions.
12 There are other branches of the law, like the law of torts, that claim the main pur-

pose of the judicial process is to seek the truth of what happened in the world, which is

much more controversial.
13 Jordi Ferrer makes a similar statement in his analysis of the result of probatory activ-

ity in terms of the judge’s, or more generally, the arbitrator-of-fact’s propositional attitude

towards the proposition declared as proven. One of his theses states that the declaration of

p as proven (p being the description of the facts of a case with legal consequences, such as

sanctions or otherwise, say “x did not pay her taxes”) implies the arbitrator-of-fact’s knowl-

edge of p. Regarding this point, he says, “It should be pointed out here that from the point

of view of the judge, that is to say, the person who declares ‘p as proven’, there is no differ-

ence between the requirement of (justified) belief in p and the requirement of knowledge.

In other words, a person who believes that p and that the content of his belief is justified

necessarily has to believe that he knows that p. The distinction is however important from the point

of view of third parties controlling judicial decisions. In effect, from the point of view of a third party, it is

obvious that he can say that an individual s believes that p, but that p is false, and therefore, that s does not

know that p. What we have now is a conception that does not lead to subjectivism in the judicial fact-find-

ing. In effect, given that one of the requirements needed to be able to say that a proposition is known is that

it is true and that the truth of a proposition does not depend on the will or the beliefs of any individual,

what we obtain is a criterion for checking the justification of the judicial decision regarding facts that is in-

dependent of the trier: The truth of the proposition declared proven”. See Jordi Ferrer, Legal Proof and

Fact Finders’ Beliefs, 12 LEGAL THEORY 293-314 (2006).



this would be the appropriate time to make reference to what actually hap-

pened.

Having said that, I will clarify what Moore means when he uses the term

“singular proposition of law” in the following section by focusing on the set

of truth-conditions Moore claims is associated with SPLs. My objective at

this stage is to emphasize two factors: the presence of factual propositions

within the set and the absence of propositions that assert that the relevant

standard of proof has been met by the evidence that support the singular

proposition of law. Then, by making a distinction between material guilt

and probatory guilt centered on establishing the truth of both “John is

guilty (m) of murder” and “John is guilty (p) of murder”, and finally by pre-

senting a test for the admission of truth-conditions, I will explain why the

two elements emphasized above are mistakes.

II. THE TRUTH-CONDITIONS OF SPLS

Regarding SPLs, also known by U.S. lawyers as “the law of a case”,

Moore states the following:

A singular legal proposition is one that is neither semantically general nor

universally quantified. Its terms do not refer to a class of particulars, and it

does not purport to predicate a property of all members of that class.

Rather, a singular legal proposition predicates a legal property about one

particular item referred to by a proper name or a definite description. Con-

sider the following examples: “This will is valid” and “The defendant is guil-

ty of murder”. Such singular legal propositions may be either dispositive, as

in the latter example, or evidential, as in the former example. In either

case, they are the vehicles for expressing either all or part of a judge’s or

jury’s decision in a particular case.14

Moore sees the truth-value of the following propositions as fully determi-

native of the truth-value of SPLs, that is, as fully determinative of the out-

come of disputed legal cases:

1) Factual propositions. In the recent film “A few good men”, a lawyer tells

a witness “I want the truth” whereupon the witness responds, “you

can’t handle the truth”. The characters are referring to the truths of

certain propositions of fact relevant to the case. These are probably the

most obvious kinds of statements whose truth or falsity is of interest to lawyers.
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was not guilty of obstructing or retarding the passage of the U.S. Mail”, which has been

the cornerstone on which Moore elaborates on his view of natural law. Id. at 324-325.



2) General legal propositions. Equally as involved in decisions of disputed le-

gal cases as propositions of fact, are general propositions of law. A

general proposition of law is one contained in a universally quantified

statement such as “all non-holographic wills require two witnesses in

order to be valid”.

3) Interpretive propositions. Because general propositions of law are about a

general class of cases but no one particular case, we need interpretive

premises in order to connect the particular facts of a given case to

general propositions of law. Such premises connect factual predicates

to legal ones, so that one can connect, for example, factual proposi-

tions about the written name of a particular person on a particular

document, to legal propositions about subscriptions, signatures, wit-

nesses, and valid wills.

4) Propositions of value. Some theories of law and of interpretation would

reduce items 2) and 3) above to propositions of fact. Rejecting such le-

gal positivists and formalists theories, as I do, requires a fourth kind of

proposition, that of value. In various ways, propositions of value are

partly truth determinative of both general propositions of law 2) and

of interpretive propositions 3). Such propositions of value are thus rel-

evant to our concern about the kinds of propositions whose truth or falsity is

determinative of the outcome of disputed legal cases.

5) Propositions of logic. Contrary to much of the overblown and misdi-

rected rhetoric of the American Legal Realists and their intellectual

descendents, a decision in a disputed legal case involves logical deduc-

tion. The premises are matters of fact, law, and interpretation, and

the conclusion is the proposition describing the decision in the case.

What justifies the decision as following from these kinds of proposition

is logic. If “p” is true, and if “p implies q” is true, then “q” must be

true as well. This rule of inference, which the Stoics named modus

ponens, states a necessary kind of truth, logical truth. No one can

plausibly urge judges or juries to be illogical in their decisions, so

propositions of logic like modus ponens join the other four kinds of

propositions as necessarily involved in the decision of disputed legal

cases.15

As stated in the introduction, I wish to emphasize that in the above list of

propositions whose truth or falsity supposedly determine the outcome of

disputed legal cases, the first place is occupied by what Moore calls “factual

propositions” (propositions describing the facts of a case). Moreover, propo-

sitions that state whether the relevant standard of proof has been satisfied

or not, which we call “soft epistemic propositions of law” (SEPL), do not

appear in the list. But, why is this a mistake?
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III. THE ARGUMENT

1. Material Guilt and Probatory Guilt

The answer is found by focusing on the kind of legal property the singu-

lar proposition of law is said to predicate. Take for instance the SLP “John

is guilty of murder”. We can distinguish two senses of “is guilty”. One im-

plies that the defendant really committed the crime (in our example, mur-

der by hitting Julius on the head with a tennis racket) for which he may or

may not be charged; and another implies that according to the judicial

scrutiny John has been subjected to, he has been condemned. Like Laudan,

I refer to the first sense as the expression “material guilt” (guilt m) and to

the second as “probatory guilt” (guilt p).16 For the sake of the argument, let

us assume this distinction.17

2. The Truth of “John is Guilty (m) of Murder”

In determining the truth of “John is guilty (m) of murder”, it is only a

contingent matter that John had been investigated, that certain inculpatory

evidence had been found; that he had pled guilty (not going to trial in this

case); that having pled not guilty, that the judge or jury declared there was

sufficient evidence to justify a conviction, or even that he is sentenced to

jail. It may be the case and makes perfect sense to say that even if all this

were true, “John is guilty (m) of murder” could still be false. In other words,

it is possible for John to live with the consequences of having been declared

guilty (p) without having actually committed the crime.18 This can occur

with the following combination of truth values: We have “John is guilty (m)

of murder” as false, which in turn implies the falsity of, to use Moore’s

terms, the factual proposition “John hit Julius on the head with a tennis

racket and this caused his death”, and the truth of “John is guilty (p) of

murder”. The truth of “John is guilty (m) of murder” soley depends on the
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16 LARRY LAUDAN, TRUTH, ERROR, AND THE CRIMINAL LAW 11-12 (Cambridge

University Press, 2006).
17 This petition is basically addressed to those who wish to confront the thesis that facts

exist outside the courtroom and who attribute a fully constitutive power to judicial deci-

sions.
18 This is not unheard of since human inquiries are fallible by nature. In fact, recogniz-

ing the possibility of a false inculpatory finding, and the correlative of a false exculpatory

finding allows a society to have open discussion on the costs of both types of errors (false

convictions and false acquittals). Thus, if such events occur, it ultimately allows them to

determine how they want to distribute those errors.



fact that John has actually committed the crime, that is, on the truth of the

relevant factual proposition describing John’s conduct.19

3. The Truth of “John is Guilty (p) of Murder”

On the contrary, if we are to determine the truth of “John is guilty (p) of

murder” it is as relevant as it could be that there has been a declaration of

the propositions describing the facts of the case (in our example, the propo-

sition describing that John hit Julius’ head with a tennis racket) as proven

(which amounts to say that sufficient evidence has been gathered and as-

sessed), by the trier of fact. In this case, the factual proposition “John hit

Julius’ head with a tennis racket causing his death” is also involved, but it is

its status of being proven, not its truth, not its correspondence with what

happened in the world, that is important. For it may be the case, and again,

it makes perfectly good sense to say, that it is true that John hit Julius’ head

with a tennis racket causing his death, and still “John is guilty (p) of mur-

der” is false. That is, that John had really done it; nonetheless he had not

been convicted.20 The particular combination of truth values in this case

would be the following: We have the factual proposition of our example

being true, but the falsity of “John is guilty (p) of murder”, which in turn

implies either the falsity of the proposition declaring John’s conduct as

proven, or not having such a declaration at all. At this point, someone

might be inclined to think that I am going against the so called “teleological

connection between proof and truth” thesis (or simply teleological connec-

tion thesis), which states that the main goal of the institution of legal proof

is to achieve truth.21

But that would be wrong. I hold that the teleological connection thesis

must be understood as having two purposes: One is to serve as a regulatory

ideal by establishing what the designers of the judicial process should be

aiming for when giving a particular configuration to the set of rules of evi-

dence and procedure. In this sense it can be an incentive to carry out

epistemological thought experiments in which the trial could be viewed as a

purely truth seeking engine.22 And the other would be to motivate a critical
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facts.
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error has been regarded by different societies along different times in history as less grave

an error than a false inculpatory finding. That is, preferable than a false conviction. We
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21 See JORDI FERRER, PRUEBA Y VERDAD EN EL DERECHO 68-69 (Marcial Pons, 2003).
22 An excellent example of such a thought experiment can be found in: LARRY LAU-



spirit towards the current state of things the outcome of which could be a

diagnosis of our evidential practices in terms of how well we are placed on

the track that would lead them to achieve truth. But the teleological con-

nection thesis should not be taken so as to be demanding from the judge or

jury to do something else apart from following the current rules of evidence

and procedure. That is, the current rules telling legal operators in what

conditions certain evidence must be excluded, rules about the relevant stan-

dard of proof that must be satisfied, etc.

In other words, the teleological connection thesis should not be read so

as to make it mandatory that when deciding disputed legal cases, judges

consider factual propositions (such as “John hit Julius’ head with a tennis

racket”) as proven only to the extent to which those propositions are true.

The way our evidential practices hopefully achieve truth is not by making

the truth of factual propositions a necessary condition for the determination

of their status as proven,23 but by making our rules of evidence and proce-

dure, which govern our evidential practices, apt for the task of promoting

the truth. That is, by giving those rules the adequate epistemic profile. So,

it is the designer’s responsibility,24 and ultimately, given the fact that it is

frequently the case that the designers (members of the legislatures) do not

have the credentials this task calls for, it is a function of how solid and vig-

orous our legal epistemology is.

Now, let us return to the declaration of the relevant factual propositions

as proven by the trier of fact as implied in the truth of the assertion “John is

guilty (p) of murder”. This declaration, as we have seen, grants the status of

“proven” to “John hit Julius’ head with a tennis racket causing his death”

of our example. But, is this declaration arbitrary? Are judges and juries left

unconstrained in order to regard whatever they feel like as proven? How is

this status granted? Another way of asking would be: When, or under what

conditions, does the relation of the evidence or the premises to the sought

conclusion (that John hit Julius with a tennis racket in his head causing his

death) warrant the acceptance of the conclusion as proven in the context of

Criminal Law? The answer amounts to the specification of what’s been

called the “standard of proof” (SoP), also referred to as a proof policy. In
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DAN, supra note 16, at 4-9. In this book, the author outlines what can be called the re-

search program for contemporary legal epistemology.
23 This position has been called “the conceptual connection between proof and truth”

thesis. See JORDI FERRER, supra note 21, at chapter two.
24 Of course, somebody could say that another way in which our evidential practices

could not achieve truth would be by ignoring the current rules of evidence and procedure,

regardless of their best epistemic profile possible, in which case the responsibility would be

on the legal operators themselves. But that is not the picture I’m referring here. I am as-

suming at least the judge’s intention to follow the rules, even though there is room, of

course, to make mistakes.



effect, the SoP can be viewed as a decision rule for the judge or jury, which

establishes what they should look for in the evidence in order to be entitled

to regard the sought conclusion as a proven proposition.

The SoP tells the trier of fact what the characteristics of the inferential

link connecting the available evidence and the hypothesis at stake, must

be.25 The form of this decision rule would be along the following lines: If

conditions a, b, c, n, are satisfied declare the relevant hypothesis as proven,

and therefore, convict the accused. Otherwise, acquit him. For instance, if

we are to regard as real standards those currently operating in the U.S.A.

or in Mexico,26 our decision rule would look like this: If you don’t have a

reasonable doubt about the defendant’s guilt (U.S.A.); or: If you are strongly

or firmly convinced of the accused being guilty (Mexico); then convict.

Otherwise, acquit.

The conditions under which it is valid to declare factual propositions as

proven may vary across different legal domains or areas of the law. And

they also may vary throughout history, in the same domain or area. For in-

stance, in the law of torts the applicable SoP is that of “the preponderance

of the evidence”; while in Criminal Law, the applicable SoP is, as we have

mentioned, proof “beyond all reasonable doubt” (BARD), or the firm con-

fidence in the defendant’s guilt. A SoP in operation in the middle ages in

Roman law tradition countries required either two reliable witnesses or a

confession in order to justify a conviction.27 This contextual element has an

interesting effect on the truth value of the declarations of certain factual
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25 LARRY LAUDAN, supra note 16 at 79-81.
26 Laudan holds that these alleged standards are not real standards due to the fact that

they both make legal proof of guilt parasitic on the prior existence of the trier of fact’s firm

belief about the defendant’s guilt. The author says that in other domains such as mathe-

matics or epistemology, “such a proof policy would be a laughingstock. One ought not to

say to any trier of fact, ‘You have a proof of A provided you are firmly convinced of A’…

To the contrary, we say, ‘You have no entitlement to be strongly convinced of A unless

and until you have a proof of A’, adding for good measure that, ‘your firm convictions

about A count for nothing absent an acceptable proof of A’. And then we tell them what a

proof of A would look like. That is what is to have a standard of proof. A proper SoP does

not depend on one’s subjective confidence in a hypothesis; on the contrary, the standard

tells us whether our subjective confidence is justified… Outside Law, rational confidence

in a conjecture follows on its proof, it does not precede it. Inside the Law, such confidence

precedes, certifies, and even constitutes the ‘proof’”. LARRY LAUDAN, supra note 16, at 80.

Ferrer can be said to come to this same conclusion too, but by taking a different but re-

lated route. As we said somewhere above, he analyses the result of the probatory activity

in terms of the propositional attitudes the trier of fact can be said to assume. He strongly

criticizes the position for which the relevant propositional attitude is one of belief. That is,

the position which states that “it is proven that p” amounts to the judge’s firmly belief in p.

He defends the thesis according to which the adequate propositional attitude is that of ac-

ceptance of the proposition as if it were true. See JORDI FERRER, supra note 13 at 293-314.
27 This is no longer the case. Or, is it?



propositions as proven. Factual propositions may be either true or false, but

when it comes to the proof of those propositions expressed in statements of

the form “p (the relevant factual proposition) is proven”, the former may be

true and, at the same time, false. It is perfectly possible, at least in the com-

mon law tradition, that the same factual proposition, say “Simpson killed

his wife” had not met the requirements of the criminal SoP, but having

done so in other domain of the Law, such as the Law of torts. So, we have

“p (“Simpson killed his wife”) is proven” as false for the purposes of con-

victing Simpson, but for the purposes of making him liable for damages, as

true.

The severity of the conditions under which it is valid to declare certain

factual propositions as proven may also vary across different areas of the

law. That is to say that the characteristics of the inferential link between the

evidence or the premises, to the sought conclusion, in terms of it being

stronger or weaker, may be different depending on the area of law in which

we locate ourselves. This amounts to say, regarding our previous example,

that the criminal SoP requires a more powerful inferential link connecting

the premises to the conclusion. That’s why it is relatively easier to prove the

same factual proposition in another legal context provided that the inferen-

tial link requirement there is less demanding. How demanding we want our

SoP to be; how robust a proof we want there to be in order to take practical

decisions such as convicting or acquitting the defendant based on it, are

questions related to a society’s considerations of the costs that errors of the

kind of a false inculpatory finding and a false exculpatory finding, may pro-

duce. Throughout history, different societies have taken false inculpatory

findings to be more serious errors than false exculpatory findings, and thus

a whole body of doctrine, concepts, and precepts have been developed so as

to make sure that whenever errors do occur they be false exculpatory find-

ings in the vast majority of cases. This doctrine, of which the SoP is the

main element, has been referred to by Laudan as the “doctrine of error dis-

tribution”. The systematic analysis of the intertwined concepts of this doc-

trine (the SoP, the benefit of the doubt, the presumption of innocence and

the burden of proof) is legal epistemology’s soft core.28

Above I said that declarations of the sort “p (the relevant factual proposi-

tion, in our example, “John hit Julius’ head with a tennis racket causing his

death”) is proven” are necessarily implied by true propositions predicating

the defendant’s probatory guilt uttered by the judge or jury, in our exam-

ple, by the proposition “John is guilty (p) of murder”. Now, we can add to

this that the truth of those declarations is a matter of the relevant SoP being

satisfied or not. I refer to propositions stating that the appropriate SoP has

been satisfied or not as “soft epistemic propositions of law” (SEPL).
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IV. CONCLUSION: A TEST FOR THE ADMISSION

OF TRUTH-CONDITIONS

Truth and meaning, at least in the modernist tradition, are closely re-

lated.29 Someone can be said to know the meaning of a proposition to the

extent to which he is able to give an account of what it would take for that

proposition to state a truth. As long as she can specify the truth-condition(s)

for the proposition in question, she may be regarded as knowing what that

proposition means. Determining the truth value of that proposition is a

matter of whether its truth-conditions are satisfied or not: p (the proposition

in question) will be true if and only if its truth-conditions are met, and false

otherwise. In determining the truth of “John is guilty (m) of murder” the

trier of fact’s declaration that the factual proposition in question has been

proven is irrelevant. Likewise, the determination of the truth of “John is

guilty (p) of murder” when uttered by a judge or jury is unaffected by the

relevant factual proposition’s correspondence to what actually happened.

It is perfectly plausible that the soft epistemic proposition of law (SEPL)

is false and the proposition predicating John’s material guilt is true. If some-

one had claimed that the above SEPL figured within the truth-conditions of

“John is guilty (m) of murder” would be proven wrong by this case in which

even when the supposed truth-condition does not obtain (even when the

proposition is false), the proposition in question ended up being true. Thus,

he would have to renounce to his claim or be held responsible for adhering

to an incorrect account of the meaning of “John is guilty (m) of murder” if

he did not.

If proposition describing John’s conduct (“John hit Julius on the head

with a tennis racket causing his death”) is false and the proposition predi-

cating John’s probatory guilt is true is also perfectly plausible. In this case,

as in the former, if someone had claimed that the previous factual proposi-

tion figured within the set of truth-conditions of “John is guilty (p) of mur-

der”, as I said Moore had, would be proven wrong by this case in which
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29 When giving an account of the philosophy of language according to the modernist

tradition, Patterson says: “Speaking broadly… philosophy of language in the modernist

tradition takes its basic task to be disclosure of the relationship between the word and the

world. In the modernist tradition the principal function of language is representational: it

depicts the way things are. States of affairs which exist independently of mind, can be por-

trayed or represented accurately in speech or thought to the degree their depiction in ex-

pression correctly or accurately reflects these states of affairs. In modernist terms the ques-

tion ‘What does this sentence mean?’ may be translated as ‘What state of affairs does the

asserted proposition purport to represent (depict)?’... On a modernist representationalist

account of language, any given use of language is successful-that is, states a truth- if and

only if the utterance accurately describes the facts”. See DENIS PATTERSON, supra note 7

at 163-167.



even when the proposed truth-condition does not obtain (even when the

proposition describing John’s conduct turn out to be false), the proposition

in question ended up being true.

However, after establishing which factors do not have a bearing on the

truth, the question is: On what does the truth of “John is guilty (m) of mur-

der” and “John is guilty (p) of murder” depend? As also mentioned above,

the first depends on its correspondence to what actually happened, and it is

therefore accurate to claim that the factual proposition “John hit Julius on

the head with a tennis racket causing his death” figures within its set of

truth-conditions. In the case of the second, it depends, among other things,

on the appropriate SoP being satisfied, and thus it is correct to say that soft

epistemic propositions of law (SEPLs) figure within its set of truth-condi-

tions.

Therefore, there are reasons why Moore’s SLP is correctly said to predi-

cate the property of being guilty in its second sense, that is, the property of

being probatory guilt. Moore says that his main concern is with “the kinds

of propositions whose truth or falsity is determinative of the outcome of dis-

puted legal cases”. In other words, he is interested in the factors on which

convictions and acquittals (in the case of Criminal Law) depend. What de-

termines if a disputed legal case ends up, for instance, convicting the defen-

dant, has everything to do with the fact that the appropriate SoP has been

satisfied or not in the particular case, which, as we have seen, is a crucial

feature of the meaning of “John is guilty (p) of murder”.
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I. INTRODUCTION

One of the main issues concerning public security in Mexico is people’s

lack of confidence in the criminal justice system. Citizen confidence is di-

rectly related to police performance and is a fundamental factor in under-

standing people’s perception of public security and police work. However,

it has often been overlooked by police institutions when designing reform

strategies.

Crime fighting is typically perceived to be an exclusively technical task

where shortcomings can be resolved by spending additional funds and in-

creasing police capacity. According to this approach, people’s opinion and

participation are not taken into account since citizens only play the role of
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victims.1 For several years, this point of view allowed the police to deal with

crime as their own exclusive problem, using only police criteria. However,

in recent years, political pressure has been exerted to have this rigid model

of public security reformed and relaxed.2 Two main factors explain this

phenomenon: exponential growth in crime rates and a tenfold increase in

the public security budget as a percentage of GDP.3

These factors have generated slow but steady interaction with societal

organizations and citizen groups. Nevertheless, no systematic studies on cit-

izens’ perception of and confidence in the police have been carried out. Po-

lice institutions apparently have not fully understood the importance citizen

confidence plays in their daily activities. Furthermore, they still believe that

problems like insecurity, crime and criminality are not associated with citi-

zen confidence.

This note focuses on analyzing both citizens’ fluctuating rates of confi-

dence and satisfaction with police services and the levels of perception of in-

security in Mexico. I will also explore possible explanations for the levels of

trust and satisfaction insofar as they are directly linked to problems in po-

lice management, and not only to the presence or absence of crime as these

statistics are usually interpreted by the Mexican police.

II. SOURCES

a) Graphs 1 to 7 present citizen confidence and satisfaction indicators of

different aspects of the criminal justice system, including the perfor-

mance of public prosecutors (MPs in Spanish) and the police, as well

as emergency call response. I also present information on the time it

takes to report a crime, taken from the Metropolitan Survey of Victimiza-

tion and Police Efficiency.4 This poll was taken in January and July 2005

and 2006 in the State of Mexico and Mexico City. The door-to-door

survey was applied to 1,750 people (750 from Mexico City and 1,000
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1 This idea has been also accepted by some politicians, mostly for those who showed

some reluctance about this issue during the priista regime. MARCELO SAIN, LA SEGURI-

DAD PÚBLICA DEMOCRÁTICA EN AMÉRICA LATINA. BUENOS AIRES: REPORTE PARA

EL PROGRAMA DE LAS NACIONES UNIDAS PARA EL DESARROLLO (Programa de las Na-

ciones Unidas para el Desarrollo 2006).
2 Arturo Alvarado, La inseguridad pública y la gobernabilidad en México. Diagnóstico y propuesta

de reforma, México: Reporte para el Banco Mundial, November 2005 (unpublished manu-

script on file with author).
3 MARCELO BERGMAN, SEGURIDAD PÚBLICA Y ESTADO EN MÉXICO (Fontamara,

2007).
4 MARCELO BERGMAN et al., ENCUESTA METROPOLITANA DE VICTIMIZACIÓN Y

EFICACIA INSTITUCIONAL (2006-2007) (CIDE, 2008), available at: http://www.seguridad

publicacide.org.mx/CIDE/Portal/cfpages/category.cfm?nodeId= 27&showpage=categor

y&open=8.



from the State of Mexico) and included information on age, gender,

sociodemographic profiles and attitudes and perceptions on victimiza-

tion, exposure to crime and the performance of the authorities. The

overall sampling error is ± 3.

b) The next two graphs, 8 and 9, show information on recovered stolen

goods, arrest rates and police capacity for criminal investigation and

processing. Statistics for these graphs were taken from official records,

specifically from a report entitled Performance Indicators on Police Response

to Emergency Calls and Public Prosecutor Activities.5

III. CONFIDENCE AND SATISFACTION WITH THE POLICE

AND PUBLIC PROSECUTORS6

Graph 1. Percentage of Respondents Expressing Confidence

in Public Prosecutors, 2005-2006

Graph 1 shows citizen’s low level of confidence in public prosecutors.

This has a direct impact on different issues, such as the number of crimes

reported, higher or lower crime rates and peoples’ perception of insecurity.

Official criminal investigations are difficult to carry out when people do not

trust the authorities; and without this confidence police work is limited to
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NAL (Mexico: Seguridad Ciudadana-CIDE, 2008), available at: http://www.seguridadpu
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6 The information in this section is taken from: ÍNDICES CIUDADANOS. CONFIANZA Y
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2007), available at: http://www.seguridadpublicacide.org.mx/CIDE/Portal/cfpages/cat
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processing the criminals who have been caught red-handed. In fact, official

statistics show that 93% of prison inmates were arrested at the scene of the

crime.7 Finally, citizen distrust is directly linked to a low level of satisfaction

with police in general. Citizens’ failure to report crimes also affect police ef-

ficiency since crime reports help identify crime patterns.

Graph 2. Citizen Satisfaction Index with the Police, 2005-2006

The above survey covers four basic aspects of police services: protection,

police presence, estimated response time and treatment. The following

graph reveals that response time and treatment presented the lowest levels

in citizens’ perception of the quality of police service.

Graph 3. Breakdown of Citizen Satisfaction Index with the Police, 2005-2006

MEXICO CITY

Indicator 2005 2006

Satisfaction with police protection 3.7 3.8

Satisfaction with police presence 4.3 4.3

Satisfaction with response time 3.7 3.7

Satisfaction with received treatment 5.5 5.4
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STATE OF MEXICO

Indicator 2005 2006

Satisfaction with police protection 3.3 3.8

Satisfaction with police presence 3.6 3.9

Satisfaction with response time 3.4 3.6

Satisfaction with received treatment 4.8 4.9

Graph 4. Unattended Emergency Calls

In Mexico City and the State of Mexico, almost half of the emergency

calls go unattended, and do not result in any police action. Emergency calls

are significant because they have an important influence on two fundamen-

tal issues: citizens’ satisfaction and confidence in the police. Logically, the

perception of insecurity grows when the police do not address citizens’

emergencies.

If a citizen needs help and the police do not respond, he loses confidence

in that institution. The government cannot demand citizen trust in an insti-

tution that disregards emergencies.
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Graph 5. Emergency Calls responded to in less than Thirty Minutes

As a form of direct communication, emergency calls are a fundamental

aspect of police-citizen relations. Overall, statistics on police response to

emergency calls are not very encouraging. The above graph shows that in

Mexico City only 33 of 100 emergency calls are responded to in less than

30 minutes, while the average in the State of Mexico is 5% lower. This

means that only three out of every 10 emergencies are responded to under

30 minutes.

While this scenario is disconcerting, statistics on other aspects of public

security do not show much better results. When a citizen is a victim of a

crime and decides to report it, filing a report with a public prosecutor also

takes a lot of time: only 2 out of 10 citizens are able to process their crime

in under 60 minutes.

Graph 6. Time Needed to Report a Crime
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Although efforts have been made to improve this situation, statistics re-

veal that the average time for reporting crimes exceeds 120 minutes in

Mexico City.8 This clearly discourages citizen participation and it also hin-

ders police measures to reduce crime because public prosecutors do not

have complete information on the crime.

Graph 7. Average Time Required to Report a Crime (in hours)

Apparently only citizens who feel they have been victims of a serious

crime or need an official record (i.e. for insurance purposes) are willing to

take the time to report the crime. Again, this phenomenon is directly re-

lated to citizens’ lack of participation and negative opinion of the public se-

curity system, but on the other hand, public prosecutors cannot do their

work if crimes are not reported on time.9

Citizens’ perception (confidence and satisfaction) is largely based on cer-

tain aspects of police management, mainly in terms of responding to emer-

gency calls and receiving and processing citizens’ complaints. However, cer-

tain objective aspects of police efficiency also contribute to this perception.

For instance, criminal arrests (graph 8), an element that plays a critical role

in gauging citizens’ perception of both security and levels of impunity, are

crucial.
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Graph 8. Percentage of Suspects Detained

The data on stolen goods is very similar to the information on arrests

(graph 9). The index of recovery of stolen goods is very low, around 12-

13%.

Graph 9. Percentage of Stolen Goods Recovered

This data demonstrate that police efficiency is far from ideal. This find-

ing has an immediate impact on two significant elements: impunity and

perceptions of insecurity. Two distinct factors discourage citizen collabora-

tion with the penal system: (1) citizens need a lot of time to report a crime;

and (2) even if the crime is reported no one can guarantee a conviction or

that the goods will be recovered. Practically 90% of all crimes go unpun-

ished.10
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IV. CONCLUDING REMARKS

As seen above, there are two main issues surrounding citizens’ low satis-

faction and confidence in the police. One is linked to police efficiency in

fighting crime (the recovery of stolen goods and criminal arrests). The other

is related to police management. Intuitively, there is an obvious connection

between low satisfaction, lack of confidence and inefficiency, but out of the

indicators presented (satisfaction with the police, administrative manage-

ment, police treatment and response time), only one was directly linked to

crime fighting efficiency. The other three have more to do with police man-

agement.

Beyond the problem of crime fighting strategies, there is also a serious

problem with the attention given to police service “users”, or victims of

crimes. Regardless of whether poll respondents know the statistics, there is

a clear problem of management. Although other issues might also have an

effect, the indicators shown have a clear influence on citizens’ confidence

and satisfaction with the police. These indicators also have an impact on

the general perception of insecurity.

In Mexico, citizens’ opinions of public security have traditionally been

ignored since they are not “objective”. As a result, they are not examined

or included in the fight against crime. Citizens can only play the role of vic-

tims or reluctant users of inadequate police services. In short, public secu-

rity is exclusively handled by those with the know-how. Throughout the

priista11 regime and even now, the established public security procedure has

always been treated as exclusively a police issue. In other words, insecurity

is a problem that always requires more attention, more personnel, more

technology, more skills, more infrastructure, more communication, and so

on. Though it may be realistic and productive in the everyday fight against

crime, this approach has not produced the desired results.

Confidence is a crucial factor in social development. In Mexico, one of

the most important obstacles for developing social norms and networks

which allow collective action is the absence of trust.12 Moreover, one of the

most important causes of this lack of confidence is precisely the high level

of public insecurity.13

Trust is an important issue in four areas concerning public security:14
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11 Editor’s Note: Priista refers to the Institutional Revolutionary Party (PRI).
12 Programa de las Naciones Unidas para el Desarrollo (PNUD), “Encuesta de Capital

Social en el Medio Urbano 2006” (Programa de las Naciones Unidas para el Desarrollo),

available at: http://www.sedesol.gob.mx/index/index.php?sec=10060202&len=1 (last vis-

ited: October 23, 2007).
13 Id.

14 PERFORMANCE INDEXES OF PUBLIC SECURITY AND PENAL JUSTICE ADMINIS-

TRATION SYSTEM, 13 (México, CIDE-Seguridad Ciudadana, 2007), available at: http://



— Criminal Intelligence and Investigation. Police investigations require a

constant flow of reliable, quality information, which is often provided

by citizens or requires the cooperation of potential witnesses. Overall,

the main source of information for police and prosecutors comes from

citizens.

— Crime Rates. This aspect also involves gathering information to obtain

reliable statistics. Low levels of trust and satisfaction lead to a lack of

citizen participation, making it impossible to know the actual number

of crimes.

— Impunity. If prosecutors and the police have no information on the

crimes committed, they have no chance to prosecute those crimes.

— Perceptions of Insecurity. A lack of trust influences perceptions of

insecurity because people feel that the police do not protect them.

In recent years, the government has spent more money on public secu-

rity and yet crime rates have not decreased. This traditional view of public

security —as to be exclusively handled by the police and those with the ex-

pertise— has made it difficult to establish a more comprehensive one: that

public security is a multidimensional —social, political, economic, etc.— iss-

ue that should be dealt with the same way as other public issues like health,

education and others. This deep-rooted approach poses the risk of doing

away with possible citizen participation in the fight against crime. It also

contributes to increased public perception of insecurity, low confidence and

lack of satisfaction with police activities, including one of its most important

aspects, criminal investigation.
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I. OVERVIEW

Mexico’s environmental legislation is rooted in the Constitution of the

United Mexican States of 1917.1 Article 4 provides for the right of all per-

sons to an adequate environment for their development.2 Although general,

this suggests a concern for the environment and for human health. In addi-

tion, article 27 of the Constitution regulates the ownership of lands and wa-

ters in Mexico while detailing the obligation of the Mexican government

“to preserve or restore the ecological balance” of the land”.3 Article 73 em-

powers Congress to delimit the powers of the States and municipalities re-

garding environmental protection.4

At the federal level, several laws aim to preserve biological resources and

regulate Living Modified Organisms (LMOs). One such law is the General

Law of Ecological Equilibrium,5 which establishes the basis for environ-

mental protection in Mexico. This law allocates authority among states and

the federation and attempts to coordinate the federal agencies that are re-

sponsible for protecting the environment.6
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1 Constitución Política de los Estados Unidos Mexicanos [Const.], as amended on July

7th, 2008, Diario Oficial de la Federación [D.O.] 5 de febrero de 1917 (Mex.), available at:

http://constitucion.presidencia.gob.mx/index.php?idseccion=210 (last visited: January 12,

2007).
2 Id. at art. 4.
3 Id. at art. 27.
4 Id. at art. 73. For a comprehensive explanation of Mexican Law, see STEPHEN ZAMO-

RA ET AL., MEXICAN LAW (Oxford University Press, 2004).
5 Ley General de Equilibrio Ecológico [L.G.E.E.] [General Law of Ecological Equilib-

rium], as amended February 23th, 2005, Diario Oficial de la Federación [D.O.] 28 de

enero de 1988 (Mex.), Available at: http://www.cddhcu.gob.mx/leyinfo/pdf/148.pdf (last

visited: January 10, 2007).
6 Id. at arts. 4-14.



The General Law of Ecological Equilibrium also contains provisions

with respect to EIA (Environmental Impact Assessment) to be undertaken

prior to the disposal of hazardous waste, and prior to the import, export,

and introduction of genetic material into the environment.7 Additionally,

subordinate legislation to the General Law of Ecological Equilibrium, the

Regulations on Environmental Impact Assessment,8 sets out federal guide-

lines and standards to evaluate and perform impact assessments of activities

that could negatively alter ecological equilibrium.9

Also at the federal level, the Law on Plant Health10 regulates the use of

transgenic material and its introduction into the environment. It does this

by requiring phytosanitary certification prior to their commercialization.

Also, the Law on the Production, Certification and Commerce of Seeds11

imposes permit requirement procedures for activities involving experimen-

tation with transgenic crops and their introduction into the environment.12

Biotechnology and LMOs are regulated by means of the recent Biosafety

Law on Genetically Modified Organisms (GMOs).13 This law makes use of

the broad term “GMO” to regulate both LMOs and GMOs,14 as well as the

introduction of LMOs into the environment upon meeting the criteria of a

permit procedure.15 It also contemplates GMO-free zones to protect native

plants and for certification purposes required for the production of organic
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7 The General Law of Ecological Equilibrium refers to LMOs as “genetic material” or

“living organisms resulting from biotechnology”. Id. at 3 section (V).
8 Reglamento de la Ley General del Equilibrio Ecológico y la Protección al Ambiente

en materia de Evaluación de Impacto Ambiental [R.L.G.E.E.P.A.M.E.I.A.] [The Federal

Regulatory Law for Ecological Equilibrium in matters of Regulatory Impact Assessment]

Diario Oficial de la Federación [D.O.] May 30, 2000. These regulations develop and ex-

pand on the Environmental Impact Assessment contained in the Law for Ecological Equi-

librium and establishes a national framework for environmental protection.
9 Id. at art. 5.

10 Ley de Sanidad Vegetal [L.S.V.] [Law on Plant Health], Diario Oficial de la

Federación [D.O.] Jan. 05, 1994, available at: http://www.diputados.gob.mx/LeyesBiblio/

pdf/117.pdf. (last visited: January 12, 2007).
11 Ley Federal de Producción, Certificación y Comercio de Semillas [L.P.C.C.S.] [Law

on the Production, Certification and Commerce of Seeds], Diario Oficial de la Federación

[D.O.] July 15, 1991, available at: http://www.sagarpa.gob.mx/mnormativo/pdf/leyes/L

001.pdf#search=%22Ley%20de%20produccion%20y%20comercializacion%20de%20sem

illas%22 (last visited: January 12, 2007).
12 Id. at arts. 1-3.
13 Ley de Bioseguridad de Organismos Genéticamente Modificados [Biosafety Law on

GMOs] Diario Oficial de la Federación [D.O.] March 18, 2005, available at: http://www.

cddhcu.gob.mx/leyinfo/pdf/Ley_BOGM.pdf (last visited: January 10, 2007), at arts. 86-87.
14 Id. at art. 2.
15 The Secretariat of the Environment, the Secretariat of Agriculture or the Secretariat

of Health may authorize the introduction of LMOs in their respective areas.



products.16 Public participation is also contemplated in this law as a demo-

cratic tool for decision-making.17

Parallel to this federal legislation are the Official Mexican Standards

(NOMs) created by the National Standardization Commission and the fed-

eral secretariats on issues within their competence.18 One such NOM is the

1995 NOM-056-FITO.19 This standard establishes phytosanitary require-

ments for transportation, import and experimental trials of genetically ma-

nipulated organisms in the country.20 Mexican Federal States also have leg-

islative power to enact environmental protection laws within their respective

areas of jurisdiction and in accordance with the Mexican Constitution.21

This comment will focus on an analysis of Mexican environmental legis-

lation that plays various roles in the conservation of biological diversity. It

will take into account general commitments established at the international

level in the United Nations Convention on Biological Diversity (CBD)22

and the Cartagena Protocol on Biosafety (Cartagena Protocol).23
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16 Ley de Bioseguridad de Organismos Genéticamente Modificados [D.O.] March 18,

2005 at art. 86-87. The Biosafety Law on GMOs employs these terms indistinctly although

they are different for some. The term LMO refers to organisms that have been modified by

the use of biotechnology techniques and to those that are capable of replicating. Genetically

Modified Organisms (GMOs), on the other hand, are not defined in the CBD or the

Cartagena Protocol and portray dormant organisms that have been genetically modified by

the use of biotechnology. The term GMO may be used to refer to LMOs when employed in

Mexican legislation. See IUCN ENVIRONMENTAL LAW CENTRE, AN EXPLANATORY

GUIDE TO THE CARTAGENA PROTOCOL ON BIOSAFETY, available at: http://pdf.wri.

org/biosafety_guide.pdf, at 45, 56-59 (accessed: January 10, 2007).
17 Id. at art. 2 section XIV.
18 NOMs are mandatory standards enforced by one or more of the Mexican Secretari-

ats, stating the characteristics and requirements products must meet for their safety and pro-

cedures that must be followed to protect people and the environment from harm. One ex-

ample of an Official Mexican Standard is NOM-056-FITO-1995 developed by the

Secretariat of Agriculture and Rural Development which establishes guidelines for the envi-

ronmental control and protection. According to this standard, the proponent is obliged to

request phytosanitary permission to introduce LMOs into the environment for research pur-

poses. In the petition, the proponent must include characteristics of the organisms, place of

introduction, route of transportation, etc.
19 SAGARPA, NOM-056-FITO-1995, available at: http://www.cibiogem.gob.mx/nor

matividad/normatividad_SAGARPA/NOM-056-FITO-1995.html (last visited: January 12,

2007).
20 Id.

21 Ley General de Equilibrio Ecológico [D.O.] 28 de enero de 1988 at art. 8.
22 United Nations Convention on Biological Diversity, June 5, 1992, 31 I.L.M. 818, en-

tered into force on December 29, 1993. Mexico ratified the CBD on March 11, 1993, avail-

able at: http://www.cbd.int/doc/legal/cbd-un-en.pdf (last visited: June 4, 2007) [Hereinaf-

ter Convention on Biological Diversity].
23 Available at: http://www.biodiv.org/biosafe/BIOSAFETY-PROTOCOL.htm (Mex-



The rest of the comment is organized into three sections. Section II dis-

cusses Mexico’s environmental legislation and section III gives a conclusion

that draws together the weaknesses and shortfalls of the legal regime in

light of the purpose of biodiversity conservation which it is otherwise desig-

nated to ensure.

II. MEXICAN LEGISLATION

Mexico’s environmental legislation has been evolving since the beginning

of the 1970s. Early legislation was specifically created to deal with environ-

mental problems and the effects of environmental degradation on human

health. This was the case of the 1971 Law to Prevent and Control Environ-

mental Pollution.24 It is also important to note that at that time, several leg-

islative reforms took place that gradually empowered the government to

take appropriate actions against environmental pollution.25 One such mea-

sure was the creation of the 1982 Federal Law of Environmental Protec-

tion, which exhibited an enhanced commitment to preserve the environ-

ment in contrast to previous legislation.26

Constitutional reforms in 1971 and 1987 granted the Mexican Congress

authority to legislate on environmental matters.27 Consequently, in 1988,

the General Law of Ecological Equilibrium and Environmental Protection

was created.28 It offered a more comprehensive approach to environmental

conservation. Unlike previous legislation, this law went beyond preserving

the environment in its consideration of the importance of biological re-

sources.29

Continuous legal reforms and specialized legislation continue to shape

Mexico’s environmental law regime. One such reform is the 2005 Biosafety

Law on GMOs,30 which constitutes the most advanced legislation that ad-

dresses the threat of LMOs to biological resources. A description and anal-

ysis of these laws follows.
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ico ratified the Cartagena Protocol on September 11, 2003) (last visited: June 4, 2007)

[Hereinafter Cartagena Protocol].
24 Id.
25 José M. Vargas, “The Development of Mexico’s Environmental Legislation”, Mexican

National Institute of Ecology, available at: http://www.ine.gob.mx/ueajei/publicaciones/

libros/395/vargas.html (last visited: January 12, 2007).
26 Id.
27 JESÚS QUINTANA, DERECHO AMBIENTAL MEXICANO: LINEAMIENTOS GENERA-

LES 44 (Porrúa, 2002).
28 Ley General de Equilibrio Ecológico [D.O.] 28 de enero de 1988.
29 QUINTANA, supra note 27.
30 Ley de Bioseguridad de Organismos Genéticamente Modificados [D.O.] March 18,

2005.



1. The Mexican Constitution

The Mexican Constitution contains general provisions that show regard

for the environment and natural resources. Two such provisions are found

in articles 27 and 73.31 These articles lay the environmental framework

upon which Mexico’s environmental legislation is built.32 Article 27 regard-

ing natural resources states:

The Nation shall at all times have the right to impose on private property

such limitations as the public interest may demand, as well as the right to

regulate the utilization of natural resources which are susceptible of appro-

priation, in order to conserve them and to ensure a more equitable distribu-

tion of public wealth… and to prevent the destruction of natural resources.33

This provision is the result of extensive reforms that occurred in 1971

and 1987 and enhanced the authority of the federal government in the task

of preserving the environment.34 Article 27 emphasizes the right of the

State to regulate the utilization of natural resources and imposes on it the

specific obligation to preserve them.35 On the basis of this provision, the

Mexican government can extensively regulate activities that potentially im-

pact the environment by means of specialized federal laws, national stan-

dards or norms on the use of natural resources.

Article 73 also contains several provisions that impact the regulation of

natural resources. In general, it states that the Mexican Congress has: “The

power to make laws that establish agreement of the Federal Government

and of the governments of the States and municipalities, in the areas of

their respective jurisdictions, in matters of protection of the environment

and preservation and restoration of ecological balance”.36

This provision goes beyond regulating the use of natural resources. It

empowers Congress to define competencies regarding environmental pro-

tection, not only at the federal, but also at the State and municipal levels.

The enhanced authority vested in Congress to delineate environmental re-
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31 Constitución Política de los Estados Unidos Mexicanos [D.O.] Feb. 5, 1917 at art. 27,

73.
32 CEC, LAW AND ENVIRONMENTAL POLICY IN NORTH AMERICA 160 (Commission

for Environmental Cooperation, 1998), available at: http://www.cec.org/files/pdf/LAW

POLICY/vol-2s_ES.pdf (last visited: January 12, 2007).
33 Constitución Política de los Estados Unidos Mexicanos [D.O.] Feb. 5, 1917 at art. 27.
34 Micheli, Jordy, Política ambiental en México y su dimensión regional, XIV REGIÓN Y SOCIE-

DAD 23, 137-139 (2002).
35 Constitución Política de los Estados Unidos Mexicanos [D.O.] Feb. 5, 1917 at 227.
36 Id. at art. 73 section XIX(G).



sponsibilities at the constitutional level and the inclusion of Mexico’s com-

mitment to preserve the environment in the Constitution has the potential

not only to unify and strengthen environmental preservation in Mexico, but

also to coordinate legislation and institutions for this purpose across the

various levels of government.

In addition to articles 27 and 73, there are general provisions in the

Constitution regarding the environment. These are contained in articles 4

and 25.37 Article 4 states that all “individuals have a right to an adequate

natural environment for their development and welfare”.38 This provision

considers the environment an important factor in the development of indi-

viduals and acknowledges the potential effects of a deteriorated environ-

ment on human beings. It also shows, at least on paper, concern for the

preservation of the environment.39 Article 25 is concerned with regulating

economic activities across the country.40 This article states that resources

utilized in production and “natural resources shall be preserved”,41 imply-

ing that economic activities should take into account resources and envi-

ronment preservation.42

General provisions such as articles 4 and 25 tangentially address envi-

ronmental protection and resources preservation. However, they are not

implemented by federal legislation nor can they be directly invoked in

court.43 Consequently, only articles 27 and 73 can be relied upon to pursue

the goal of preserving the environment. Although biodiversity is not specifi-

cally mentioned in the Constitution, the relevant articles discussed imply

that said articles consider the conservation of biodiversity necessary for the

welfare and development of Mexico and its citizens.44

We now turn to an analysis of Mexico’s federal laws and national envi-

ronmental standards in terms of how far their provisions could preserve

Mexico’s biological resources and regulate the introduction and spread of

LMOs.
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37 Id at arts. 4, 25.
38 Id. at art. 4.
39 In 2000 a legislative initiative by Mexico’s Green Party attempted to reform article 4

of the Mexican Constitution of 1917 to force polluters to compensate for environmental

harm. Legislative Initiative, Green Party (7 November 2000), available at: http://www.dipu

tados.gob.mx/sia/coord/pdf/refconst _lviii/archivos_doc/009.doc (last visited: January 12,

2007).
40 Id. at art. 25.
41 Id.

42 Id.

43 MARÍA DEL CARMEN CARMONA, DERECHOS RELACIONADOS CON EL MEDIO

AMBIENTE 10-12 (UNAM, 2000), available at: http://www.bibliojuridica.org/libros/1/66/

tc.pdf (last visited: January 12, 2007).
44 Constitución Política de los Estados Unidos Mexicanos [D.O.] Feb. 5, 1917 at art. 4.



2. General Law of Ecological Equilibrium and Environmental Protection

The General Law of Ecological Equilibrium45 is the backbone of Mex-

ico’s environmental law. It is the result of constitutional reforms introduced

in 1987 to modernize its predecessor, the Federal Law of Environmental

Protection of 1982.46 The objectives of the General Law of Ecological Equi-

librium with respect to conserving biodiversity are, as stated in article 1:

II. To define environmental policy and guarantee its implementation;

III. The preservation, restoration and the betterment of the environment;

IV. The preservation and protection of biological diversity and the cre-

ation and management of a system of protected areas to preserve biological

diversity and to establish a system of protected areas.47

The General Law of Ecological Equilibrium offers the opportunity for a

comprehensive approach to dealing with Mexico’s environmental prob-

lems. This is because it is a framework upon which specialized federal laws

and regulations must be based.48 It sets the basis for regulating various ar-

eas of environment-impacting activity, such as nuclear energy, protected

areas, biodiversity, atmospheric contamination and hazardous waste.49

The General Law of Ecological Equilibrium follows a sustainable devel-

opment approach to preserve the environment.50 It reiterates the constitu-

tional commitment to guarantee the right of individuals to an adequate en-

vironment and it defines Mexico’s environmental policy and instruments

for its implementation.51 Furthermore, this law provides coordination mech-

anisms for national and state environmental institutions and legislation.52 It

also makes provisions to facilitate the formulation and execution of actions

to preserve biological diversity and the use of “genetic material” country-

wide.53

The General Law of Ecological Equilibrium considers the preservation

of biodiversity and the use of genetic material a public issue.54 It considers
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“genetic material” similar to Living Modified Organisms. It defines genetic

material as “all material of vegetal, animal or microbial origin or of other

type that contains functional units of heredity”.55 In addition, it defines bio-

logical resources as composed of genetic resources, organisms, populations

of biotic components and ecosystems.56 The General Law of Ecological

Equilibrium’s definition, although different from that one employed in the

CBD, encompasses several components also covered under the Conven-

tion.57

Overall, the General Law of Ecological Equilibrium has been considered

a law that provides for an integrated approach to deal with Mexico’s envi-

ronmental problems. Three outstanding elements comprise this law: envi-

ronmental and risk assessment requirements; the establishment of protected

and restoration zones; and, enforcement mechanisms to achieve its objec-

tives.

A. Environmental Impact and Risk Assessments

Environmental impact assessment was consolidated in Mexico with the

creation of the Secretariat of the Environment in 1994. This environmental

institution proposed extensive reforms to the General Law of Ecological

Equilibrium in 1996, aiming to improve the EIA procedure.58 As a result,

EIA provisions clearly establish which activities require said assessment.

The provision also allows for public participation in the process.59 Further-

more, the Federal Regulations on EIA were enacted in June 2000 to assist

in the implementation of the General Law of Ecological Equilibrium’s provi-

sions on EIA.60

Apart from EIA, the General Law of Ecological Equilibrium also pro-

vides for the use of risk assessment in an effort to preserve biological re-

sources. These two procedures are used jointly when activities are likely to

dramatically alter ecological equilibrium.61 The activities that require an

impact and risk assessment include those involving transgenic material,

such as the introduction of LMOs into the environment.62 It is important to

note that neither the General Law of Ecological Equilibrium nor the Fede-
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ral Regulations provide for the use of Strategic Environmental Assessment

in environmental policies.63

The General Law of Ecological Equilibrium provides that the following

activities require an environmental impact assessment: hydraulic and pro-

jects in the oil industry; mining; treatment of hazardous waste or radioac-

tive material; activities in wild forests; changes in the use of land and indus-

trial parks; activities involving coastal ecosystems; activities in protected

areas, and activities that can have an impact on marine ecosystems.64

As to activities covered under national standards and regulations, such as

discharges or emissions or when such activities are performed in authorized

industrial parks, the General Law of Ecological Equilibrium only requires a

preventive report.65 Preventive reports include the name of the project, a

particular application provided by the Secretariat of the Environment and

reference to the Official Mexican Standards applicable to the activity.

Based on this report, the SEMARNAT can also decide within twenty days

of receiving such report to request an impact assessment if it considers that

the activity may harm the environment.66

The EIA procedure is initiated by a proponent’s request before the Sec-

retariat of the Environment. The request must contain: first of all, an envi-

ronmental impact statement (EIS), which contains detailed information on

the project or activity that may alter or impact the environment, such as the

construction of gas plants, oil plants, etc. The EIS must include information

on activities that will be performed and the development plans of the pro-

ject. Second, a legal analysis of the project’s compliance with national legis-

lation and regulations must be provided.67 Third, the economic develop-

ment path of the project and its potential environmental impact on the local

and regional area must be set out. Fourth, identification, description and

evaluation of the direct and indirect environmental impacts of the proposed

activity must be provided in terms of mitigating and preventive measures.68

Fifth, an evaluation of alternative locations, and sixth, an analysis of the
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methodology employed in the impact assessment must be detailed in the

EIS.69

Other than the EIA requirements, proponents must also include a risk

assessment of the proposed activity where potential harm to the environ-

ment is envisaged, such as those projects or activities involving genetic ma-

terial and LMOs. The risk assessment must be based on the technical infor-

mation on the environment and on the activity contained in the impact

statement. The risk assessment report must contain: first, a detailed analysis

of the environmental risks of the project; second, possible scenarios and

preventive measures regarding the risks of the proposed project; third, a de-

limitation of buffer protection zones in the surrounding areas; and, fourth,

safety measures to protect from environmental harm.70

Once the Secretariat of the Environment receives an application from

the proponent, it will evaluate the impact and risk assessment documents

within sixty days, after which it will decide if it will allow the activity to pro-

ceed.71 The Secretariat of the Environment also will conduct the necessary

tests or request additional information if required for the approval of the

project.72 It is important to note that the General Law of Ecological Equi-

librium makes use of general forms for presenting EIAs for the activities

covered under article 28. It also employs NOMs to regulate the oil, electric

and communications industries in terms of their potential impact on the en-

vironment. The NOMs prescribe the technical requirements to be met on

matters to be considered in the assessment of the aforementioned activi-

ties.73

B. Protected Areas and Restoration Zones

Besides the EIA and risk assessment procedures, the General Law of

Ecological Equilibrium also makes provision for preserving Mexico’s bio-

logical diversity by means of a sophisticated system of protected areas, in-
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cluding their management regimes.74 The system of protected areas in

Mexico comprises biosphere reserves, national parks, natural monuments,

areas of protected natural resources, areas for the preservation of fauna and

flora, natural sanctuaries, park and state reserves, and areas for the preser-

vation of ecological zones.75

Under this law, the system of protected areas is meant to preserve repre-

sentative elements of the different climatic and geographic areas in the

country,76 to preserve endangered species and to ensure the sustainable use

of biological diversity in the country.77

Another measure contemplated in the General Law of Ecological Equi-

librium is the restoration of deteriorated zones to thus preserve biological

resources. According to this law, in cases of extreme loss of biodiversity, the

Secretariat of the Environment can propose to the Executive Branch the

creation of restoration zones in places that face degradation problems.78

The law also provides for biodiversity conservation, the protection of flora

and fauna and the ecological processes of biological resources and endan-

gered species.79

The General Law of Ecological Equilibrium mandates the elimination of

illegal traffic in species and the development of research on the genetic ma-

terials of flora and fauna to acquire knowledge of the potential scientific,

environmental and economic value of such materials.80 The General Law

of Ecological Equilibrium also regulates the import, propagation and ex-

port of flora, fauna and genetic material by means of a permission mecha-

nism overseen by this Secretariat.81

Under the General Law of Ecological Equilibrium, environmental im-

pact and risk assessment and the usefulness of protected areas and restora-

tions zones depend on how well this oversight is enforced.

C. Enforcement

The Secretariat of the Environment enforces the General Law of Eco-

logical Equilibrium provisions in three ways: first, by means of audits and

monitoring inspections; second, by imposing administrative sanctions;82

and third, by means of public participation in the EIA procedure and the
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public complaint procedure overseen by the Attorney General for Environ-

mental Protection.83

Monitoring and compliance is ensured by means of inspector visits and

audits conducted by the Secretariat of the Environment.84 Inspectors verify

compliance with the commitments or conditions included in authorized im-

pact assessments. By means of audits, compliance with emissions estab-

lished in official standards is assessed. Pecuniary sanctions are imposed on

those responsible for altering ecological equilibrium or causing environ-

mental deterioration.85 Administrative sanctions include fines as high as

15,000 USD,86 revocation of licenses and administrative arrest for thirty-six

hours.87

After risk and impact assessment procedures have been presented to the

Secretariat of the Environment and fulfill the legal and formal require-

ments, a public consultation procedure can be requested by any citizen.

This procedure is controlled by the Secretariat of the Environment and is

aimed at incorporating public views and suggestions into carrying out the

proposed project. The idea behind public participation in the EIA is that

average citizens can provide insight to the Secretariat of the Environment

because of their familiarity with the project and surrounding areas.88

Another tool employed to oversee the implementation of the General

Law of Ecological Equilibrium and, in general, Mexican environmental

law, is the public complaint procedure.89 This procedure accomplishes

three objectives: first, it helps the Secretariat of the Environment imple-

ment the General Law of Ecological Equilibrium’s requirements regarding

environmental protection; second, the complaint procedure provides an in-

expensive means to ensure compliance with Mexican environmental law;

and third, the procedure empowers society to play a broader role in the

preservation of Mexico’s resources and will consequently contribute to cre-

ate a culture of respect for the environment.90

Overall, the General Law of Ecological Equilibrium offers a comprehen-

sive approach to integrate Mexican environmental protection measures. It

provides a broad framework upon which federal laws and regulations can

be based. The EIA procedure prescribed by the General Law of Ecological

Equilibrium has the potential to help preserve biological diversity from

harmful individual projects. But the procedure lacks guidelines for uniform
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application and fails to include Strategic Environmental Assessment for fed-

eral policies or plans.

Official Mexican Standards, although available in the implementation of

the General Law of Ecological Equilibrium, are only concerned with activi-

ties in the oil, electric and communications industries and their impact on

the environment. NOMs are necessary to establish guidelines for evaluating

EIA. Moreover, the potential effectiveness of audits and inspection visits to

enforce environmental laws remains low unless financial resources are

made available to carry them out. So far, such resources have barely been

adequately provided.

Although the General Law of Ecological Equilibrium does not specifi-

cally regulate LMOs, it has the potential to address the risks posed by these

organisms in the absence of biosafety legislation in Mexico. It could also

complement biosafety legislation when such legislation has unclear provi-

sions. LMOs, for example, could be regulated under activities that may al-

ter ecological equilibrium. Risk and impact assessments are likely to iden-

tify some of the risks posed by these organisms. The General Law of Ecol-

ogical Equilibrium makes all of these possible.

Additionally, the citizen complaint process established in the General

Law of Ecological Equilibrium is an innovative mechanism to aid the Sec-

retariat of the Environment in enforcing environmental legislation. It has

the potential to contribute to the preservation of biodiversity in cases where

pollution and harm to the environment are easily identified by the general

population. In the case of LMOs, however, the complaint procedure may

not be very helpful since complicated technical analysis and scientific ex-

pertise is required to differentiate these organisms from their organic coun-

terparts. Such specialized knowledge and skills are generally beyond the

reach of the common citizen. Another federal law relevant to the regulation

of LMOs is the Law on Plant Health.

3. Law on Plant Health

The Law on Plant Health (LPH)91 aims preventing, controlling and

eradicating plagues and diseases in forests, agricultural areas and wild

plants.92 Plants constitute an essential part of biodiversity in Mexico. Their

protection through this law, contributes to the larger objective of preserving

biological diversity, particularly from threats posed by LMOs.

The law approaches plant protection by setting out general phytosan-

itary requirements and formulating national standards on this matter. Also,

the LPH establishes requirements on the import, mobilization and intro-
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duction of genetically modified plants into the environment. The law ac-

knowledges the potential threats of biotechnology and states that LMOs

have the potential to replicate their traits in other organisms and to pro-

duce unexpected results.93

The LPH, supervised by the Secretariat of Agriculture, utilizes national

phytosanitary standard NOM-056-FITO-199594 to regulate the national

mobilization, import and introduction of LMOs into the environment.

Four essential aspects of the LPH can be distinguished: 1) a National Phyt-

osanitary Council, 2) phytosanitary regulations, 3) phytosanitary standard

NOM-056-1995 and, 4) enforcement measures.

A. National Phytosanitary Council

The National Phytosanitary Council (NAPC) comprises groups of ex-

perts on science and agronomy from academia, the government and differ-

ent sectors of Mexican society.95 It is assigned the task of providing expert

advice on matters covered by the LPH. The Council also organizes na-

tional campaigns to eliminate plagues and participates in training agricul-

ture producers on how to provide adequate diagnosis to ensure the health

of plants.96

Although the Council lacks normative authority, it can propose stan-

dards to the Secretariat of Agriculture regarding plant protection and the

elimination of plagues. If such proposals are accepted by this Secretariat,

they can become national phytosanitary standards. The work of the Coun-

cil is necessary for implementing the LPH and preserving biological diver-

sity from devastation by plagues and the unintended effects of LMOs.

B. Phytosanitary Regulations

The LPH depends on NOMs for its application. Such standards are es-

tablished by the Secretariat of Agriculture and considered obligatory in

Mexico. The law establishes a phytosanitary certificate requirement mecha-

nism and quarantine measures as tools to ensure plant health within Mexi-

can territory. Due to the importance of NOMs as national standards, LPH

requires that they must be strictly based on science and on cost-effective risk

assessments. Also the standards must emulate international guidelines.97
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Specifically, the LPH states that official standards must contain guide-

lines through which to diagnose and identify plagues in plants.98 They must

also establish the phytosanitary requirements plants must meet for their im-

port, transportation and introduction into the environment. In addition to

regulating their compliance with NOMs, the LPH requires a phytosanitary

certificate to ensure compliance with the Secretariat of Agriculture’s sani-

tary regulations. This certificate requirement regulates the import, mobili-

zation and introduction of LMOs into the environment.99

The LPH contemplates sanitary measures, such as national campaigns

to locate possible sites of infestation. These campaigns also aim to identify

plagues and to elaborate cost-effective studies on their potential damage on

plants.100 Quarantines may also be ordered by the Secretariat of Agricul-

ture as a means to control infestation and to preserve plant health.101

In practice, the LPH is supported for purposes of implementation by the

Phytosanitary Standard NOM-056-1995.

C. The Phytosanitary Standard NOM-056-1995

By way of a definition, Mexican Official Norms are, under the Federal

Law of Metrology and Standardization, defined as: “Obligatory technical

regulations enacted by the competent Secretariats establishing rules, specifi-

cations, attributes, characteristics of a product or process, activity, service

or labeling”.102

The Federal Law of Metrology and Standardization is implemented by

the Secretariat of Economy (SE), which relies on the National Standardiza-

tion Commission to create NOMs. The Commission hosts several consulta-

tive committees on different topics including the environment. On matters

regarding the environment, it is the National Consultative Committee of

Standardization and the Environment and Natural Resources (COMAR-

NAT) which considers the creation of the appropriate norms. Like other

national commissions, the COMARNAT includes in its membership repre-

sentatives of the public, experts and personnel of the pertinent Secretari-

ats.103
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Generally, competent Secretariats propose the creation of Official Mexi-

can Standards to their respective National Consultative Committee. After

deliberation, these proposals come before the Secretariat of Economy for

enactment. Proposals that may have economic or substantial impact on a

sector of society must include an economic analysis of the projects to be au-

thorized, alternatives to such projects and a comparative study of relevant

and applicable international standards.104 As pointed out by some, the pro-

cess of NOM enactment could take up to 230 days.105 It is important to

note that issues have been raised by academics regarding the effectiveness

of these standards and their constitutionality in the Mexican legal system.106

It is under the complicated procedure described above that Official

Mexican Standard NOM-056-1995 emerges. This national standard estab-

lishes the obligatory guidelines on the introduction of experimental LMOs

into the environment and importing them into the country. This standard

also requires a phytosanitary certificate for the introduction of these organ-

isms into the environment.107 Experimental introduction of LMOs into the

environment is overseen by the Secretariat of Agriculture’s National Com-

mittee on Agricultural Biosafety and the General Office for Plant Health,

which are empowered by the LPH to grant phytosanitary certificates for in-

troducing LMOs into the environment.108

A request for a phytosanitary certificate must contain technical informa-

tion on the genetic composition and properties of the LMOs intended to be

introduced into the environment. If the phytosanitary certificate is granted

by these two institutions, the decision must be communicated to state gov-

ernments where trials will take place.109 A similar authorization is required

to transport LMOs across the territory of the different Mexican states.110

Importing LMOs or transgenic material is also regulated in this official

standard by means of a phytosanitary requirement mechanism.111 This cer-

tificate may be granted by the Office for Phytosanitary and Zoosanitary In-

spection (DGIF). It is important to note that to obtain this certificate re-

quired for experimentation with LMOs, it is required to also obtain an

international phytosanitary certificate from the country where the LMOs

originated.112
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D. Enforcement Measures

On-site inspector visits, a public complaint process and administrative

sanctions are employed to achieve compliance with LPH obligations.113 The

Secretariat of Agriculture must conduct on-site visits to places where vege-

tal material is stored and produced.114 It must also provide incentives by

means of a National Award of Plant Health awarded to outstanding efforts

in contributing to the prevention, control and eradication of plagues.115

The Secretariat of Agriculture uses a public complaints procedure to en-

force LPH provisions.116 This procedure allows individuals in any region

nationwide to denounce acts and omissions that endanger plant health. Fi-

nally, the LPH employs administrative sanctions against those who do not

obtain phytosanitary certificates or who disregard the conditions estab-

lished in such certificates. The fines established in the LPH can reach up to

7,000 USD.117

Altogether, the LPH is meant to play an important role in preserving bi-

ological diversity in Mexico by preventing, controlling and eradicating

plant diseases and plagues and LMOs in experimental introduction. Fur-

thermore, the purpose of the NAPC is to supply expert advice to the Secre-

tariat of Agriculture to thus enhance its prospects. Phytosanitary norm

NOM-056-FITO-1995 is aimed at curtailing the introduction of LMOs

into the environment and their import by means of a certificate require-

ment. Such a requirement, if fully implemented, has the potential to con-

trol possible threats posed by LMOs.

Despite the potential contributions of this law to biosafety in Mexico, its

role in regulating LMOs is limited in scope, particularly in that it focuses

on LMO experimental trials, excluding commercial crops and transgenic

commodities that could be introduced into the environment and thus affect

plant health. It also pays little attention to LMOs past the experimental

stage, limiting the scope of this law. Also, the implementation of this law is

deficient to the extent that it depends heavily on inspector visits to ensure

compliance. The problem here is that given Mexico’s economic situation,

there are few trained personnel for such inspections. Besides, their inspec-

tions tasks are not regularly or adequately funded. With this scenario, the

LPH actually affords limited protection to Mexico’s biological diversity.
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4. Law on the Production, Certification and Commerce of Seeds

The Law on the Production, Certification and Commerce of Seeds

(LPCCS)118 was enacted in 1991 under the 1989-1994 National Develop-

ment Plan.119 At that time, Mexico was undergoing a severe economic crisis

and increasing agricultural production was a national priority to guarantee

self-sufficiency with regard to food supplies.120 The Mexican government

advocated the use of “improved seeds” to achieve an increase in food pro-

duction. These seeds were the result of genetic engineering.121 This law un-

derwent substantial reforms in 1996 to allow experiments and research on

transgenic material to obtain new varieties of plants to overcome droughts,

soil infertility and salinity.122

The LPCCS is enforced by the Secretariat of Agriculture and regulates

government research for the production of improved seeds and the certifi-

cation of these seeds.123 The Secretariat of Agriculture is empowered to es-

tablish guidelines regarding the use and handling of transgenic material.124

The major focus of the LPCCS is to regulate experimentation with trans-

genic seeds.125

Experimentation with Transgenic Seeds

The LPCCS requires a permit for conducting experimentation with high

risk transgenic material.126 The Secretariat of Agriculture establishes guide-

lines to assess the risks posed by transgenic materials by means of scientific

tests.127 Likewise, the LPCCS establishes a review procedure for decisions

on considering certain transgenic material high risk and Secretariat of Agri-

culture decisions that affect individuals.128 This review must be performed

by the Secretariat of Agriculture’s Legal Director within 15 days of receiv-

ing the complaint.129 Transgenic material and seeds not considered as pos-

ing high risk by the Secretariat of Agriculture are allowed to be planted and
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introduced into the environment experimentally.130 No monitoring mecha-

nisms are provided under this law or federal regulations on transgenic seeds

and material deemed “low risk”.

Another means of ensuring biosafety in Mexico is the certification of

seeds before they are commercialized and introduced into the environment.

Certification is performed by the Secretariat of Agriculture in accordance

with its technical guidelines. Only seeds that have been approved and certi-

fied by the Secretariat of Agriculture are allowed to be introduced into the

environment and commercialized.131 In addition to approval, seeds must be

labeled with information on their characteristics, the chemical disinfection

treatment they underwent when appropriate and the percentage of content

of material from other varieties.132

The LPCCS centers on a National Consultative Committee on Plant

Varieties which is comprised of representatives of the sectors involved in

seed commercialization. This Committee verifies information on the prop-

erties of seeds and serves as a conflict-solving agency for conflicts involving

seeds.133 The LPCCS also imposes pecuniary sanctions on those who com-

mercialize or plant seeds that have not met the legal standards or who cer-

tify seeds in contravention of the legal provisions.134

Overall, the LPCCS emerged in a time of economic crisis. It resembles,

more than a law to preserve the environment, an economic instrument to

allow experimentation with transgenic material. It opened the door for us-

ing biotechnology in Mexico without the supporting biosafety regulations

required for such a purpose. Similar to the Law on Plant Health, it offers a

limited approach to LMO regulation.

The LPCCS does not include coordination mechanisms among the vari-

ous environmental institutions and ignores important issues such as a con-

cern for Mexico’s native plants and the areas where they exist. As an eco-

nomic growth instrument, it requires enormous financial backing to monitor

seed certification and to ensure compliance with provisions.

Also, the LPCCS lacks the support of environmental institutions and

biosafety legislation not yet created in Mexico at the time.

5. The 2005 Biosafety Law on GMOs

As discussed in sections II.2-II.4 above, Mexican legislation only recently

addressed how to counter the potential threats of LMOs arising from ex-

perimentation with transgenic seeds. In spite of the presence of the pieces of
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legislation described in previous sections, the control of LMOs is still a

problem, as evidenced in the CEC’s Maize Case.135 The Mexican Congress

also noted that the scope of the provisions in the various laws did not offer

“certainty” to national and foreign investments in the biotechnology sector.

Prior to the enactment of the Biosafety Law on GMOs in 2002, the Mex-

ican Congress created Committees for Science and Technology and Envi-

ronment, Natural Resources and Fisheries to conduct comprehensive studies

on how to balance Mexico’s wealth of biological resources against its inter-

national obligations to promote free trade. These committees strove to unify

the biosafety provisions scattered throughout Mexican legislation, keeping

in mind the potential contribution of LMOs to meet such pressing chal-

lenges as hunger, and general economic underdevelopment, while benefit-

ting the Mexican economy.136 They acknowledged that there was a close

relationship between biotechnology and biosafety and that biotechnology

offers innumerable benefits to agriculture and human health, plant and ani-

mal health, and the improvement of contaminated soil through bioreme-

diation.137 They also noted that biotechnology could provide a venue for

Mexico to develop economically.138

Furthermore, Congress considered the legislative initiatives by Mexico’s

political parties, namely, the Green Ecological Party of Mexico (Green Par-

ty), the National Action Party (PAN) and the Institutional Revolutionary

Party (PRI).139 The Green Party’s initiative advocated monitoring the intro-

duction of LMOs into the environment and the creation of Official Mexi-

can Standards to regulate confined use of LMOs.140

The PAN’s initiative proposed a strict risk assessment to obtain permits

for the introduction of LMOs into the environment and that the proponent

of introducing LMOs could develop contingent measures for emergency
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situations involving LMOs.141 The PRI also proposed several measures for

the preservation of human and animal health and that LMOs were not to

be introduced into protected areas.142 Following the report of the Legisla-

tive Committee and taking into account various parts of each of the politi-

cal parties’ proposed initiatives, a “unified” legislative proposal was con-

templated by the Mexican Congress in 2003,143 which resulted in the 2005

Biosafety Law on GMOs. 144

The enactment of the 2005 Biosafety Law on GMOs was propelled by

Mexico’s ratification of the Cartagena Protocol in April 2002.145 This law is

seen as the ideal tool to address Mexico’s lack of a legislative and institu-

tional biosafety framework needed to meet the obligations imposed by the

Cartagena Protocol. The law attempts to unify biosafety provisions in vari-

ous pieces of legislation such as those in the General Law of Ecological

Equilibrium, the Law on Plant Health and the Law on the Production,

Certification and Commerce of Seeds. Furthermore, this law strives to

strengthen Mexico’s environmental institutions, such as the Inter-Secre-

tarial Commission on GMOs and the National Biodiversity Commission

and to coordinate their efforts in biosafety regulation.146 The Biosafety Law

affords Mexico a basis for implementing the CBD and the Cartagena Pro-

tocol.147

A. Objectives

The Biosafety Law on GMOs establishes the foundation of biosafety reg-

ulations in Mexico and the institutional structure needed for this purpose.

This law is implemented by the Secretariat of Agriculture and the Secretar-

iat of the Environment.148 The objective of the Biosafety Law on GMOs is to

regulate the production, introduction and commerce of “GMOs”.149 Such

a regulatory approach comprehensively regulates the confined use, experi-

mental introduction, imports and exports of these organisms.150 Further-

more, the law seeks to prevent, avoid and minimize potential adverse ef-

fects of GMOs not only on biological diversity, but also on human health

MEXICAN LAW REVIEW142 Vol. I, No. 1

141 Id.

142 Id.

143 The 2003 legislative proposal to enact a Biosafety Law on GMOs is almost identical to

the current 2005 Biosafety Law on GMOs.
144 Id. at 1-2.
145 Id.

146 Id. See Annex.
147 Id.

148 Id. at art. 2 (3).
149 The Biosafety Law on GMOs uses the terms LMO and GMOs as synonyms. See Ley

de Bioseguridad de Organismos Genéticamente Modificados [D.O.] March 18, 2005 at art.

3 (XXI).
150 Id. at art. 1.



and the environment in general. In addition, it seeks to protect animal and

plant health.151

The Biosafety Law on GMOs serves as a framework for the implementa-

tion of the Cartagena Protocol. It strives to define Mexico’s policy on LMOs

and coordinates interaction among Mexico’s environmental institutions,

the federal government and Mexican states.152 It also aims at setting out the

administrative and permit procedures for introducing LMOs into the envi-

ronment.153

As to the areas in which LMOs could be released, the Biosafety Law on

GMOs may “determine on a case by case basis the establishment of areas

in which activities with these organisms will be restricted including those in

which Mexican plants originate”. It also affords a special protection regime

to those areas in which native varieties of maize originate.154 Furthermore,

it establishes the basis for the creation of Official Mexican Standards on

biosafety.155 The Biosafety Law also seeks to unify and coordinate “scat-

tered” biosafety legislation and rely on a precautionary approach in cases

of scientific uncertainty.156

The objectives set out in this legislation are quite ambitious. It covers the

control and regulation of all activities in the country that deal with various

aspects of biosafety and biotechnology. In practice, it sets out broader ob-

jectives than those employed by the Cartagena Protocol since it addresses

issues of labeling, pharmaceuticals and consumption of transgenic com-

modities.157 One example of the overbreadth of this law is the use of the

term “Genetically Modified Organisms” to encompass LMO/GMOs un-

der the same concept.158 It also includes titanic commitments, such as gen-

erating Official Mexican Standards or national obligatory standards to de-

fine the functions of environmental institutions and establish LMO-free

zones.159

The comprehensiveness of the Biosafety Law on GMOs may prevent it

from being fully implemented. On the other hand, any effort at implemen-

tation would be a difficult endeavor and would require huge financial re-

sources. Its broad scope also holds the potential to create conflicts regard-

ing the jurisdiction of environmental institutions under its purview.
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B. Powers of Environmental Institutions

Two institutions play fundamental roles in ensuring biosafety and regu-

lating the introduction of LMOs into the Mexican environment: the Secre-

tariat of Agriculture and the Secretariat of the Environment. The Biosafety

Law on GMOs assigns shared responsibility and creates checks and bal-

ances between these two institutions.160 The Secretariat of Agriculture, for

instance, can authorize the introduction of LMOs into the environment af-

ter taking into account a resolution passed by the Secretariat of the Envi-

ronment on the safety of such organisms and their potential impact on bio-

logical diversity.161 Likewise, the Secretariat of the Environment has the

power to authorize LMOs in forests and for bioremediation purposes, but it

must take into account a Secretariat of Agriculture resolution on the safety

of these organisms.162 This shared authorization process is meant to guar-

antee transparency and impartiality in decisions on the introduction of

these organisms into the environment.

The Secretariat of Agriculture formulates national policy on LMOs in

agriculture and is in charge of monitoring their introduction into the envi-

ronment. Additionally, this Secretariat is empowered by the biosafety law

to suspend or revoke permits for introducing these organisms into the envi-

ronment.163 Similarly, on matters of LMOs in forests and on bioremedia-

tion, the Secretariat of the Environment is also able to establish a national

biosafety policy and evaluate the risks associated with LMOs in forests and

for bioremediation purposes on a case-by-case basis.164 The two Secretari-

ats are responsible for monitoring LMOs within their areas of competence

and implementing the required measures to restore biological diversity

countrywide.165 In cases of accidental introduction of LMOs, the Biosafety

Law on GMOs provides coordination mechanisms among all the federal

Secretariats so that they can take the necessary measures to address contin-

gency situations nationwide in their respective areas.166

An innovative institution created under the Biosafety Law on GMOs is

the Inter-Secretarial Commission on GMOs.167 This institution is comprised

of a President-appointed representative and one representative from each

of the following institutions: the Secretariat of the Environment, Agricul-
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ture, Economy (SE), and the National Council of Science and Technology

(CONACYT).168 By law, this institution functions as an advisory body on

matters regarding the scientific and technical aspects of biotechnology and

biosafety.169 In addition, the Inter-Secretarial Commission on GMOs coor-

dinates efforts among Mexican institutions in matters related to LMOs.170

As noted, the distribution of powers under the Biosafety Law of GMOs

strives to guarantee transparency and impartiality in decisions to introduce

LMOs into the environment. By placing the responsibility on the Secretar-

iat of the Environment and the Secretariat of Agriculture to ensure this bal-

ance, the law embraces its potential to benefit biological diversity because

scientists and experts from both institutions are thereby obligated to care-

fully consider the risks of LMOs and agree on what must be done in each

case. The law also ensures that efforts to secure biodiversity on a national

level can be coordinated by the Inter-Secretarial Commission on GMOs.

While this system has a great potential, it can also create conflicts and

other difficulties among the governmental institutions involved in deciding

on the introduction of LMOs into the environment. For example, if federal

regulations and Official Mexican Standards do not define the powers of the

institutions involved in detail, potential conflicts can arise affecting deci-

sion-making and thus biodiversity.

C. Permit Procedure to Authorize the Introduction of LMOs into the Environment

The Biosafety Law on GMOs distinguishes three types of authorization

for introducing LMOs into the environment: experimental; pilot and com-

mercial.171 It is important to note that these procedures are distinctive. In

general, authorization from the Secretariat of Agriculture or the Secretariat

of the Environment begins with a request from a proponent that is immedi-

ately recorded in the National Registry of Biosafety and GMOs of the

Inter-Secretarial Commission on GMOs.172 Such a request must include

the characteristics of the LMO to be released into the environment based

on guidelines and specifications contained in NOMs.173 In addition, the re-

quest must include information on the location where these releases are

planned to take place.174

The Biosafety Law on GMOs establishes also that LMOs not allowed to

be released in their country of origin will not be allowed in Mexico.175 It
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also provides that requests to introduce LMOs into the environment must

be accompanied by impact and risk assessment studies conducted by the

proponent that address the potential impact of these organisms on biologi-

cal diversity and on plant and animal health.176 The request must also in-

clude monitoring mechanisms and contingency measures to preserve biodi-

versity from an unintended release of these organisms.177 A decision made

by the Secretariat of the Environment or the Secretariat of Agriculture is

based on an analysis of the scientific studies conducted by the proponent

and additional scientific considerations of the potential effects of the pro-

posed LMOs on the environment.178

As a framework, the Biosafety Law relies on NOMs to establish specific

biosafety regulations. At the stage of introducing LMOs into the environ-

ment, NOMs are particularly important. These NOMs, according to the

Biosafety Law, must establish:

1) The requirements for authorizing general releases of LMOs.179

2) The information required to identify LMOs to be introduced into the

environment.180

3) Information that must be taken into account for LMO releases re-

garding the risks of these organisms.181

4) The information on what the pilot LMO release will contain.182

5) The requirements for commercial release of LMOs.183

As a final stage in the authorization process, the Biosafety Law calls for

the incorporation of public opinion and recommendations into the authori-

zation to release LMOs into the environment.184 The public participation

procedure must take place 20 business days following the submission of the

request to introduce LMOs into the environment.185 The law provides that

accepted public opinion must be technically and scientifically based.186 At

the end of this process, the Secretariat of the Environment and the Secre-

tariat of Agriculture issue a technical authorization document. LMOs that

can be introduced in their country of origin undergo the above procedures
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to assess the possibility of their being introduced in Mexico. The law gives

Official Mexican Standards a central role in authorizing LMO imports and

their release into the environment.

As discussed in Section II.3.A, the process for elaborating Official Mexi-

can Standards can be lengthy due to the various institutions that participate

in their creation and the potential economic impact they can have on sec-

tors of the population. As to the Biosafety Law on GMOs, it must be pointed

out that at present NOMs or any federal regulations to assist in biosafety

regulation and the implementation and support of the Biosafety Law have

yet to be developed. As it is, the Biosafety Law stands on its own with gen-

eral guidelines to regulate a growing activity that makes up more than 1

percent of Mexican crop production.187

In addition to the lack of NOMs, the public participation process also

limits the number of individuals who can participate by requiring that opin-

ions be technically and scientifically based.188 This means that the views of

traditional farmers and plant breeders who have played a role in preserving

biological diversity for generations, but are not scientifically and/or techni-

cally knowledgeable, are excluded.

Figure 1. Permit Procedure for the Introduction of LMOs in Mexico

(Biosafety Law on GMOs Arts. 33-41)
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D. LMOs for Food, Feed and Processing

Unlike the Cartagena Protocol, the Biosafety Law on GMOs extensively

regulates LMO-FFPs and includes them within its main scope because of

the potential they have to harm human health. The Mexican Secretariat of

Health (SSA) plays a central role in regulating LMO-FFPs. It regulates com-

modities for human consumption, including grains, those for processing

food for human consumption, those that have an impact on public health

and those for bioremediation purposes.189 In those cases, the Secretariat of

Health requires a permit from the proponent.

The permit procedure starts with a proponent’s request which includes a

risk assessment and scientific information on the products and the potential

effects on humans upon consuming them.190 The assessment required to

commercialize and distribute LMOs-FFPs follows the general requirements

for agricultural products in the Biosafety Law on GMOs.191 The Biosafety

Law on GMOs also provides that further requirements for authorizing

LMO-FFPs are found in Official Mexican Standards.192 In deciding on the

authorization of these commodities, the Secretariat of Health can also re-

quest technical opinions from the Secretariat of the Environment or the

Secretariat of Agriculture.

Altogether, the Biosafety Law on GMOs goes beyond the Cartagena

Protocol by regulating LMOs-FFPs and their potential impacts on human

health. This law empowers the Secretariat of Health to authorize importing

and consuming LMO-FFPs in Mexico. The procedure to authorize LMO-

FFPs is limited in that it focuses exclusively on their effects on human

health. A more comprehensive approach could be taken by the Biosafety

Law by addressing the potential effects of these commodities on the envi-

ronment in the risk assessment if they are introduced. Following the CEC’s

Maize Report, however, the Secretariat of Agriculture and the Secretariat

of the Environment launched national campaigns to warn and educate tra-

ditional farmers on the potential dangers of introducing these organisms

into the environment. Several questions remain unanswered regarding the

capabilities of these two environmental agencies to reach indigenous farm-
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ers in remote areas and the availability of resources for such national cam-

paigns.

E. The Precautionary Principle

The precautionary principle was enunciated in article 8 of the Biosafety

Law on GMOs as an obligation of the Mexican government to:

Protect the environment and biological diversity, by applying the precau-

tionary approach according to its capabilities, taking into account commit-

ments established in international treaties and agreement of which the

United Mexican States is a member. When there is danger of substantial or

irreversible harm, lack of absolute scientific certainty shall not be used as

justification to postpone the application of cost effective measures to pre-

vent environmental and biodiversity degradation. Such measures shall be

applied according to the provisions and administrative procedures estab-

lished in this law.193

This principle is also mentioned at the risk assessment stage. The

Biosafety Law on GMOs provides that the Secretariats of Health, Agricul-

ture and the Environment must follow the precautionary approach for the

protection of biodiversity and human health. On this matter, article 63

states:

In case of danger of substantial and irreversible harm, uncertainty from the

level of risks that GMOs can cause to biological diversity or to human

health should not be used as justification for the competent Secretariat to

postpone effective measures that prevent negative effects on biological di-

versity or human health.194

Although this Law does not define how this principle should be applied,

it provides that the precautionary principle should be applied taking into

account precautionary measures and Mexico’s obligations contained in in-

ternational trade agreements. Article 63, regarding the precautionary prin-

ciple provides: “In adopting such measures, the relevant Secretariat shall

take into account existing scientific evidence to be employed as criteria to

establish such measures; administrative procedures in this law and trade

legislation contained in international treaties and agreement of which Mex-

ico is a party”.195

Further precautionary provisions in this law are embedded in the estab-

lishment of protected areas, LMO-free zones and areas of origin. 196
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The Biosafety Law casts the application of this principle in light of Mex-

ico’s “international commitments”. If the principle is applied according to

the commitments in the Biodiversity Convention or the Cartagena Proto-

col, to which Mexico is a party, the interpretation of this principle and its

application would be more environmentally oriented. The interpretation

would anticipate potential harm and take into account uncertainty so as to

take the necessary precautions. On the other hand, if Mexico interprets

precaution in light of its commitments under international trade agree-

ments, this principle would be primarily scientifically based and fully rely

on risk assessments and scientific evidence, if available. This “trade” inter-

pretation would perhaps not provide comprehensive protection because sci-

ence is not fully developed (Mexico lacks the technology and infrastructure

to monitor an activity once it is permitted) and because Mexico is one of

the richest territories in biodiversity and the native home of many plants.

The inclusion of the precautionary principle in the Biosafety Law on

GMOs is, therefore, only a “good intention” or a “promise”. Although the

first enunciation of the principle in Mexican legislation is normatively

weak, it could also be the beginning of an effective balance between the de-

mands of capitalism and environmental awareness in Mexico.197

F. Impact and Risk Assessment

The Biosafety Law’s EIA and risk assessment procedures are safeguards

to ensure biosafety in activities involving the release of LMOs.198 The stud-

ies are conducted by the proponent of an activity, on a case-by-case basis,

and must be based on scientific expert opinions and a precautionary ap-

proach.199 It is important to note that like the General Law of Ecological

Equilibrium, the Biosafety Law on GMOs does not contain provisions for

the use of Strategic Environmental Assessments in LMO policies or regula-

tions.

Impact and risk assessment procedures in the Biosafety Law follow a

threefold process: the initial stage of identifying the LMO and its character-

istics; identifying possible impact on biological diversity; and evaluating

these risks along with the probability of their occurrence.200A recommenda-

tion follows these procedures as to whether the risks associated with this ac-

tivity are acceptable and manageable.201

Although this Law does not establish further procedures for evaluating

the assessments performed by the proponent, the Secretariat of the Envi-
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ronment and the Secretariat of Agriculture routinely request technical

opinions from the National Biodiversity Commission and the National In-

stitute of Ecology. The technical opinions produced by these two institu-

tions are non-binding and are further evaluated by the two Secretariats be-

fore a decision is made.202 In terms of the EIA, the Biosafety Law on GMOs

provides that the characteristics and requirements for evaluating this assess-

ment are to be established in NOMs.203 To date, these NOMs have not been

developed, either under the Biosafety Law on GMO or the General Law of

Ecological Equilibrium.

In cases of uncertainty or lack of scientific evidence on the potential ef-

fects of LMOs on biodiversity or animal and plant health, this Law pro-

vides that Mexican authorities can request additional information from the

proponent based on the findings in the impact and risk assessments.204 Au-

thorities can also adopt additional monitoring measures to scrutinize the

potential interaction of LMOs with organic species at the location of the re-

leases.205 In cases where substantial or irreversible harm may occur as a re-

sult of the release of the LMOs into the environment, the law states that

“nothing will preclude the competent Secretariats from taking the neces-

sary measures to prevent substantial or irreversible harm to biodiversity,

taking into account the available scientific evidence and Mexico’s interna-

tional trade obligations”.206 It also provides that the procedures and guide-

lines required for carrying out impact and risk assessment studies would be

set out in national standards or official norms.207

The procedures, which are to be examined by the Secretariat of the En-

vironment or the Secretariat of Agriculture, acknowledge the difficulties in

assessing the risks of organisms in situations of uncertainty or lack of scien-

tific evidence. Though it mentions the precautionary approach, the law

does not provide guidelines for its application to balance this uncertainty.

Thus, it limits the decision-maker’s ability to apply the principle, for in-

stance, as it may impact Mexico’s international trade obligations. In addi-

tion, the Law lacks guidelines regarding the characteristics and require-

ments for EIA. These requirements have not been established in NOMs.

Consequently, the lack of guidelines hampers the adequacy of this impor-

tant assessment procedure and can be subject to abuse by the Secretariats
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in light of financial interests that may arise by applications to introduce

LMOs through trade.

G. Restrictions on Introducing LMOs

The Biosafety Law on GMOs employs a threefold mechanism to restrict

the spread of LMOs. First, it restricts the introduction of LMOs in the “ar-

eas of origin”,208 in natural protected areas209 and in zones where organic

products are produced.210 These restrictions will be analyzed accordingly.

The “areas of origin” regime is established and designated by the Secre-

tariat of the Environment and the Secretariat of Agriculture. In so doing,

they must take into account areas where the organic counterparts of the

proposed LMOs originated.211 Areas of origin are those that host species

and genetic diversity native to Mexico. The introduction of LMOs is for-

bidden in such areas due to their importance in preserving ecosystems, hab-

itats and in turn, biological diversity.212

Introduction of LMOs is also restricted in national protected areas.

Though they are allowed as part of bioremediation efforts to cleanse and

restore polluted areas or to fight pests and disease,213 they are banned from

the core zones or designated areas within a protected area where ecosys-

tems are preserved.214

The introduction of LMOs is also restricted for organic certification pur-

poses in LMO-free zones. These zones are established to preserve agricul-

tural organic production in communities across the country.215 This system

of zones will be established in regions where, according to scientific studies,

LMOs and their organic counterparts cannot coexist in the same area.216

Space establishment in such zones falls under the jurisdiction of the Secre-

tariat of Agriculture, which may request technical opinions from the Inter-
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Secretarial Commission on GMOs and the National Biodiversity Commis-

sion.

The Secretariat of Agriculture must also take into account provisions es-

tablished in NOMs on the production of organic products.217 To establish

an LMO-free zone, a community request, approved by the municipality

and the state government must be made. After such a request, the Secretar-

iat of Agriculture will conduct the scientific and technical tests required by

the Biosafety Law on GMOs to determine if it can establish an LMO-free

zone.218

Although the threefold system of restrictions on the introduction of

LMOs into these areas has the potential to preserve biological diversity and

native species, it presents a series of pitfalls. The system of areas of origin,

for example, lacks mechanisms to compel Mexico’s environmental institu-

tions to designate them. There is also no indication that these areas have

been delineated or that they exist in Mexico. Similarly, national protected

areas may provide limited protection to biological diversity since the intro-

duction of LMOs is only banned in the core zones established within these

areas.

LMO-free zones may also provide protection to biological diversity and

to traditional agriculture since valuable resources may be found within

them. The procedure for designating these areas, however, is complicated

and politicized since it involves a unanimous decision by the relevant state,

municipalities and communities involved. The proponent of these zones

may also find it difficult to prove the incompatibility of modified plants

with their organic counterparts.

H. Enforcement Measures in the 2005 Biosafety Law on GMOs

The Biosafety Law on GMOs comprises information, monitoring and

enforcement mechanisms to achieve its goals. This law implements a Na-

tional System of Information on Biosafety to organize, update and distrib-

ute biosafety information throughout the country.219 This information sys-

tem is implemented by the Inter-Secretarial Commission on GMOs, which

is also responsible for producing annual reports on the state of national

biosafety in Mexico.220

The Inter-Secretarial Commission on GMOs is responsible for coordi-

nating efforts with the Secretariat and it is the national authority responsi-

ble for liaising with the Secretariat of the CBD and the BCH under the
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Cartagena Protocol.221 In addition to the information system, the law cre-

ates a National Biosafety Registry of GMOs that includes all the informa-

tion on the introduction and experimentation with GMOs and LMOs na-

tionwide.222

The Secretariat of Agriculture and the Secretariat of the Environment

oversee the enforcement of this law through inspection and financial

fines.223 These institutions are also responsible for establishing contingency

measures in the case of adverse effects of LMOs on the environment, hu-

man health, and animal and plant health.224 In the event of such adverse

circumstances, the Secretariats are obligated to revoke authorizations for

the release of LMOs and in the case of substantial harm resulting from the

introduction of such organisms, to destroy them or to return them to their

country of origin.225

The law also provides for monetary sanctions to be imposed on those

who in the absence of the proper authorization introduce LMOs into the

environment, falsify information regarding the effects of these organisms on

the environment or infringe legal requirements. The corresponding Secre-

tariat is authorized to impose a fine of up to 60,000 USD for violating this

law.226

The implementation and enforcement of the Biosafety Law on GMOs is

left to the institutions that may authorize the introduction of LMOs into the

environment, namely, the Secretariat of Agriculture and the Secretariat of

the Environment. The Biosafety Law does not allocate a fixed budget for its

implementation. These two institutions absorb the costs as they enforce the

law through inspections. Inspectors are not only responsible for implement-

ing biosafety regulations nationwide; they also oversee the implementation

of general environmental legislation nationwide. The Biosafety Law’s po-

tential effectiveness is left, then, to the uncertain availability of inspectors

and financial resources.

Altogether, the enactment of the Biosafety Law on GMOs is an impor-

tant achievement in Mexico. It is a synthesis of the various proposals from

Mexico’s political parties. As seen from its legislative history, the Mexican

Congress fought to preserve biodiversity and create a law that would boost

national economic development, particularly by using biotechnology in ex-

ploiting genetic resources.

The enactment of this law puts Mexico in a position to regulate activities

involving LMO releases into the environment and experiments with these
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organisms in the country. It also serves as a framework legislation upon

which the application of dispersed biosafety regulations can be based. It

contributes to the implementation of the Cartagena Protocol by creating

the structure upon which the Protocol can be implemented. The Biosafety

Law on GMOs, however, has a broader scope than the Protocol by directly

regulating LMO-FFPs. However, the Law lacks the supporting NOMs and

regulations required to ensure biosafety and to accomplish its ambitious ob-

jectives. Without these regulations and national standards, this law is

largely powerless and difficult to implement due to the large amount of re-

sources needed and the many institutions involved.

Likewise, guidelines are needed to designate areas of origin. Although it

has the potential to preserve native plants, this system is far from being en-

forced because they have not been designated. A more active role is re-

quired from the Secretariat of the Environment and the Secretariat of Agri-

culture to conduct the necessary studies and identify these areas. Lack of

financial resources and specialized inspectors devoted to biosafety also rep-

resent hurdles that need to be overcome to ensure biosafety and to imple-

ment the obligations established in the Cartagena Protocol through the

Biosafety Law on GMOs.

III. CONCLUSION

Mexican legislation prior to the Biosafety Law on GMOs contained dif-

fuse provisions on biosafety. The General Law of Ecological Equilibrium

and Environmental Protection, for example, provided a general framework

for regulating LMOs under activities that are likely to alter ecological equi-

librium.227 This Law, however, lacked the specialized legislative and institu-

tional structure to effectively address threats posed by LMOs. Similarly, the

LPH offered a remedial approach to LMOs by addressing the threats posed

by these organisms when they become plagues or pests.228 Preventive ap-

proaches and monitoring tools were missing in this law.

While it was possible to preserve biological diversity, the 1995 NOM

FITO-056229 required numerous personnel to carry out inspections and

run seed certification centers. These were not available when this NOM

was enacted, as seen later in the CEC’s Maize Report.230 Similarly, the

Law on Certification and Commerce of Seeds was an economic develop-

ment tool used to allow LMO experimentation in Mexico. As seen in the

aforementioned biosafety provisions, there was a lack of legislative coordi-
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nation in regulating LMOs. Also, the relevant disaggregated provisions

could not extend the protection needed to include Mexico’s biological re-

sources.

The 2005 Biosafety Law on GMOs came to unify and coordinate previ-

ous biosafety regulation in Mexico. It offers a more comprehensive approach

by regulating experimentation, pilot programs and commercialization of

LMOs. But again, this law’s potential to bring about effective biodiversity

preservation is undermined by the lack of NOMs and regulations necessary

for its implementation. In their absence, the Biosafety Law on GMOs re-

mains a general framework that is difficult to implement, and therefore,

does not afford substantial protection to biodiversity. It also does not fur-

ther the objectives of the CBD and the Cartagena Protocol in Mexico’s ef-

fort to observe these international treaties.

Regarding environmental principles, the Biosafety Law on GMOs lacks

guidelines and specific regulations to integrate environmental impact as-

sessment into decision making on the introduction of LMOs into the envi-

ronment. It also fails to provide tools for balancing scientific uncertainty

against trade interests, even though it endorses, for the first time in Mexi-

can legislation, observance of the precautionary principle. The enunciation

of the precautionary principle in the Biosafety Law on GMOs, however, is

weak because it is subordinate in its application to trade agreements and to

cost-effective measures. The implementation of the principle also requires

extensive rules and national guidelines that must be followed by environ-

mental institutions. As it is, the principle expresses good intentions, but its

practical impact is rather remote at the moment. Under these circum-

stances, Mexico’s legislative framework cannot effectively work for the pres-

ervation of biological diversity and for the implementation of international

obligations contained in the CBD and the Cartagena Protocol.
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ABSTRACTS

FRONT DESK JUSTICE: INSIDE AND OUTSIDE CRIMINAL

PROCEDURE IN MEXICO CITY

Catalina PÉREZ CORREA

This paper tries to explain why prosecutorial institutions are failing in

Mexico through an examination of the problems that arise during the ini-

tial phase of criminal procedure. It analyzes and evaluates the structure and

functioning of criminal procedure in Mexico City from an ethnografic per-

spective. The article explores two fundamental areas: criminal prosecution

and adherence to procedural laws and focuses primarily on the first two

phases of the procedure: barandilla (or front desk) and pretrial investigation,

which occur at the local public prosecutor’s offices.

KEY WORDS: Public prosecutor, criminal justice system, pretrial investiga-

tion, criminal prosecution, prosecutorial institutions.

En un esfuerzo por explicar por qué las instituciones de procuración de

justicia están fallando en México, este artículo examina la fase inicial del

procedimiento penal en México y los problemas que surgen en su práctica.

Enfocándose en el Ministerio Público, analiza y evalúa la estructura y el

funcionamiento de la fase inicial del procedimiento penal en la Ciudad de

México desde una perspectiva etnográfica. El artículo explora las posibles

explicaciones para los constantes fracasos del sistema de justicia penal de la

Ciudad de México en dos áreas fundamentales: la persecución del delito y

el apego a los códigos de procedimientos. El estudio se enfoca básicamente

en las dos primeras fases del procedimiento: la barandilla y la investigación

prejudicial, la cual se lleva a cabo en las oficinas del Ministerio Público.

PALABRAS CLAVE: Ministerio Público, sistema de justicia penal, investiga-

ción prejudicial, persecución del delito, instituciones de procuración de

justicia.
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FROM REVELATION TO CREATION: THE ORIGINS

OF TEXT AND DOCTRINE IN THE CIVIL LAW TRADITION

Alejandro MADRAZO

The centrality of text and the authority of doctrine are two of the most

salient features of the civil law tradition. These two features of the civil law

tradition can be traced to two distinct models of theological inquiry. The

first model —revelation— borrows from early scholastic theology, devel-

oped during the late medieval emergence of the university, and focused on

authoritative collections of legal texts. The second model —creation—

stemmed from late scholastic moral theology in the 16th century, shifting

the focus of legal inquiry from text to doctrine. Together they shape mod-

ern “legal science”.

KEY WORDS: Civil law, legal science, theology and law, second scholastics,

glossators.

La centralidad del texto y la autoridad de la doctrina son dos de las más

destacadas características de la tradición del derecho civil. Se puede ras-

trear históricamente estos dos rasgos de la tradición del derecho civil hasta

dos diferentes modelos de indagación teológica. El primer modelo —reve-

lación— retoma a la teología escolástica temprana, desarrollada durante el

surgimiento de la universidad en el medioevo tardío, y se concentra en

compilaciones autorizadas de textos legales. El segundo modelo —crea-

ción— proviene de la teología escolástica moral tardía del siglo XVI, orien-

tando el foco de la indagación legal del texto a la doctrina. Juntas definen

la “ciencia jurídica” moderna.

PALABRAS CLAVE: Derecho civil, ciencia jurídica, teología y derecho, se-

gunda escolástica, glosadores.

INTERPRETATION, POETRY AND THE LAW

Carlos PÉREZ VÁZQUEZ

This article examines the commonalities between legal and poetic inter-

pretation. It argues that these two types of interpretation are linked by their

speculative nature. Both legal professionals and analytical readers of poetry

construct explanations for discursive contexts, not general laws that apply

to all cases. The article defends the creative and fictional nature of both dis-

ciplines, deriving from their use of the same type of reasoning: the analogy.

Legal and poetic interpretations try to be reasonable and persuasive, put

neither ever reach scientific truth.

ABSTRACTS158



KEY WORDS: Interpretation, law, poetry, speculation, analogy.

Este artículo reflexiona acerca de la naturaleza compartida de la inter-

pretación jurídica y la interpretación poética. La idea es que ambos tipos de

interpretación se vinculan por su naturaleza especulativa: tanto los profe-

sionales del derecho como los lectores críticos de poesía construyen explica-

ciones para contextos discursivos, no leyes generales que se aplican a todos

los casos. El artículo argumenta en favor de la naturaleza ficticia y creativa

de ambas disciplinas, la cual se deriva del uso que ambas hacen del mismo

tipo de abducción: la analogía. Las interpretaciones legales y las interpreta-

ciones poéticas intentan ser razonables y persuasivas, pero nunca logran ser

verdaderas en términos científicos.

PALABRAS CLAVE: Interpretación, derecho, poesía, especulación, analogía.

SOFT EPISTEMIC PROPOSITIONS OF LAW

Edgar R. AGUILERA

Michael Moore asserts that the truth of propositions such as “John hit

Julius’ head with a tennis racket causing his death” (p) which he calls “fac-

tual propositions” contribute to the determination of the truth of “Singular

Propositions of Law” (SPL) such as “John is guilty of murder”. This article

argues that the truth of “Soft Epistemic Propositions of Law” (SEPL),

which state that the relevant standard of proof related to (p) has been met

and not factual propositions, perform a decisive role in the determination

of a SPL’s truth.

KEY WORDS: Truth and judicial fact-finding, legal standards of proof, legal

epistemology.

Michael Moore sostiene que la verdad de proposiciones tales como “John

golpeó intencionalmente la cabeza de Julius con una raqueta de tenis cau-

sándole la muerte” (‘p’), a las que denomina “proposiciones fácticas”, con-

tribuyen a la determinación de la verdad de las “proposiciones jurídicas sin-

gulares” (PJS) tales como “John es culpable del delito de homicidio doloso”.

La tesis principal que el autor desarrolla en el artículo es que la verdad de las

“proposiciones jurídicas de epistemología moderada” (PJEM), las cuales afir-

man que el estándar de prueba relevante asignado a ‘p’ ha sido alcanzado, es

la que decisivamente contribuye a la determinación de la verdad de PJS.

PALABRAS CLAVE: Verdad y conclusiones judiciales fácticas, lógica de los es-

tándares jurídicos de prueba, epistemología jurídica.
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POLICE EFFICIENCY AND MANAGEMENT:

CITIZEN CONFIDENCE AND SATISFACTION

Gustavo FONDEVILA

Citizens’ opinions of public security have traditionally been ignored in

Mexico, mainly because crime fighting has typically been perceived as an

exclusively technical task. Nevertheless, citizen confidence plays a relevant

role in police activities, since police management (i.e. administrative manage-

ment, police treatment and response time), even more than efficiency in

fighting crime, has a strong impact on the general perception of insecurity.

Thus a new and more comprehensive view of public security is necessary,

one that approaches it as a multidimensional —social, political, economic,

etc.— issue that should be dealt with in the same way as other public issues.

KEY WORDS: Citizen confidence, police management, efficiency.

En México, la opinión ciudadana sobre seguridad pública ha sido tradi-

cionalmente ignorada, principalmente porque el combate al crimen se ha

percibido típicamente como una tarea exclusivamente técnica. Sin embar-

go, la confianza ciudadana juega un papel relevante en las actividades poli-

ciacas, pues el manejo policial (como manejo administrativo, trato policiaco

y tiempo de respuesta), más aún que la eficiencia al combatir el crimen, tiene

un fuerte impacto en la percepción general de inseguridad. Por tanto, se

necesita una visión más comprehensiva de la seguridad pública, que se apro-

xime a la cuestión como un asunto multidimensional —social, político, eco-

nómico, etcétera— que debe atenderse de la misma manera que otros asun-

tos públicos.

PALABRAS CLAVE: Confianza ciudadana, manejo policial, eficiencia.

MEXICO’S ENVIRONMENTAL LAW IN THE GMO ERA

Juan Antonio HERRERA IZAGUIRRE

Carlos HINOJOSA

Gloria HAGELSIEB

René SALINAS

This comment provides a review of the state-of-art of legislation in

biosafety and Genetically Modified Organisms (GMOs) in Mexico. It ana-

lyzes Mexican legislation to assess if it provides protection to the rich bio-

logical diversity in this country. The conclusion is that legislation prior to

2005 only contained isolated provisions and did not contribute in any com-
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prehensive way to the conservation of biodiversity. The article also dis-

cusses the challenges surrounding the implementation of the Biosafety Law

on GMOs and notes that there is an urgent need to create new Mexican of-

ficial norms to aid this process.

KEW WORDS: Biosafety, Mexican environmental law, GMOs.

En el presente trabajo, los autores se enfocan en un tema de actualidad:

la seguridad en la biotecnología y los organismos genéticamente modifica-

dos. Analizan la legislación mexicana para estimar si ésta brinda protección

efectiva a la abundante diversidad biológica en este país. Los autores notan

que la legislación anterior a 2005 contenía disposiciones aisladas y no brin-

daba protección íntegra a la biodiversidad y analizan la Ley de Bioseguri-

dad de Organismos Genéticamente Modificados para ver la posibilidad de

su implementación. Los autores notan la urgencia de crear normas oficiales

mexicanas para coadyuvar en la implementación de la citada Ley.

PALABRAS CLAVE: Bioseguridad, derecho ambiental mexicano, OGMs.
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