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INTRODUCTORY MESSAGE

The Institute for Legal Research at the National Autonomous University of
Mexico (UNAM) is very pleased to announce a new stage in the develop-
ment of the Mexican Law Review (MLR). The journal was created in 2004
under the guidance and vision of Dean Diego Valadés as a way for the pro-
fessors at the Institute to share their research with English-speaking scholars
and practitioners around the globe. For four productive years, MLR was
highly successful in furthering a lively dialogue between the professors at
the Institute and the international legal community.

Beginning with this volume of the Mexican Law Review, we inaugurate three
innovations. First, instead of publishing translations of articles and book
chapters which were originally published in Spanish, the journal will now
only consider unpublished manuscripts originally written in English that
are designed to be accessible to readers who have little or no knowledge of
Spanish or of Mexico. We are making this change because literal transla-
tions are often awkward to read, and because articles written for a local au-
dience may assume background information that is unfamiliar to an inter-
national audience.

Second, submissions will now be received from any author independ-
ently of their institutional or geographical location and must now pass
through a double-blind peer-review process. This will guarantee the aca-
demic quality of the work published in the Mexican Law Review and trans-
form the journal into a diverse forum for the debate, research, and analysis
of Mexican, North American, Latin American, and comparative law. The
journal will also continue to be a platform for scholars based in Mexico to
share their research in all fields with the global scholarly community. MLR
is edited by professors and is therefore a closer cousin to peer-reviewed so-
cial science journals than to typical student-run law journals.

Third, MLR will now publish a print version in addition to the internet-
based version of the journal. We recognize that there has been a global shift
from paper to electronic means of communication. But we believe a paper
version will facilitate the journal’s circulation within the international schol-
arly community.

VII



VIII INTRODUCTORY MESSAGE

We hope that our readers enjoy exploring the articles in this inaugural
issue of the new series of MLR and strongly encourage scholars and practi-
tioners to submit their articles for consideration in future issues.

Dr. John M. ACKERMAN Dr. Héctor FIX-FIERRO
Professor, Institute for Legal Research  Dean

Editor-in-Chief, Mexican Law Review Institute for Legal Research
National Autonomous University National Autonomous

of Mexico University of Mexico

Summer 2008, Mexico City, Mexico
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FRONT DESK JUSTICE: INSIDE AND OUTSIDE
CRIMINAL PROCEDURE IN MEXICO CITY*

Catalina PEREZ CORREA**

TABLE OF CONTENTS
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“What’s your name?” —the clerk (oficial secretario) at the Public Prosecutor’s
Office asked him.

“Osvaldo”.

“Osvaldo what?”

“Ramos”.

“Ramos what?”!

* This paper is part of a dissertation entitled “Criminal Justice and Prosecution in
Mexico City: A Case Study of the Miguel Hidalgo County and its Ministerio Piblico” sub-
mitted to the Stanford Law School for the completion of the J.S.D. program. The data an-
alyzed in this study comes primarily from participant observations conducted by the au-
thor in two different Ministerio Piblico agencies in Mexico City from June 25, 2004, to
August 5, 2004, as well as from data obtained from public and private sources (The M-
nisterio Publico agencies have the same functions as the Public Prosecutor’s office in the
United States. In this text, I use both terms interchangeably. Although the duration of the
participant observations does not provide sufficient conclusive evidence on the functioning
of Mexico City agencies, data from these participant observations exemplify and identify
some of the problems and difficulties the criminal justice system faces today).

** Professor, Law School of the National Autonomous University of Mexico (UNAM).

I In Mexico, full legal names include both maternal and paternal last names.

3
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“I don’t know™.

“What do you mean you don’t know?”

“I don’t know™.

Exasperated, the clerk sitting next to me said, “Just write ‘Ramos
Ramos.””

“How old are you?”

“I don’t know™.

“Are you trying to be difficult?”

Osvaldo begins to cry. Between sobs, one can only make out part of
what he is saying, “It wasn’t me. Please let me go. I promise I'll be good. 1
promise”.

“Okay” —the clerk says—, “be quiet now. If you're good, we’ll let you
go. But tell us, how old are you?”

“I don’t know” —repeats Osvaldo.

“How can you not know how old you are?”

“I don’t know. I’ve lived on the street since I was a kid and I don’t know
when I was born” —Osvaldo begins to cry again.

The police officer standing behind him smacks him on the head. “Open
your mouth”, he says. Osvaldo opens his mouth wide, showing his rotten
teeth. The police officer standing on the other side laughs. The clerk joins
in the laughter. Osvaldo laughs too. The public defender does not see any
of this. She is talking to one of the other clerks sitting at the next desk and
has not spoken to her client since Osvaldo was brought in from the deten-
tion center.

“Just write ‘19’7, the clerk tells me. That makes Osvaldo an adult and
subject to prosecution. “Where do you live?”

“Nowhere”, he replies.

“What do you mean ‘nowhere? Do you want to leave? Because, you
know, if you want, we can send you back downstairs to the detention center
with the police officers. Do you want that?” —the clerk asks—, “or do you
want to go?”

The public defender finally comes over to see what is happening with
her client. “Be good”, she tells him. Osvaldo nods.

“So?” the clerk asks him, “where do you live? Where do you sleep?”

“There at Revolucion Avenue. We sleep inside the drainage pipes, but yes-
terday it was raining and so it was full of water. That’s why I got into the
car. I swear I didn’t do anything. Can I go? I promise I'll be good. 1
swear”. Osvaldo begins to cry again. “T'here’s a priest who sometimes takes
care of us. I have his phone number in my wallet. Maybe I can call him
and he can help”. Osvaldo tells the secretary, “It’s in my wallet. Just let me
call him”.

“Where 1s your wallet?” the secretary asks.
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“The officers took it. They left it on that desk”, he says, pointing to one
of the clerks’ desks. The clerk in charge of Osvaldo’s case walks to the desk
and asks if the wallet is there. “It’s brown”, Osvaldo shouts from behind.

“Did you see the wallet?” the clerk asks the police officers.

“It was on the desk”, one of them responds. “Do you know where it is?”
he asks the other clerk. The wallet is never found and Osvaldo is still crying
at intervals.

“Okay. Be quiet”, the clerk tells him.

“Can I please have some water?” —the detainee asks—. “It’s just that
I'm very thirsty” —the clerk gets up and asks the clerk at the adjacent desk
if the food for the detainees has arrived. He then asks to have some food
brought over. When the packets arrive, he gives two of them to Osvaldo,
who quickly opens one and examines its contents. Osvaldo takes a box of
juice out, takes a drink, and then hugs his two packages of food beaming
with joy. It is a comic gesture. The two police officers and the public de-
fender laugh. Osvaldo laughs with them.

Osvaldo was detained early that morning. The two police officers who
brought him to the agency had found him sleeping in a parked car, after
the owner of the car alerted them to his presence. Osvaldo said that he
earned money cleaning car windows, working at various stoplights. He
makes enough money from this to eat and buy “stone”, a drug made from
battery fluid and cocaine residue. Searching for a place to sleep the night
before, he broke into a car and fell asleep inside. That is how he was found.
He claimed that he had not taken anything from the car but, according to
the police, the owner said a pair of sunglasses and two CD’s were missing.
Osvaldo was detained and taken to the public prosecutor’s office where he
was charged with aggravated theft, a crime punishable by two-and-a-half to
eight years of prison and with no possibility of bail.

The clerk dictated Osvaldo’s initial declaration and gave it to Osvaldo
to sign. “I don’t know how to” Osvaldo told him. The public defender took
the document and read it to him. As she read it, Osvaldo looked around
the room —he looked at the clerks and the police officers still standing near
him, and at me, sitting opposite the desk. When the public defender fin-
ished reading the document, she took Osvaldo’s thumb and pressed it onto
an inkpad and then onto the margin of each page of his confession. She re-
peated the movement for each page while we all watched. “Can I go now
boss?” Osvaldo asked the clerk when he finished. “I've been good. Let me
go now’.

“You’'ll leave later” —the clerk responded.

That morning, Osvaldo Ramos Ramos was sent to the Mexico City East-
ern Detention Center as a pretrial detainee. He is one of the 200,000 de-
tainees in Mexico’s prisons and one of the successful detentions brought
about by Mexico City’s police and its public prosecutor’s office.
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In Mexico today, reported crimes hover around 1.5 million or 1,490 per
100,000 inhabitants,? placing Mexico among countries with relatively high
crime rates. Although statistics on reported crimes put Mexico just slightly
above the world average and close to Spain (1,770/100,000) and Russia
(1,779/100,000), “black number” studies”, .e., studies of unreported crimes,
place Mexico among the countries with the world’s highest crime rates.?
According to the ICESI* 2002 survey, 66% of the crime victims surveyed
stated they had not reported the crime to any authority. In Mexico City,
76% of respondents stated they had not reported the crime.> The number
of unreported crimes brings the total for 2001 to over 4 million crimes (or
4,412/100,000 inhabitants); 44% of which were violent crimes.5

The ICESI survey showed that, in 2001, the public prosecutor’s office
(manasterio publico) initiated investigations for only 74 out of every 100 crimes
reported to it.” In addition, in 6 out of every 10 cases for which the public
prosecutor’s office initiated an investigation, crime victims reported that
“nothing happened”. Those cases were probably closed, most likely due to
lack of evidence. Other studies report an even higher number of “nothing
happened” cases. For instance, Guillermo Zepeda states that in 2000, only
11.4% of reported crimes nationwide resulted in the initiation of an investi-
gation.? Furthermore, of the investigations opened that year, only 6.4%
reached the courts.?

In Mexico City, crime rates are especially high. Mexico City has the
country’s highest concentration of population (10% of the Mexican popula-
tion —8.5 million people in Mexico City, plus 7.5 million in suburban ar-
cas in the State of Mexico) and one of the country’s highest crime rates. The
city’s crime rate is surpassed only by the State of Mexico, which borders the

2 See INEGI reported crime database. Available at http://www.inegi.gob.mx/est/co
ntenidos/espanol/tematicos/mediano/ent.asp?t=mvio37&c=5599.

3 European Institute for crime prevention, cited in GUILLERMO ZEPEDA LECUONA,
CRIMEN SIN CASTIGO (CIDAC, 2004). An even earlier study carried out by FUNSALUD-
WORLDBANK in 1995 estimated that only 15% of crimes were reported.

4 Instituto Ciudadano de Estudios sobre la Inseguridad. The ICESI was created by the
Consejo Coordinador Empresarial [Entrepreneurial Coordination Council], the Confede-
racion Patronal de la Republica Mexicana [Mexican Employers Association], the Este Pais
Foundation, the Instituto Tecnolégico de Estudios Superiores de Monterrey [Technologi-
cal and Higher Studies Institute of Monterrey]|, and the National Autonomous University
of Mexico (Universidad Nacional Auténoma de México). Its purpose is to study and gen-
erate independent statistics on criminality in Mexico. To this end, the ICESI has con-
ducted national surveys annually since 2001. The surveys are available at http://www.ice
si.org.mx/index.cfm?catlD=944.

5 1d.

6 1d.

7 Id.

8 GUILLERMO ZEPEDA LECUONA, CRIMEN SIN CASTIGO (CIDAC, 2004).

9 Id.
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city and is considered part of the metropolitan area, and the State of Baja
California, site of the city of Tijuana. The daily average crime rate in 2003,
according to the Mexico City Public Security Ministry (SSPDF), stood at
473.5.19 When the number of unreported crimes is added to those given by
the SSPDY', it paints a grim picture.

The failure of the criminal justice system to prosecute and punish crimi-
nals has had an unfortunate effect on the enforcement of criminal proce-
dure laws, affecting both defendants and victims alike. The failure to re-
duce crime has resulted in the enactment of harsher sanctions and criminal
laws. Recent judicial reforms to amend the constitution and give more
power to police and prosecutors are an example of this. However, as this
paper argues, the poor institutional design combined with the existence of
corruption, lack of resources, defective coordination among agencies and
poor training of officials better explain the system’s failures and often result
in the arrest and sanctioning of petty criminals or defendants without eco-
nomic resources. Still, Mexican policy makers insist that a better way to
combat crime is to focus on statutory reform. Few, and rarely successful, at-
tempts have been made to modify the legal institutions or culture surround-
ing the criminal justice system.!! In most instances, reforms are a great dis-
appointment and rarely achieve anything other than creating conditions for
further police abuse and procedural violations.

This paper examines the initial phase of criminal procedure in Mexico
and the problems that arise when put into practice. Focusing on the public
prosecutor’s office, it analyzes and evaluates the structure and functioning
of the initial phases of criminal procedure in Mexico City from an ethno-
graphical perspective. This paper explores possible explanations for the
constant failures of Mexico City’s criminal justice system in two fundamen-
tal areas: criminal prosecution and adherence to procedural laws. I focus
primarily on the first two phases of the procedure: barandilla'®> and pretrial
investigation, which occur at the public prosecutor’s offices.

The operation of Mexico’s criminal justice system begins at the public
prosecutor’s office when the police, having witnessed a crime, detain a per-
son and bring him or her to the agency, or when a victim comes forward

10 See http://www.spf.df.gob.mx/htmls/ssp-sec-informe-2004-2.html.

11 On March 18, 2003, for example, the Mexico City Public Security Ministry (SSPDF)
told the press that, in an effort to crack down on crime, they would have 18,000 detainees
by the end of that year. This goal was achieved on December 23rd, and the 18,000th
arrestee appeared on the front page of several newspapers bearing that number. A sign,

5

“We kept our promise,” was conspicuously displayed with the arrestee. Yet, the SSPDF
reported that police efficiency in 2003 was 14%. See http://www.ssp.df.gob.mx/htmls/
ssp-sec-informe-2004-2.html.

12 “Barandilla” is the term used in Mexico to refer to the front desk at the public prose-
cutor’s office. It is literally a desk that stands at the entrance of the agencies. Every person

who enters the agency must first talk to the person sitting at the barandilla.
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and reports a crime to a public prosecutor. The public prosecutor’s office is
thus the door through which crime victims and alleged criminals enter the
Mexican criminal justice system, and the public prosecutors and the police
set the criminal justice machinery in motion. What happens or fails to hap-
pen there determines not only the nature of procedure but also the func-
tioning of the system as a whole.

These agencies are not only the place where Mexico’s criminal justice
system begins its interaction with crime victims and alleged criminals, but
are also the first place where the system breaks down. The agencies are
where initial procedural violations to defendants’ rights occur, where vic-
tims are denied their right to report a crime, and where over 75% of crimi-
nal reports get stranded. The agencies are also where many victims are de-
nied access to the justice system and where many defendants are wrongfully
detained and charged. Because of this, this study focuses primarily on the
criminal procedure that occurs within the agencies.

I. INITIATING CRIMINAL PROCEDURE. THE BARANDILLA
OR FRONT DESK

Formally, Mexican criminal procedure is initiated when one of two
events occur: (a) an alleged victim or witness comes to the public prosecu-
tor’s office to report a crime, or (b) the police bring a suspect caught in the
act of committing a crime to the agency. Mexican scholars disagree as to
when exactly the criminal procedure begins. Former Supreme Court Jus-
tice Victoria Adato held that criminal procedure begins when the public
prosecutor initiates an investigation and carries out (with the aid of the po-
lice) the actions needed to obtain sufficient evidence to press charges.!
Mexican criminal justice scholar Guillermo Zepeda states that the phase of
pretrial investigation begins when the public prosecutor learns that a crime
may have occurred and thus begins an investigation.'* Zepeda does not
make a distinction between the prosecutor’s learning of a crime and the ini-
tiation of an investigation, but describes these two events as simultaneous.
Most Mexican legal scholars agree that criminal procedure begins when
the public prosecutor learns that a crime may have occurred and opens an
investigation.

The formal determination of when criminal procedure begins affects the
proper enforcement of criminal law and shapes detainees’ rights and vic-
tims’ access to the criminal justice system. Therefore, determining when
criminal procedure begins is important for several reasons. First, it estab-

13 VICTORIA ADATO GREEN, DERECHOS DE LOS DETENIDOS Y SUJETOS A PROCE-
SO 2 (UNAM-IIJ, 2000).
14 GUILLERMO ZEPEDA LECUONA, supra note 8 at 108.
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lishes the moment at which due process rights for both victims and defen-
dants become enforceable.!> Second, if criminal procedure begins when the
public prosecutor initiates an investigation, important antecedent steps may
be neglected.

The participant observations carried out for this study at public prosecu-
tor’s offices indicate that, although the procedure does not formally begin
until public prosecutors open an investigation (during the pretrial investiga-
tion phase) and a case file, there is an antecedent step that is traditionally
excluded from the study of Mexican criminal procedure. This phase begins
when a victim comes to a public prosecutor’s office to report a crime and is
either granted or denied access to the system. It occurs at the agency’s front
desk, known in Mexico as the barandilla and ends there with the public pros-
ecutor’s decision to open an investigation or not.

This part of procedure, often ignored in Mexican criminal procedure
studies, is fundamental in understanding many of the problems in criminal
procedure, especially that of unreported crimes. An examination of the
barandilla’s attributes and operations can increase researchers’, practitioners’
and policymakers’ understanding of problems related to reporting and not
reporting crimes and shed light on the reasons behind the negative views
Mexicans have of their criminal justice system.

15 There is, for example, controversy regarding when certain rights of defendants begin
to be enforceable. Article 20 (IX) of the Constitution states that defendants have a right to
a defense from the beginning of the procedure and that #e judge is responsible for assigning
one if the defendant cannot afford one. Article 294 of the Criminal Procedure Code for
Mexico City repeats this provision but adds the defendants’ right to hire (or request) defense
from the moment of arrest. However, in 1975 when the Court stated that the law must be
interpreted to mean that defendants have a right to request or hire counsel if they wish,
and specifically express this desire, it does not imply the authorities’ obligation to appoint
counsel upon arrest. See: DEFENSA, GARANTIA DE. MOMENTO EN QUE OPERA, Primera
Sala de la Suprema Corte de Justicia de la Nacion [S.C.J.N.] [SUPREME COURT], Sema-
nario Judicial de la Federacion y su Gacela, Séptima Epoca, 187-192 Segunda Parte, September
1984, p. 25 (Mex.).

The lack of a defense attorney present during police interrogation and investigation
was therefore an oversight of the defendant for not requesting to have one present and not
of the corresponding authority (See DEFENSA, GARANTIA DE. MOMENTO EN QUE OPERA,
Primera Sala de la Suprema Corte de Justicia de la Nacion [S.C J.N.] [SUPREME COURT],
Semanario Judicial de la Federacién y su Gaceta, Séptima Epoca, 72 Segunda Parte, March 1975,
p- 27 (Mex).

In a another decision made that year, the court stated that the failure to notify defen-
dants of their rights could not be imputed to either the police or the public prosecutors be-
cause it was, according to the Constitution, the obligation of #he judge and not of the execut-
ing authorities (See DEFENSA, GARANTIA DE. NO COMPETE AL MINISTERIO PUBLICO,
Primera Sala [S.C,J.N.] [SUPREME COURT], Semanario Judicial de la Federacién y su Gacela,
Séptima Epoca, 70 Segunda Parte, October 1974, p. 17 (Mex.) and DEFENSA, GARANTIA
DE, Averiguacion Previa, Primera Sala [S.C.J.N.] [SUPREME COURT], Semanario Judicial
de la Federacion y su Gaceta, Séptima Epoca, 44 Segunda Parte, July 1972, p. 23 (Mex.).
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A chest-high desk dominates the entrance to the public prosecutor’s of-
fice; this 1s the barandilla. A public prosecutor —called “the agent of baran-
dilla” (agente de barandilla)— staffs the desk every day from 9:00 a.m. to 7:00
p-m. His job is to attend the people who come to the office and direct them
to the appropriate place or person to assist them with their requests. “Good
day”, says a woman in her sixties upon entering the office. “I'm here be-
cause someone stole my license plate”.

“Yes, Ma’am” —the agent answers—. “Go down this hall and turn left
at the first door. That will take you to the civil judge. Someone there will
help you”.

“Good morning, I’'m here because someone stole my bag on the sub-
way”.

“Tell me, sir, where exactly was your bag stolen?” When the man gives
the location, the agent responds, “I see... Well, I'm sorry, but this agency
does not correspond to the place where you say the crime took place. You
need to go to the agency that covers that territory... No, I don’t know
which one that would be, but if you go down the hall and down the stairs to
where the judicial police are, they can tell you where you need to go”.

Each one of the public prosecutor’s offices in Mexico City has its own as-
signed territory. All the crimes occurring in an office’s territory fall under
the jurisdiction of that office. An executive order issued by the district attor-
ney’s office mandates that a victim can report a crime at any public prose-
cutor’s office.’® This order instructs the public prosecutors in charge to ini-
tiate the procedure for that case and then send it to the public prosecutor’s
office in the district where the crime occurred. However, at two of my field
sites (which I have coded MH3 and MH5), victims were told that, to report
a crime, they had to go to the office in the district where the crime was
committed. Victims who tried to report a crime that occurred in a different
office’s territory were directed to the “correct” agency by the agent of ba-
randilla.

Another woman comes to the office to report that her husband hit her.
She has a bruise on her face that extends from her mouth to her eye. She is
crying as she tells the public prosecutor why she is there. “Yes, ma’am. Can
you tell me where these events took place?” She gives him the address. “I
see”, he says after corroborating that the events took place within MH) ter-
ritory. “Do you have your ID with you? We need it to file a report. It’s re-
ally not up to me. I can send you on to the agent’s desk, but he’s just going
to ask for the same thing. It’s really better if you get your ID”.

“But I left my ID at home and I'm afraid to go back. You see, my hus-
band is still there”, she tells the agent.

16 Reglamento de la Ley Organica de la Procuraduria General de Justicia del Distrito
Federal [R.L.O.P.GJ.D.F.] [Regulation of the Organic Law of the Public Prosecutor’s
Oftice of Mexico City], art. 14 [D.O.], Apr. 30, 1996 (Mex.).
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“Well, don’t you have a brother or a friend who could do that for you?”
Finally, the friend accompanying her offers to get the ID. The agent of ba-
randilla shows his approval and tells them it will be easy once they come
back with the ID. “And please bring a photocopy of it when you come back
so you don’t have to run out again”. I watch as they walk away.

There is no law or regulation requiring an ID to report a crime, yet ev-
eryone who came to MH) trying to make a report was asked for one. Dur-
ing the participant observations for this study, I often witnessed people be-
ing turned away because they did not have an ID, a photocopy of their ID,
or some other document. At first, I thought this happened because the agent
of barandilla expected a gratuity to begin an investigation, but I never saw
him taking or asking for money. I later discovered that there was an explicit
policy to dissuade individuals from reporting a crime; it was an effort to
lower crime rates. “We need to lower the crime rates!” the head of the of-
fice told all of us at the barandilla one day. “The boss said 15%, and last
time we only reduced 9%. I don’t want you initiating procedures for every-
thing that comes along, Licenciado”!” —he said to the agent of barandilla.
“Open ‘special acts,” if you need to”. That was exactly what happened with
many of the people I saw coming to the office to report a crime. “What am
I supposed to do?” he said to me apologetically after he scolded the agent
of barandilla for initiating too many procedures. Each case initiated counted
against MHS’s efforts to make its crime statistics appear lower.

The Mexican constitution and the local criminal procedure code indicate
the public prosecutor’s powers and duties,!® which are, basically, to investi-
gate and prosecute crimes according to specific procedures. Crime preven-
tion 1is not a direct function of the public prosecutor,!? but rather a function
of the crime prevention police, which are administratively a separate entity
from the public prosecutor’s offices and officers.20 Currently, public prose-

17 “Licenciado” refers to someone licensed to practice law.

18" See Constitucion Politica de los Estados Unidos Mexicanos [Const.], as amended on
July 7th 2008, art. 21 and 102 [D.O.] 5 de febrero de 1917 (Mex.) and Cédigo de Pro-
cedimientos Penales del Distrito Federal [C.P.P.D.F.] [Mexico City’s Criminal Procedures
Code] art. 3 [D.O.], Aug. 29, 1931. Also see Ley Organica de la Procuraduria General de
Justicia del Distrito Federal [L.O.P.GJ.D.F.] [Organic Law of the Public Prosecutor’s Of-
fice of Mexico City] [D.O.], Apr. 30, 1996 (Mex.) and its bylaw, the Reglamento de la Ley
Organica de la Procuraduria General de Justicia del Distrito Federal.

19 The secondary law, which regulates the Office of the General Attorney and its pow-
ers state that one of the functions of the Public Prosecutor’s Office (Ministerio Piblico) is that
of crime prevention. According to this law, the public prosecutor should assume this role
by educating the public, investigating criminal behavior, and sharing information with
other institutions. See L.O.P.G,J.D.F. [D.O.] Apr. 30, 1996 (Mex.).

20 The prosecutor’s police (policia judicial) forms part of the Public Prosecutor’s Office
while other police forces like the crime prevention police, are managed by a different en-
tity.
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cutor’s offices and agents do not have the means to reduce crime except
through deterrence caused by the effective prosecution of criminals. MH5
made crime reporting a long and complicated process for victims and third
parties. Victims frequently left the agency frustrated because they were de-
nied the opportunity to report a crime.

Every day, a large number of individuals come to the public prosecutor’s
offices with different problems and concerns. Some of these are legal prob-
lems while others are not. “I'm here because I lost some very important
documents from my office and I want a ‘proof of facts,”?!” one woman tells
the agent of barandilla.

Another person comes in and says, “I’'m here because I want to get a di-
vorce”.

Yet another asks, “Can you tell me how I can get a driver’s license?”

Still another says, “I want to report a crime. My mother died two years
ago and now my brother-in-law doesn’t want to leave her house”.

“Well, you need to go to a civil court for that, ma’am”, the agent of
barandilla patiently explains. “You see, that’s not a crime. This is a public
prosecutor’s office, and we do not deal with those types of issues”.

People come to the agency with a sense of urgency to deal with all types
of legal matters: family problems, divorces, labor problems, and so on. Peo-
ple come to ask for “no criminal record” certificates or to seck legal guid-
ance on almost any subject. Some of the people who come to MHS cannot
read or write; others have no idea where to go and choose the public prose-
cutor’s office as the first available place to approach Mexico’s legal system.

Various regulations state that the agent of barandilla is supposed to be a
legal expert who can give information on every matter pertaining to legal
affairs.?2 At MH)5, he would direct people to the agency or office that best
suited their needs by telling them which one it was and how to get there.
This included civil, labor, family and other courts and offices. He gave le-
gal advice and suggested legal strategies for people to follow. Sometimes,
the advice he gave was correct; at others, it was apparent that his advice
was wrong, and I watched as he sent people across town with a problem
that would probably go unresolved for days, weeks, or even longer. Over-
burdened by the number of people who came to the agency and his lack of

21" A document which consists of official recognition of any ocurrence, including the lost
or theft of an object. This recognition has value as it may be used as evidence in legal pro-
ceedings.

22 See the Reglamento de la Ley Orgénica de la Procuraduria General de Justicia del
Distrito Federal, supra note 18 and, Decision A/013/03 of the Mexico City Public Prose-
cutor, in which the Quality and Compassion Program is Established for Attending Citi-
zens at Decentralized, Central and Processing Offices of the Public Prosecutor (Acuerdo A/
013/03 del C. procurador general de justicia del Distrito Federal, por el cual se establece el programa de
calidad y calidez en la atencion a la ciudadania en las agencias del Ministerio Piblico desconcentradas,
centrales y de procesos).
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knowledge of legal subjects and institutions, MH5’s agent of barandilla often
acted as deficient legal counsel.?3

Local laws require that the person staffing the barandilla be one of the of-
fice’s personnel and an appointed public prosecutor. The law prohibits
trainees and students from working at the barandilla.?* Beyond that, there
are no requirements or training needed to staft the barandilla.

Bylaws relating to the public prosecutor’s office define the agent of
barandilla’s role as that of facilitating crime reporting. However, the MHS
agent’s action often went beyond this. As noted above, when a person came
to MHD5’s barandilla, the agent would ask why he or she had come to that of-
fice. If the agent of barandilla decided to initiate an investigation, he would
give the alleged victim a form to fill out. The District Attorney’s Office has
mandated the use of a form (a standard form for reporting crimes) in 2003
as part of the administration’s efforts to simplify and standardize crime re-
porting® by dividing crime reporting into three categories. Each category
of crime had its own form. There was one for reporting the theft of cell
phones and pagers (Special Preliminary Investigation-Averiguacion Previa Es-
pecial); another for reporting any other crime (Direct Preliminary Investiga-
tion-Averiguacion Previa Directa) and a set of special forms (Special Acts) to re-
port events that do not constitute a crime, but still required legal validation,
such as lost documents and public nuisance.

The District Attorney’s order mandated the use of these forms to obtain
information from victims, as well as an initial, firsthand account of the
events reported.?6 These forms were to be available at all agencies for the
public, so that crime victims could come to an agency, fill out a form, and
then give it to the agent of barandilla to initiate a procedure when deemed
appropriate.?’” However, this was not the way MH) operated. Instead of
giving the form to people who came to the agency, the agent of barandilla
would first ask the person to give an account of the events. Based on that

23 A worker from the Center of Attention to Victims of Domestic Crrime (CAVI for its
initials in Spanish: Centro de Atencion a la Violencia Intrafamiliar) often assisted the MH5 Agent
of Barandilla with the people who came to the agency. The CAVI is an organization within
the Mexico City District Attorney’s Office that is aimed at giving psychological, as well as
medical assistance, to victims of domestic violence. The CAVI is also geared at giving le-
gal advice to victims of this type of violence. For this purpose, a CAVI representative is
placed at the front desk of every agency.

24 Agents of Barandilla are considered public prosecutors for purposes of the law and
must meet the same requirements to become agents.

25 Decision A/003/03 of the Mexico City Public Prosecutor in which the Use of the
Standard Format is Authorized to Initiate Special Reports, Special Preliminary Investiga-
tions and Direct Preliminary Investigations without a Detainee and Guidelines for its Use
are Established for Agents of the Public Prosecutor’s Office.

26 1d.

27 Id.
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oral account, the agent of barandilla would decide whether to process the
person’s claim. If the agent decided to go even further and initiate a crimi-
nal procedure, he would give the person the standard form. After the victim
filled out the form, the agent would read it to check for mistakes and style.
If he were not satisfied with the way it was written because he felt it was ei-
ther unclear or inaccurate, he would make the alleged victim fill out a new
form. Often, the agent would end up dictating what he thought was an ap-
propriate, legal account of the events. When the victim did not know how
to read and write, the agent would fill out the form himself and have the
victim put an “X” at the bottom of the page. In the end, what was written
on the form was the agent’s account of the events and not the victim’s ver-
sion, thus transforming the purpose of the form into a new step in criminal
procedure.

Although the barandilla is a key component in criminal procedure, MH5
gave it virtually no attention. MH5’s head of the agency was almost never
at the barandilla. On a few occasions, when the reception area became ex-
tremely crowded, the prosecutor (the person in charge of all the public
prosecutor’s Offices in the Miguel Hidalgo Delegation),?® whose office was
on the same floor in that same building, would come to the barandilla and
ask why so many people were waiting in line. On these occasions, he would
reprimand the clerks and the agent for not attending the people in the re-
ception area. At such moments, service at the barandilla quickened, but then
slowly slipped back to its habitual slow and bureaucratic pace once the
prosecutor left.?

True, the failures of MHS cannot necessarily be extended to other agen-
cies. However, the question stands, how does the barandilla, the first door to
the criminal justice system, work in other agencies? The Mexican criminal
justice system’s failure to increase the number of reported crimes cannot be
solely attributed to the barandilla but, if other offices work the same way as
the MH5 does, the performance of the barandilla can explain some of the
fears people have in terms of reporting crimes. The way people are first
treated does affect the way they view the criminal justice system, and this in
turn affects the trust they have in the system.

28 “Delegations” are political divisions equivalent to “Boroughs” for instance in the
City of New York. Each delegacion has a popularly elected head or delegado, that may or
may not belong to the same party as the Mexico City Mayor.

29 At MH3 there was no one at the barandilla. This agency’s lighter workload made this
possible, and people simply came to the agency and talked to the public prosecutors or
clerks in charge. MH3’s agents had a system in which the clerks took turns at attending
cases. With this system, every victim or person who came to the agency was able to talk to
an agent or clerk, perhap