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THE EXCESSIVE USE OF FORCE BY MEXICO
CITY LAW ENFORCEMENT AGENCIES:
CORRUPTION, NORMAL ABUSE
AND OTHER MOTIVES*

Carlos Sizva FORNE™

ABSTRACT. Although several factors have been cited to explain the excessive use
of police force, its relation to corruption has yet been little explored. This is a
serious omussion when dealing with law enforcement agencies in which corrupt
practices are both widespread and deeply ingrained, as is the case in Mexico
Cuty. On the basis of an analysis of 575 complaints regarding violations of
detainees’ right to physical integrity recewed by the Mexico City Human Rights
Commussion between 2007 and 2011, many troubling patterns involving the
use of excessiwe police force emerge, including: deeply-rooted and historically-
conditioned ways of policing; a form of moral retribution or “punishment” for
indwiduals who resist arrest or challenge authority; poor disciplinary oversight;
and lack of professional training (and competence) in resolving conflicts. Above
all, the use of excessive force by Mexico City law enforcement agencies is linked
to divergent forms of corruption, including extortion, crimes and the misuse of
police authority to resolve private matters, among others. In order to addvess these
problems, it is first necessary to recognize thewr diverse nature and their complex
relation to disciplinary structures, accountability and culture.

KEey WORDS: Excesswe use of force, Corruption, Human rights violations,
Motwations.

* This article forms part of the results of a research project “Police and the use of force in
Mexico City (Distrito Federal): patterns of abuse and criteria for action,” carried out under
inter-institutional agreement between the Institute for Legal Reesearch of the UNAM and
the Mexico City Human Rights Commission.Thanks are due to the Centro de Investigacion
Aplicada en Derechos Humanos (CIADH) of the CDHDY for all the support and collabora-
tion provided for the project.

** Researcher at the Institute for Legal Research, UNAM.
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RESUMEN. La relacion entre el uso excesivo de la_fuerza y la corrupcion po-
licial ha sido poco explorada. Esta carencia es grave al estudiar instituciones
policiales donde las prdcticas de corrupeion son extendidas, tal como es el caso
en la Cuudad de México (Dustrito Federal). A partir del andlisis de 575 expe-
dientes de queja por violaciones al derecho a la integridad personal que rectbid
la Comusion de Derechos Humanos del Distrito Federal entre los afios 2007 y
2011, se observan distintos patrones problemdticos. El uso exceswo de la fuerza
obedece a motivos diversos: como _forma normalizada de realizar el trabajo poli-
ctal cotidiano, como “castigo” a quien se restste o _falta el respeto a la autoridad,
por impericia para resolver una situacion conflictiva. Pero también el abuso en
el uso de la fuerza se vincula a distintas _formas de corrupcion policial: extor-
stones, delitos, resolucidn de problemas particulares, elc. Es necesario reconocer
la heterogeneidad de los problemas de uso de la fuerza de la policia para pensar
medidas con mayor probabilidad de éxito en su contencion.

Parasras crave: Uso excesiwo de la_fuerza, Corrupeion, Violaciones a los
derechos humanos, Motiaciones.
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1. INTRODUCTION

Studies of the excessive use of force by law enforcement agencies have gene-
rally ignored the correlation between police brutality and corruption.' This
discrepancy is apparently the result of the different motives seen to be behind
each kind of behavior.” In fact, a careful review of cases involving police co-
rruption and other irregularities show that the two practices clearly overlap.’
One example is the use of threats and excessive force as a means to obtain

' Kim Lersch & Tom Micczkowski, Violent police behavior: Past, present, and future research direc-

tions, Vol. 10, Aggression and Violent Behavior, 552, 568, (2005). Philip Stenning et al., Researching
the use of force: the background to the international project, Vol. 52, Crime Law & Social Change, 95, 110,
(2009).

2 Sanja Kurnjak, FALLEN BLUE KNiGHTS. CONTROLLING PoLICE CORRUPTION (Oxford Uni-
versity Press, 2005).

5 For example, for the United States: THE Crty oF NEw YORK. THE KNapp COMISSSION.
REeporT ON Porice CORRUPTION (1973). THE Crty oF NEW YORK. COMISSION TO INVESTIGATE
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monetary and other benefits. As a result, there is usually a strong correlation
between the deliberate use of excessive force by police agencies and institu-
tional weakness, procedural abuse and rampant corruption.

The history and nature of law enforcement institutions in Mexico and
Latin America require a careful analysis of this link. Despite recent legislative
reform and infrastructure improvements, law enforcement agencies in Mexi-
co City are still rife with corruption —both operative and administrative—*
as well as recurrent human rights violations.”

This link between corruption and police violence has been brilliantly de-
picted in Paul Chevigny’s classic work, Edge of the Knife: Police violence in the Ame-
ricas.® Unlike other cities studied, he concludes that in Mexico City corruption
and police violence stem primarily from the corrupt Mexican political system
as well as the historical use of law enforcement for political ends. In a review
of recommendations made by the Mexico City Human Rights Commission
during 1997-2002, I pointed out the existence of three factors that drive poli-
ce brutality:” a) as a common way to obtain confessions and/or information;
b) as punishment for resisting or defying authority; and c) as a means to gain
monetary benefits.

This article applies this matrix to 575 files submitted to the Mexico City
Human Rights Commission between 2007 and 2011 concerning violations
of the right to physical integrity by Mexico City law enforcement agencies.
These files clearly show a significant correlation between corruption and the
excessive use of force by Mexico City’s diverse police agencies. This is rele-
vant both for academic and policy-making purposes, as the reduction of poli-
ce brutality can only be achieved by first recognizing its multitudinous forms,
causes and conditioning factors.”

ALLEGATIONS OF PoLICE CORRUPTION AND THE ANTI-CORRUPTION PROCEDURES (1994). KuT-
NJAK, supra note 2.

* Arturo Alvarado, The Industrial Organization of Police Work (2008) (unpublished work
presented at the Annual Meeting of the American Sociological Association). ELENA AzAaOLA
& MiIQUEL Ruiz, INVESTIGADORES DE PAPEL. PODER Y DERECHOS HUMANOS ENTRE LA PoLIGIA
JubiaiaL pE La Crupap pE MExico (Fontamara 2009).

5 Azaora & Ruiz, supra note 4. CARLOs SILvA, PoLicia, ENCUENTROS CON LA CIUDADANIA
Y APLICACION DE LA LEY EN C1ubpap NEZAHUALCOYOTL (Instituto de Investigaciones Juridicas,
2011).

® PAuL CHEVIGNY, THE EDGE OF THE KNIFE. POLICE VIOLENCE IN THE AMERICAS (The New
Press 1995).

7 Carlos Silva, Police abuse in Mexico City, in REFORMING THE ADMINISTRATION OF JUSTICE IN
Mexico 175,194 (W.A. Cornelius & D. Shirk (eds.), 2007).

% Every time a “scandal” occurs regarding the excessive use of force in Mexico City, there
are general calls for improved police training (for the New’s Divine nightclub case, see Carlos
Silva, Policia, uso de la fuerza y controles sobre la poblacion joven, in SIN DERECHOS. EXCLUSION Y
DISCRIMINACION EN EL MEXICO ACTUAL 175, 197 (Institute for Legal Research, UNAM 2014),
and the need for specialized protocols (in recent years, many regulations have been enacted
regarding the Mexico City police). These measures, however, have been clearly inadequate.
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This article is organized as follows: (1) the first section summarizes the pro-
posed factors presented in the explanation of police brutality in Mexico City;
(2) the second section establishes the link between police corruption and vio-
lence, and why this connection is critical to a proper analysis of Mexican law
enforcement practices; (3) the third section explains the study’s methodology,
noting the difficulties posed by currently available information sources and
justifying the use of citizens’ complaints before Mexico City’s Human Rights
Commission; (4) the fourth section analyzes key aspects of these complaints,
uncovering several links between corruption and police violence; and () the
last section discusses how the study’s results may be utilized to help transform
Mexico City’s law enforcement agencies.

II. THEORIES AND RESEARCH INTO THE EXCESSIVE USE OF PoLICE FORCE

In any critical study of law enforcement practices, the use of force has always
played a central role. Its importance lies in the fact that policing, by its nature,
depends on the legitimate use of force.” This said, the use of force by law
enforcement agencies has also been heavily scrutinized because of its major
political and social implications. This scrutiny has been particularly acute
with regard to police brutality."

Any study of the use of police force presents several obstacles. If we wish
to ascertain how frequently “force” is used by the police, for example, we
must first define what types of behavior fall into this category. Although this
definition normally takes into account the use of physical force, it may also
be broadened to include verbal threats, commands and orders. We may
also limit the definition to include solely the use of lethal force (especially with
firearms). The broader the definition, the more cases must be analyzed. For
this reason, the number and types of situations in which the use of force is
studied depends on how “force” is defined."

Training and protocols do not, in and of themselves, change anything without changes in
deeply-entrenched institutional practices (e.g., police accountability).
9 Egon Bittner, The capacity to use force as the core of the Police Role, in THE POLICE AND SOCIETY

(Victor E. Kappeler (ed.), 2006).

10 WiLLiam GELLER & HANs TocH, Porict VIOLENCE. UNDERSTANDING AND CONTROLLING
Povrice ABust or Forck (Yale University Press, 1996).
""" International research that takes in the whole universe of contacts between police and the
public indicates that cases involving the use of force are quite infrequent (see Christopher Birk-
beck & Luis Gerardo Gabaldon, La disposicion de agentes policiales a usar la_fuerza contra el ciudadano,
in VIOLENCIA, SOCIEDAD Y JUSTICIA EN AMERICA LATINA 229, 244 (Roberto Briceno (ed.), 2002),
Matthew Durose et al., Contacts Between Police and the Public. Findings from the 2002 National Survey,
Bureau oF Justice Statistics 2005, available at attp://www.ojp.usdoy.gov/bjs/ pub/pdf/ cpp02. pdf.
Durose et al., 2005). In studies of urban environments, the percentage of encounters in which
force is used ranges between 1% and 3%. For this reason, many investigations focus on situ-
ations in which it is most likely that the use of police force is exercised (especially detentions



THE EXCESSIVE USE OF FORCE BY MEXICO CITY LAW... 7

As there is no single, universally agreed-upon definition, a more difficult
question is how to distinguish between (a) reasonable and necessary use of
force; and (b) the deliberate use of excessive force. The International As-
sociation of Chiefs of Police has described use of force as the “amount of
effort required by police to compel compliance by an unwilling subject.”"”
One common yardstick for defining excessive use of force is based on what
a highly-qualified policeman would consider “greater than necessary.”"” In
other cases, a distinction is made between reasonable and unreasonable force:'
reasonable (or necessary) force is that which must be applied in order to (a)
control a suspect if he or she resists arrest; or (b) eliminate an immediate
threat. The “reasonableness” of the force is based on the type of resistance
and/or degree of immediate threat, either towards persons in the vicinity or
the police themselves. Such force must cease when the suspect is subdued and
the threat removed.

The only problem with these definitions is that they are too vague to deter-
mine prima facie whether the degree of force used in specific situations is “rea-
sonable” or “excessive.”"” Since bias and inherent conflict of interest often
prevent law enforcement agencies from realizing credible investigations of
police misconduct, the use of excessive force can be evaluated by examining
administrative records, judicial files and citizens’ complaints.'®

of suspects of having committed a crime or minor offense). It is, however, necessary to know
whether contacts in which force is used are also infrequent in Mexico). The few studies avail-
able indicate that the use of police force is fairly common. In a survey carried out in 2005 in the
municipality of Nezahualcoyotl, 12% of the population who had contact with the police last
year reported either threats or the use of force directed against them. See SiLvA, supra note 7.

"2 The international principles most commonly referred to are those contained in Basic
Principles on the Use of Force and Firearms by Law Enforcement Officials: UN. Eighth United Nations
Congress on the Prevention of Crime and the Treatment of Offenders, (August 7 to Septem-
ber 7, 1990); and Code of Conduct for Law Enforcement Officials: Gaor 34/169 (December 17,
1979). In these documents three guiding principles for the use of force by police organizations
stand out: absolute necessity, rational use, and proportionality, see GEOFFREY ALPERT & ROGER
Dunnam, UNDERSTANDING PoLicE Usk or Force (Cambridge University Press 2004).

'3 Carl Klockars, 4 Theory of Excessive Force and Its Control, in POLICE VIOLENCE 1, 22 (Wil-
liam A. Geller & Hans Toch (eds.), 1996).

" Geoffrey Alpert & William Smith, How reasonable is the reasonable man: police and excessive
Jorce? Vol. 85 No. 2 The Journal of Criminal Law & Criminology 481, 501 (1994).

!5 Within the category of inadequate use of force, a distinction has been made between
two types according to the way in which the actor views his own behavior: extralegal and unneces-
sary force. “Extralegal” force involves the voluntary and conscious use of force that police officers
know surpasses established limits. The unnecessary use of force occurs when officers, albeit
with good intentions, cannot deal with a situation without recourse to excessive force or to
force in general. See James J. Fyfe, The split second syndrome and other determinants of police violence,
in VIOLENT TRANSACTIONS (A. Campbell & J. Gibbs (eds.), 1986).

16 Kenneth Adams, Measuring the prevalence of police abuse of force, in Police Violence 52, 93
(William Geller & Hans Toch (eds.), 1996).
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Diverse theories and factors have been used to evaluate the excessive use
of police force, each relying on distinct units of analysis. The three most
commonly cited approaches are: individual, situational and organizational."” Socio-
structural levels are also frequently taken into account.'

At the mdwidual level, the “rotten apples” theory suggests that certain atti-
tudes and psychological profiles of individuals within law enforcement agen-
cies make them more prone to use excessive force than others. This has been
confirmed by studies showing that most police brutality cases were instigated
by a relatively small number of officers."” Other studies have shown a corre-
lation between gender and the use of excessive force (female officers are less
prone to violence).”” A 2007 study in Criminal Justice and Behavior, “Police
Education, Experience and the Use of Force,” found that officers with more
experience and education may be less likely to use force. Other case studies
suggest that certain training programs and accountability structures can also
help diminish police brutality.”

At the situational level, there seems to be a correlation between police bru-
tality and circumstantial factors, including: time and place of the encounter
(day vs. night, public vs. private);* the gravity of the misconduct (serious vs.
minor offense); the level of resistance;” and general respect (or lack thereof)

7" Robert J. Friedrich, Police Use of Force: Individual, Situations and Organizations, 452 Annals of the
American Academy of Political and Social Science 82, 97 (1980). Robert E. Worden, The causes of police
brutality: theory and evidence on police use of force, in POLICE VIOLENCE 23, 51(William Geller & Hans
Toch (eds.), 1996).

'8 David Jacobs & Robert O’Brien, The Determinants of Deadly Force: A Structural Analysis
of Police Violence, Vol. 103 No. 4 American Journal of Sociology 837, 862 (1998). Tim Newburn
& Robert Reiner, Policing and the police, in THE OXFORD HANDBOOK OF CRIMINOLOGY (Oxford
University Press 2007).

' Hans Toch, The violence-prone police officer”, in POLICE VIOLENCE. UNDERSTANDING AND
CONTROLLING PoLICE ABUSE OF Forck 62, 80 (William Geller & Hans Toch eds. 1996). Kim
Lersch & Tom Mieczkowski, Who are the problem-prone officers? An analysis of citizen complaints, Vol.
15 American Journal of Police 23-44 (1996). Adams, supra note 16.

2 Sean A. Grenan, Findings on the role of officer gender in violent encounters with citizens, Vol. 15
Journal of Police Science and Administration 78, 85 (1987).

2l Kim Lersch & Tom Micczkowski, supra note 1. Brandl et al., Who are the complaint-prone
officers? An examination of the relationship between police officers’ altributes, arrest actwity, assignment, and
citizens’ complaints about excessive force, 29 Journal of Criminal Justice 521, 529 (2001). William Terril
& Stephen Mastrofski, Situacional and Officer-Based Determinants of Police Coercion, Vol. 19 No. 2
Justice Quarterly 215, 248 (2002).

2 Tim Phillips & Phillip Smith, Police violence occasioning citizen complaint. An empirical analysis
of tume-space dynamics, 40 British Journal of Criminology 480, 496 (2000).

z John MacDonald et al., Police Use of Force: Examining the Relationship Between Calls for Service
and the Balance of Police Force and Suspect Resistance, Vol. 31 Journal of Criminal fustice 119, 127 (2003).
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for authority.** The socioeconomic and/or racial profile of apprehended sus-
pects (in particular their social status) have also been frequently cited.”

If a standoft situation occurs in public, officers often feel compelled to
maintain the appearance of authority,”
sent. Any challenge to the officers’ authority in these circumstances generally
provokes the use of strong-arm tactics to prevent a “loss of face.””” All too
often, this involves the use of excessive force.” It also explains why police

departments generally receive low marks for holding officers accountable for

especially when witnesses are pre-

abuse of authority. Instead, charges are usually brought against those placed
under arrest for having challenged police authority.*

The social (or structural) level addresses general characteristics of the di-
fferent social groups or spaces of police activity. Based on one theory of so-
cial control, societies characterized by social stratification and/or economic
inequality often favor police coercion to assure the social dominance of pri-

#* Robert J. Friedrich supra note 17, Lonn Lanza-Kaduce & Richard G. Greenleaf, Age and
Race Deference Reversals: Extending Turk on Police-Citizen Conflict, Vol. 37 No. 2 Journal of Research
in Crime and Delinquency 221, 236 (2000). Robin Shepard Engel, Explaining suspects’ resistance and
disrespect toward police, 31 Journal of Criminal Justice 475, 492 (2003).

» Sjtuational theories indicate that the police use force to a greater extent against indi-
viduals of lower social status (poor or marginalized people, etc.) for a variety of reasons (see
Geoflrey Alpert, Police use of deadly force: The Miamu experience, in CRITICAL ISSUES IN POLICING
480, 495, Roger Dunham & Geoftrey Alpert eds. 1989). Christopher Birkbeck & Luis Gerardo
Gabaldon, La disposicion de usar la_fuerza contra el ciudadano: un estudio de la policia en cuatro ciudades de
las Américas, Vol. 2 No. 31 Capitulo Criminoldgico 33,77 (2003). On the one hand, being regarded
as individuals of lesser value render them “deserving” of punishment when committing an
offense or showing lack of respect. On the other hand, police officers learn from experience
that a greater degree of violence is “appropriate” when dealing with individuals who “do not
understand other approaches.” This arises on the basis of what William Ker Muir once called
the “paradox of dispossession:” the more difficult it is for the police to “threaten” a person with
nonphysical harm (e.g, a legal recourse that may affect their prestige or wallets), the greater
the likelihood of physical force (see WiLLIAM KER MUIR JR., STREETCORNER PoLITICIANS, The
University of Chicago Press 1977). This tendency is reinforced by the diminished likelihood of
complaints filed by individuals of lower socioeconomic status. Police also tend to exert greater
force against suspects who they label “assholes”, i.e., those with “less to lose” and thus more
prone to confrontation (see John Van Maanen, The Asshole, in PoLIcING: A VIEW FROM THE
STREETS 302, 328, John Van Maanen & Peter Manning (eds.), 1978); or suspects they classify as
“symbolic assailants” (Skolnick, Justice without Trial: Law Enforcement in Democratic Society,
Macmillan, 1994); i.e., those who speak and behave in ways that reflect violent tendencies (see
JEROME SKOLNICK, JUsTICE WITHOUT TRIAL, New York, Wiley 1994).

% ERVING GOFFMAN, LA PRESENTACION DE LA PERSONA EN LA VIDA COTIDIANA, (Amorrortu
1971). GEOFFREY ALPERT & ROGER DUNHAM, supra note 14.

27 Muir, supra note 25, PENNY GREEN & TONY WARD, STATE CRIMES. GOVERNMENTS, CRIME
AND CORRUPTION, (Pluto Press 2004).

% Silva, supra note 7.

¥ Satnam Choongh, Policing the Dross. A social disciplinary model of policing, Vol. 38 No. 4 Brit-
wsh Journal of Criminology 623, 634 (1998).
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vileged groups.” Unsurprisingly, those within these privileged sectors are in
a much better position to exert their demands. Although members of the
underclass are most often victims of police brutality, they generally have little
influence over law enforcement policy. A second theory on the socio-struc-
tural level, social disorganization theory, hypothesizes that a greater use of
excessive force by the police corresponds to a lower level of communal life
and informal control.”’ Another theory suggests that the level of force used by
police is directly proportional to the degree of violence they face in their daily
work environment. Based on this line of reasoning, the probability of abuse
increases in response to hostile and violent social conditions.”

At the organizational level, several theories emphasize the importance of
formal and informal rules in governing police behavior. These case studies
suggest that certain training programs and accountability structures can sig-
nificantly diminish police brutality.”” Other studies emphasize the importance
of subculture within law enforcement agencies, which often legitimizes police
hostility and the excessive use of force.™

To date, there have been few attempts to connect these disparate perspec-
tives in one integral theory. In this respect, the ideas of Janet Chan,” based
on Pierre Bourdieu’s concepts of habitus and field, are those most often cited.
From this perspective, the situational and organizational theories are linked
to the formation of “habitus” which police bear in their professional work,
while the organizational factors, together with the structural ones —taking
into account the particular history of each society, the relations between the
police and the different social groups— make up the particular “field” that
structures and constitutes the practices proper to police work.”

% David Jacobs & Robert O’Brien, The Determinants of Deadly Force: A Structural Analysis of
Police Violence, Vol. 103 No. 4 American Journal of Sociology 837, 862 (1998). Malcolm Holmes,
Minority Threat and Police Brutality: Determinants of Civil Rights Criminal Complaints in ULS. Municipali-
ties, Vol. 38 No. 2 Criminology 343,367 (2000).

31" Kane, Robert Kane, The Social Eeology of Police Misconduct, Vol. 40 No. 4 Criminology 867,
882 (2002).

2 William Terrill & Michacl D. Reisig, Newghborhood context and police use of force, Vol. 40 No.
3 Journal of Research in Crime and Delinquency 291, 321 (2003). Tim Newburn & Robert Reiner
supra note 18.

3 James J. Fyfe, Administrative infervention on police shooting discretion: An empirical examination,
Vol. 7 Journal of Criminal Justice 309, 323 (1979). SAMUEL WALKER, THE NEwW WORLD OF Po-
LICE ACCOUNTABILITY (Sage, 2005). Fridell, Lorie Fridell, Use-of-Force Policy, Policy Enforcement and
Training, in CRITICAL ISSUES IN POLICING: CONTEMPORARY READINGS 513, 531 (Roger Dunham
& Geoffrey Alpert (eds.), 2010).

3% WiLLIAM WESTLEY, VIOLENCE AND THE POLICE (MIT Press, 1970). William Terrill et al.,
Police Culture and Coercion, Vol. 41 No. 4 Criminology 1003, 1034 (2003).

8 Janet Chan, Changing police culture, in PoLiciING Key ReapINGS 338, 363 (Tim Newburn
ed. 2005). JaANET CHAN, FAlR Cop: LEARNING THE ART OF PoLicING (University of Toronto
Press, 2003).

36 Jyort BELUR, PERMISSION TO SHOOT? POLICE USE OF DEADLY FORCE IN DEMOCRACIES
(Springer, 2010).
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Studies that point to the importance of organizational factors tend to focus
on: (a) a subculture of concealment and protection that condones (or even
encourages) strong-arm practices as necessary for carrying out police duties,
in effect creating a “blue code of silence” among officers that conceal even
the most outrageous examples of misconduct; and b) the absence or ineffica-
cy of rules and regulations that may help discourage diverse forms of “bad
policing behavior.”

The weakness of organizational mechanisms of control that seek to ensure
police accountability also tends to foster corruption, especially in societies
where corrupt practices are considered “normal.” This said, there have been
few studies on how corruption itself favors the excessive and brutal use of
public force.

III. CorrRUPTION AND PoOLICE VIOLENCE

Analyzing the factors above, their impact on fostering excessive use of force
by the police passes via the subjectivity of the police officer principally by two
types of motivations: the officer’s duty, both formal and informal, to “arrest
offenders” or “maintain order;” and the morally justified urge to seek retribu-
tion against those who “deserve it,” either because they break the law or cha-
llenge police authority.”” These justifications, however, ignore the motivation
to use force to obtain monetary benefits, either on a personal or institutional
level.

From an wstitutional perspective, the use of excessive force is often rationa-
lized to “combat crime,” protect the public against violence and aggression,
and maintain police authority. From a socio-structural perspective, the use of
force 1s justified as a tool for political control. Stated differently, most studies
regarding the excessive use of force assume that police officers, whether le-
gally or illegally, seek to prevent crime and uphold public order. In societies
characterized by acute inequality, law enforcement is seen as an instrument
of control over subordinate groups. Fewer studies exist, however, that regard

the excessive use of police force as “predatory,” in which extracting mone-

7 Such punishment allows police to maintain their “image” as an authority in control of

areas where they carry out their work. On occasion, the need to “punish” those who behave
aggressively or without respect is so acute that it prevails over the need to uphold professional
integrity. See Friedrich, supra note 17.

% Gerber and Mendelson point out the existence of two law enforcement models: the
“functionalist” model, common in developed democracies where police provide services to the
public, enforce the law and maintain public order; and the “divided society” model common
in authoritarian societies or those with a polarized social structure in which the police protect
the interests of elites and repress subordinated groups such as the poor or political opponents.
A third model is termed “predatory,” in which “police officers prey on their society by using their posi-
tions to extract rents in the form of money, goods, or services from individual members of the public. They apply
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tary benefits become one of the central aims of officers’ daily tasks (without
necessarily neglecting their main duty to maintain order, as well as occasio-
nally exert political control).

To better understand the link between corruption and the excessive use of
force, it may be useful to distinguish between “predatory corruption” and “strategic
corruption.”* Chevigny describes this difference by describing policemen who
are either “bent as a job” or “bent for the job.”*" The first term refers to the most
commonly used definition of “corruption:” police officers, availing themsel-
ves of their position, act to procure a personal or group benefit."' This usually
takes the form of personal enrichment in exchange for not arresting someone
who may otherwise be accused (genuinely or falsely) of a crime; or stealing
from suspects under investigation. An even more serious problem is that of
overt criminal behavior (such as does not arise from the performance of an
official function), committed as a result of privileged information or capacity.

Under the heading of predatory corruption, Mexico City police, especially
those in criminal investigation agencies, often use threats, intimidation and
physical force to solve the problems of private interests. As described in pre-
vious studies, this amounts to police who contract out their services to third-
parties.*

The aim of the second pattern (“bent for the job “or “strategic corruption”) is
not for personal benefits but in compliance with an institutional “mission” or,
stated differently, the orders of commanding officers. Although such practices
break formal institutional rules, they follow informal ones that often serve to
legitimize them.** The duties of Mexican public prosecutors make them parti-
cularly prone to this kind of behavior, although preventive police forces are by
no means exempt. Examples include forced confessions; framing suspects to

violence both as a direct means of extracting these rents and in order to satisfy occasional demands by officials to
assust in oppressing opposition groups or to give the appearance of solving criminal cases, thereby preserving their
access lo opportunities for rent extraction” Theodore P. Gerber & Sarah E. Mendelson, Public Experi-
ences of Police Violence and Corruption in Contemporary Russia: A Case of Predatory Policing? Vol. 42 No.
1 Law & Sociely Review1, 44 (2008).

39 Maurice Punch, Conpucet UNBECOMING: THE Sociar, CONSTRUCTION OF PorICE DEVI-
ANCE AND CONTROL (Tavistock, 1985).

0 CHEVIGNY, supra note 6, BELUR, supra note 36.

' Kumnak, supra note 2.

*2 BpaTRIz MARTINEZ DE MURGIA, La Poricia EN MExico (Planeta 1998). This kind of
practice, while it may or may not represent a direct source of income to the police, does offer
benefits to those who “request the service.” Cases also occur where the problem the police
set out to solve is a personal problem (and action is taken by police in their capacity as such).

* These sorts of behavior cannot be attributed to a lack of police “training” or “pro-

5

fessionalism,” since in reality they are not “irregularities” but rather forms of behavior le-
gitimized by the “subculture” of the institution and shared expectations regarding the way
in which police work is realized. See Patricio Tudela, Aportes y desafios de las ciencias sociales a la

organizacion y la actividad policial, Fundacion Paz Ciudadana (2011).
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make them appear guilty of crimes; the excessive or unnecessary use of force;
planted evidence; and false declarations or witnesses."*

Normally, personal enrichment accompanied by the use of force is typified
as one type of “police corruption;” whereas irregularities in the “use of force”
is regarded as a separate and distinct issue.” For this reason, the motivation
behind such irregularities include: (a) a necessity of police work; (b) retribu-
tion, either for alleged crimes, resistance or disrespect for authority;* and (c)
legitimate way to control an individual or subdue an imminent threat (cases
of unnecessary use of force)."”

In summary, four types of motivation explain the excessive use of police
force:*

— Instrumental motivation for the purpose of obtaining personal and/or
group benefits (predatory corruption);

— Instrumental motivation for the purpose of obtaining informally va-
lued objectives (strategic corruption);

— Moral-expressive motivation to “make authority respected” or “punish
those who deserve it;”

— Instrumental motivation for obtaining formally valued objectives (un-
necessary use of force).

The use of excessive force as described in the section above (individual,
situational, organizational and social) has been justified by either: (1) instru-
mental motivation (to stop criminals and/or maintain order); or (2) retribu-
tion. However, the scant attention paid to the relation between corruption
and the use of force at an organizational level has moved the first type moti-
vation —using force excessively for personal or group gains— to a secondary
position. This typology, of course, is purely analytical, as these categories are
not mutually exclusive given that more than one motivation can coexist. I
will, however, seck to classify the excessive use of police force as a single pre-
dominant type of motivation.

* 1In the Distrito Federal, such acts of “strategic corruption” involved in presenting de-
tainees and “framing” them are seen as expedients enabling police to perform tasks expected
of them by their commanding officers, the search for truth being a much less important goal.

¥ Kurnjak supra note 2.

*0 On the basis of research carried out in Venezuela, as well as studies performed in other
countries (United States, Argentina), Luis Gerardo Gabaldén distinguishes between two forms
of police force: “instrumental” and “expressive.” See Luis Gerardo Gabaldon, Funcidn, fuerza
Jisica y rendicion de cuentas en la policia latinoamericana. Proposiciones para un nuevo modelo policial, in Se-
GURIDAD Y VIOLENCIA: DESAFIOS PARA LA CIUDADANIA 253, 276 (Lucia Dammert & Liza Zufiga
eds. 2007).

7 Fyfe, supra note 15.

% The distinction between motivations is purely theoretical; several may coexist empiri-
cally. Nevertheless, an attempt will be made to classify the excessive use of police force on the
basis of a predominant type of motivation.
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IV. METHODOLOGY

Studies of the excessive use of police force have been based mainly on three
types of data sources: official registers (criminal investigations, reports of use
of force, citizens’ complaints); observations of police behavior; and public
opinion surveys. Each source has its strengths and weaknesses. Due to time
and financial constraints, observation and public opinion surveys are uncom-
mon, especially in Latin America. With regard to official records, there are
still no internal reports issued by Mexican law enforcement agencies of the
use of police force. Moreover, criminal investigations into police abuse or
torture are extremely rare.

To complicate matters further, criminal sentences for the excessive use of
police force in Mexico City is practically non-existent. This failure to make
law enforcement agencies accountable for police brutality works as a de facto
legitimization of such tactics. Between 2007 and 2012, only 11 cases of tortu-
re were successfully prosecuted;" whereas between 2007 and 2008, there we-
re only 31 cases of abuse of authority (after 2009, there have been no official
prosecutions). While both preventive and criminal law enforcement agencies
in Mexico City are condemned regularly for serious offenses and exceptio-
nally poor disciplinary oversight, officers are rarely subject to prosecution —
much less punishment— for brutality and other types of police misconduct.”

Despite this dearth of official records, a considerable number of cases ha-
ve been registered over the last twenty years by the Mexico City Human
Rights Commission.”" Since its founding in 1993, approximately one fifth of
complaints for a wide assortment of human rights violations have been filed
against officers of Mexico City’s diverse law enforcement agencies.”” These
complaints, however, represent only a small percentage of human rights vio-
lations by Mexico City police. This said, the large number of complaints filed
cach year provide access to one of the few sources of information available to
discuss an issue of urgent importance.

This study 1s based on an analysis of citizens’ complaints that involve a
Mexico City police officer and at least one violation of the right to physical
integrity (a category comprised of several types of excessive force). Since only
complete electronic files were made accessible, the study began with records

! negi.com.myx. Visited 9/09/2014.

0 Azaora & Ruiz, supra note 4.

! Democratic societies must possess mechanisms for identifying, documenting and con-
taining the problems of police abuse, whatever their dimensions. The development of civil
agencies of control has represented one of the most important efforts for finding solutions to
such problems.

% (itizens’ complaints have been one of the most important sources of information re-
garding police abuse, Paul Chevigny’s study being one of the pioneers. See PauL. CHEVIGNY,
Porice Power: Porice ABUses IN NEw YOrk City (Pantheon, 1969).
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initiated in 2007 and completed in 2011.”* During this period, there were
a total number of 1,485 cases. Since a major weakness of studies based on
citizen’s complaints is the low percentage of substantiation,” we decided to
leave out cases considered by the CDHDF to be unsustainable, or when there
were insufficient elements to evaluate.” In this way, the sum was reduced to
706 files, from which another 18% were eliminated because of inconsistent or
missing information. This left a total of 575 complaints for violations of the
right to physical integrity, all occurring between 2007 and 2011. In each case,
the accused was an officer employed by the Public Security Ministry, or the
Criminal Investigation unit of the Mexico City Public Prosecutor’s Office.

Each file includes a narrative of the alleged violation, accompanied by the
response of law enforcement agencies; and finally the CDHDZF’s determina-
tion whether there was an actual violation. Although these documents were
of no interest to me as administrative procedures, they served as a window on
the use of excessive use of force by the police.

It should be noted that the nature of these procedures limited, at least in
part, the data available for the study. Although the complaints fully describe
certain violations (e.g., the right to physical integrity), other alleged transgres-
sions (e.g., extortion) are incomplete. or this reason, cases in which force is
linked to corruption may be under-represented. Classification of these com-
plaints is therefore not intended to calculate exact percentages for each type
of abuse, but rather to shed light on the varied motivations for police abuse,
including the pursuit of monetary gains.

V. REsuLTS

Mexico City has a permanent population of 8.8 million inhabitants plus a floa-
ting population of about 4 million from neighboring municipalities. It’s Preven-
tive Police force, under the SSP, is comprised of 40,000 agents, which include
riot control and traffic cops; 15,000 auxiliary police; 15,000 banking and in-
dustrial police; and over 3,000 Investigative Agents in the Public Prosecutor’s.
In April 2008, Mexico City enacted a law reforming the use of police force,
and whose provisions regulate: the detention of individuals; public peace; citi-
zens’ security; and police training and professionalization. In November 2010,
regulations for this law were issued that required handbooks on the use of force

% The collection of information took place during 2013.
> Adams, supra note 16.

% The causes of conclusion not considered were those marked as “No violation of human
rights” and “Insufficient information.” Those included in the universe correspond to “Solved
in the course of the proceedings,” “Recommendation,” “Lack of interest” and “Withdrawal
of complaint.” The two latter categories are not so much indicators of the weakness of the
complaint, as, rather, of the difficulties the complainants and aggrieved parties faced for con-
tinuing with the procedures, as well as fear or the intimidations to which they are subjected in
order to make them desist.
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to be developed by the Public Security Ministry and Public Prosecutor’s Office.
Subsequent to the period analyzed in this article, three additional regulations
were published: an arrest protocol for Investigative Agents (May 7, 2012); a
protocol for crowd control (March 25, 2013); and a protocol for the detention
of offenders and alleged perpetrators (April 2, 2013).

Nearly 7 of 10 types of violations of the right to physical integrity reported
in the 575 cases were for “disproportionate or undue use of force” (68%);
followed by “threats and intimidation” (16.3%); “simple aggression” (11.1%);
and “cruel, inhuman and degrading treatment” (7.3%). A smaller percenta-
ge was for torture (2.7%) and extrajudicial executions (1.9%).° About 40%
of these complaints involved either the Public Security Ministry or Public
Prosecutor’s Office; 57% involved the SSP; and 3% involved officers from
both these agencies.”’

Although several aspects of the complaints illuminate the motives behind
the use of excessive police force, let’s first analyze cases in which corruption
played a prominent role.

Instrumental motiwation to obtain a personal or group benefit (“predatory corruption”™)

The first element that helps identify the kind of excessive force used by
Mexico City’s Preventive Police and Investigative Agents involves the “type of
situation” (i.e., the nature of the interaction) that gives rise to the complaint
(Note: In Fig. 1, both the SSP and PDI of the PGJDF are lumped together).

Type of situation in which the right of humane treatment was

violated 2007-2011
1.4
1.2
17.6 \l
7.7 ' Other police controls
O  Other situatios Source: CDHDF

B Crime

B Administrative offense

| Problem of private citizen or
police, police crimes

Resisting detention, conflict
with the police

B Aggression or threat

% Because of the selection criteria used, the distribution of the types of violations in the final

sample varies with respect to the total number of complaints received by the CDHDF during this
period. In particular, it includes a lower percentage of cases involving torture. The percentages
should not be taken as representative of the social distribution of the problems of police violation
of the right to humane treatment (since cases reported to the CDHDF represent only a minor
percentage of actual cases). This said, the sample includes numerous allegations of the use of
excessive of force and, as such, a good indication of both its frequency and nature.
7 Complaints involving police from the Public Security Ministry are divided as follows:
75% involve preventive police; 10% auxiliary police; 9% grenadiers (NO'TE: this term is rarely
used in English, “riot police” would be better) and Task Force; 5% Banking and Industrial
Police; and 1% Traffic Police. Regarding the Mexico City Attorney General’s office, 93% of
complaints involve the investigative police; and 7%, members of various specialized groups.
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As one might expect, most situations relate to typical police duties, inclu-
ding arrests for alleged crimes (45%), civil offenses and infractions (11%).
Likewise, a large percentage (17.6%) involves other police actions that are
lumped together in Figure 1: checks on drivers, control of demonstrations,
vehicle spot checks, etc. A third category (“Problem of private citizen or po-
lice and police crimes” - 10.3%) deserves special attention, as it involves the
kind of predatory corruption mentioned in the section above. This includes:
(a) offenses committed by the police that are completely unrelated to their
daily duties; and (b) abuse by private third parties (or the police themselves) of
official resources and/or police authority to resolve personal or private issues.
These “issues” include the recovery of debts, evictions, or intimidation of
neighbors embroiled in private disputes. Although these situations generally
involve Investigative Agents, they also include violations by Preventive Police
to stifle charges against them before a court.

Although the behavior typically associated with corruption involves the
solicitation of money in exchange for overlooking criminal behavior —or ou-
tright theft from detainees— we believe that the cases classified as “Problem
of private citizen or police and police crimes” should also be termed “police
corruption”. Based on our analysis, offenses committed directly by the police
are realized with public resources and involve the abuse of police authority.
For this reason, these acts —as well as police intervention in private matters—
should not be considered independent criminal activities but violations that
involve direct or indirect personal benefits. In sum, both these situations have
the defining features of corruption.

It is important to emphasize two points: (1) if the number of complaints
of excessive police force equals or exceeds those provoked by everyday police
procedures such as vehicle spot checks or public searches of pedestrians, then
corruption is much more widespread than official data indicates; and (2) this
is a problem concerning the Mexico City police that has an impact on the
systematic patterns of misuse of force by the police.”

In standard interventions such as arrests for crimes or misdemeanors, the
police may seek to obtain economic benefits by soliciting money in return
for overlooking potential sanctions; or by stealing money or property of the
arrested individuals. In some cases, the use of force is a means to apply pres-
sure in order to obtain such benefits; whereas in others, it’s a reprisal for an
arrestees’ refusal to “pay up.” In many complaints, officers sought to extort
and/or steal money or belongings from their victims. This occurred in about
a fifth of the encounters (21.3%) initiated by SSP officials in connection with
crimes, infractions or spot checks, in which detainees were either robbed of

% The fourth type of situation (7.7%) —classified as “resisting arrest, conflict with the po-
lice”— often implies mistrust and fear of police aggression. These are situations where neigh-
bors and/or family members attempt to avoid an arrest or questioning by law enforcement of-
ficials (when a patrol car is parked, or a street closed to transit), which subsequently leads to the
use of force. When police have a low level of legitimacy, the threshold for conflict is lowered.
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money or belongings or subject to extortion. In the case of arrests and other
controls by Investigative Agents, theft and/or extortion accounted for 17.4%
of the files reviewed.”

The concurrence of the use of excessive force and corruption does not
imply that the officers’ initial motive was to extort money. For this reason,
it is rarely easy to establish the temporal sequence of events on the basis of
narratives contained in the complaints. Nevertheless, elements exist that seem
to corroborate the link between corruption and the use of excessive force. For
example, in three of four reported incidents of extortion, the complainant
refused to pay what was demanded before force was used against him.

If we combine cases of the use of excessive force reported under “Pro-
blems of private citizen or police, police crimes” with violations in which
force is connected to or provoked by theft or extortion, the total accounts for
30% of the CDHDTF files reviewed. This figure represents a more accurate
reflection of police abuse that involves predatory corruption.

Instrumental motiwation for obtaining informally valued objectives (strategic corruption)

The illegitimate use of force is also commonly used by Mexico City law en-
forcement agencies to extract confessions and/or information from detained
suspects. These are not corrupt practices per se, as there are no overt motives
for personal economic benefit. Instead, they constitute “business as usual,”
i.e., what law enforcement agencies consider part of their daily duties.” Sta-
ted differently, these are tactics unrelated to “doing justice” but rather routi-
ne, “bureaucratic” mechanisms that “culprits” often face when detained by
the authorities.”" Not including the cases mentioned above that involve mo-
netary gain, 12% of complainants cited the use of excessive force as a means
to obtain a confession or extract information. If we consider only those cases
involving either the Public Security Ministry or Public Prosecutor’s Office,
this amounted to 17.5% of reported complaints. The use of excessive force
is thus a “tool” commonly used by Mexico City police to substantiate guilt,
similar to planting evidence or presenting false witnesses.*

Grouping together (a) complaints about the “privatization” of police resou-
rces (L.e., the use of force to extract rent from the public); and (b) complaints
about the use of force to incriminate detained suspects or obtain information,

? These percentages most likely under-represent cases of rent extraction for crimes, mis-
demeanors or other instances involving the use of excessive force. The results should not be
confused with the frequency with which the police seek to gain monetary benefits when mak-
ing an arrest or enforcing their authority without the use of excessive force.

" The existence de incentive payments awarded to Mexico City police for the arrest of
individuals suspected of serious crimes blurs the distinction between “predatory” corruption
and “strategic” corruption.

1 Azaora & Rurz, supra note 4.

52 In 13.5% of cases involving “arrests for crimes” made by Investigative Agents, police
allegedly planted evidence or presented false witnesses — in addition to violating the detainees’
right to humane treatment.
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equals aprox. 40% of all cases handled by Mexico City’s Public Prosecutor’s
Office; and 34% of cases involving the Federal Public Security Ministry.

Moral retribution: “respect for authority”

So far, this article has examined corrupt law enforcement practices in
which illegal objectives are pursued in tandem with official duties, and where
the use of force acts as a means to obtain personal and/or group benefits. We
also looked at the use of excessive force as a means for performing day-to-day
police duties, depending on the functions of each particular agency. To these
we must add a third category: the use of excessive force as a reaction to cha-
llenges made to the real or symbolic power of police officers.

The theoretical and empirical justification for “punishing” those who “de-
serve it” (the marginalized, poor, disrespectful and those who resist authority)
have been examined in a number of UK, US* and Latin American® studies.
In this study, several cases seem to involve retribution —the use of police
force for moral and/or disciplinary reasons—. Resisting authority at the mo-
ment of arrest (e.g., aggressive behavior or attempting to escape) is repaid
with police violence when the suspect 1s finally detained. In numerous cases,
a mere insult or show of “disrespect” provoked a disproportionate use of
force. In other cases, in which neither resistance nor challenges to authority
took place, the suspect is abused simply for having committed a serious crime.

The excessive use of force occurs either at the time an arrest takes place or
after the detainee is moved elsewhere. In the latter cases, it is more likely that
the mistreatment and/or beatings take the form of “punishment,” as the vic-
tim is already under control. In 23.4% of the cases in which Preventive Police
were involved, the excessive use of force occurred at a distance from where
the initial encounter took place. When Investigative Agents were involved,
the percentage was 43.4%. Regarding location, 57.4% of suspects arrested
by the Preventive Police were abused in the precinct (a local branch of the
Public Prosecutor’s Office 42.6% took place inside a patrol car or other ve-
hicle; and 17.4% in some other public location.”” When Investigative Agents
were involved, 71.4% of abuse took place in a Public Prosecutor’s Office;
41.6% in a patrol car or other vehicle; and 5.2% in some other public area.
Many of these cases, as explained above, involved extortion, theft or attempts
to secure a confession.

%3 Albert Reiss, Police brutality. Answers lo key questions Vol. 5 No. 8 Transactions 10, 19 (1968).
CHEVIGNY, supra note 6. DONALD BLacK, THE BEHAVIOR OF Law (Academic Press 1976). Fried-
rich, supra note 17. MUIR, supra note 25. Van Maanen, supra note 25. Steve Herbert , Police
culture reconsidered, Vol. 36 No. 2 Criminology 343, 370 (1998). Choongh, supra note 29.

% Luis Gerardo Gabaldén & Christopher Birkbeck, Criterios situacionales de_funcionarios poli-
ciales sobre el uso de la fuerza fisica”, Vol. 26 No. 2 Capitulo Criminoldgico99, 132 (1998). TERESA
CALDEIRA, CIUDAD DE MUROS (Gedisa 2007). Birkbeck & Gabaldon, supra note 25. Silva, supra
note 7. Jos¢ Garriga, “Se lo merecen.” Definiciones morales del uso de la_fuerza fisica entre los miembros de
la policia bonaerense, No. 32 Cuadernos de Antropologia Social 75, 94 (2010).

% The percentages exceed 100 because the categories are not mutually exclusive.
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If we leave aside those cases where the main motive was either to extract
payment or obtain a confession, the use of excessive force that occurred at a
distance from the initial encounter amounted to 15.7% of all cases (13.8%
involving Preventive Police, and 19.4% involving Investigative Agents)."”

Main motive for obtaining formally valued objectives (unnecessary use of force)

The complaints analyzed helped shed light on well-established motives:
the extraction of payments, confessions and information, or “punishment”
for resisting arrest or showing disrespect for authority. It is likely that the num-
ber of cases involving these motives are underrepresented, as not every type
of case includes relevant data; e.g., extortion. This said, these cases clearly
confirm the presence of diverse patterns linked to the use of excessive force.
In the remaining cases (aside from those already mentioned), such force only
takes place at the site of arrest and does not seem to involve the extraction of
payments or confession. None of these cases are catalogued by the CDHDF
as torture, or arbitrary or extrajudicial execution.

It is possible that in these cases the police intended to arrest or subdue an
individual but, due to incompetence, lack of training or routine, employed
excessive force. Between 2007 and 2011, such cases accounted for 4 out of
10 complaints against Investigative Agents; whereas for the Preventive Police,
half the files fell into this category.

In sum, it is fundamental to recognize the diversity of cases involving the
use of excessive force and their relation to the dynamics of law enforcement
practices, including corruption, deeply-entrenched ways of handling detai-
nees and harsh forms of “punishment” generated in response to the situatio-
nal demands of police work. As long as the institutional incentives, structures
and customs that support such practices are not altered, regulatory changes
and improved training cannot be expected to make a significant impact.

V1. CONCLUSIONS

Studies on the excessive use of police force have taken into account individual,
situational, organizational, and social factors. Organizational factors include
institutional control mechanisms such as training programs and accounta-
bility structures, as well as a subculture that legitimizes the use of excessive
force in carrying out day-to-day police work. This said, research regarding
the relation between corruption and police violence is scarce.

This failure to analyze the link between corruption and police brutality is a
serious omission when dealing with law enforcement agencies in which wides-
pread corruption has deep historical roots. Such is the case of Mexico City’s
Preventive Police and Investigative Agents. To give an account of that part of

5 The 27 cases catalogued by the CDHDF as torture or arbitrary execution that appear in
the cases under study involve punishment, extraction of a confession or payment.
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the problem of excessive use of force in the Distrito Federal that derives from
objectives of obtaining rent implies acknowledging the heterogeneity of the
phenomenon of police violations of the right to physical integrity and, along
with this, the complexity of the responses that would be necessary in order to
contain it. Based on an analysis of nearly 600 citizens’ complaints received by
the CDHDF between 2007 and 2011, many troubling patterns involving the
use of excessive force emerge, including: corruption, a deeply-rooted modus
operandi, retribution, incompetence and lack of training, among others.

While the problems generated by the use of excessive force have recently
acquired greater political and social importance, the proposals, regulations
and institutional changes adopted to reduce it have had, at best, only limited
success. Each of these responses have emphasized greater regulation of law
enforcement agencies as well as increased training of police officers.”” The
main weaknesses of this approach —and the most costly reforms from the
point of view of the quotas of power affected within the corporations— in-
clude a lack of both disciplinary structures and accountability. A clear re-
flection of the latter may be seen in the extremely low sanctions currently in
place for those found guilty of violating detainees’ right to physical integrity.
The inefficacy of these norms act to preserve the widespread practice of co-
rruption and, as a result, the endemic problem of police brutality.

7" The law regulating the use of force in Mexico City law enforcement agencies (“Ley que
regula el uso de la fuerza de los cuerpos de seguridad piiblica del Distrito Federal”) was enacted in April,
2008. The protocol for police action for crowd control of the capital’s Public Security Ministry
(“Protocolo de actuacion policial de la Secretaria de Seguridad Piblica del Distrito Federal para el control de
mullitudes™) was enacted in March, 2013. The protocol for police action for arrested offenders
and suspects (“Protocolo de actuacion policial de la Secretaria de Seguridad Piblica del Distrito Federal para
la detencion de infractores y probables responsables”) was enacted in April, 2013.
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WHAT IS “CONSTITUTIONAL EFFICACY”?: CONCEPTUAL
OBSTACLES FOR RESEARCH ON THE EFFECTS OF
CONSTITUTIONS

Andrea Pozas Loyo*

ABSTRACT. When and why are codified constitutions efficacious? Answering
these key and apparently straightforward questions turns out to be extremely
challenging. "The road to responding to them is paved with conceptual, theoreti-
cal, and empirical difficulties. In this article, I make a modest, but nevertheless
hopefully useful, claim: that overlooking certain conceptual difficulties is detri-
mental to the advancement of the theoretical and empirical agenda on consti-
tutional efficacy. In other words, I posit that empirical and theoretical research
linked to these questions can benefit from a clear conceptualization of consti-
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REesuMEN. (CGuando y por qué las constituciones codificadas son eficaces?
Responder estas preguntas cruciales y aparentemente directas han resultado un
reto maytisculo. El camino a su resolucion estd plagado de dificultades con-
ceptuales, tedricas y metodoligicas. En este articulo defiendo una tesis modesta
pero, espero, util: Ignorar ciertas dificultades conceptuales es perjudicial para
el progreso de la agenda tedrica y empirica sobre la eficacia constitucional. En
otros términos, afirmo que la investigacion tedrica y empirica vinculada a estas
preguntas puede beneficiarse de una conceptualizacion clara de eficacia consti-
tuctonal (o de manera mds general de eficacia_formal) que sea consistente con
los obyetivos de su investigacion. Un andlisis a detalle de las fuentes académicas
muestran que mcluso la literatura especializada sobre cuestiones vinculadas a la
eficacia constitucional han presupuesto conceptualizaciones que son tedricamen-
le problemdticas con sus objetivos de investigacion, y que ello los puede conducir
a problemas de orden tedrico y empirico. Para eemplificar este punto analizo la
conceptualizacion de eficacia constituctonal utilizada en dos influyentes estudios
de ciencia politica: “The Political Foundations of Democracy and the Rule
of Law” de Weingast e Informal Institutions and Democracy de Helmke y
Levitsky. Argumento que las conceptualizaciones de eficacia constitucional (o
de manera mds general de eficacia _formal) empleadas en sus estudios no son
adecuadas para los objetivos de su investigacion, lo cual genera problemas para
la consistencia y aplicabilidad de sus propuestas.

PALABRAS CLAVE: Eficacia Constitucional, Conceptos, Instituciones Informa-
les, Constituciones como Equilibrio, Weingast, Helmbke, Levitsky.
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I. INTRODUCTION

With the emergence of codified national constitutions, modern constitution-
alism made a critical bet: “that societies of men are really capable... of es-
tablishing good government from reflection and choice [, that they are not|
forever destined to depend for their political constitutions on accident and
force.”" Prima-facie this bet has reached a consensus, prolific constitution-
making processes all around the globe have marked the last two decades of
the 20th Century, and the first years of the 21%.” Latin America has been a
frontrunner in this global trend with a stunning production of half of the
world constitutions counting from independence until 2008.> The stakes of
this bet are substantive: constitution-making processes imply considerable so-
cial and political risks and costs.* Moreover, from the late 18" Century to our
day there have been important voices willing to bet against the efficacy of
codified constitutions as mechanisms of social and political change’ and the
empirical evidence on constitutional efficacy does not support overly optimis-
tic views.” Therefore, understanding when and why codified constitutions are
efficacious is not only a matter of academic interest, but also of great social
and political concern.

Unfortunately, answering these key and apparently straightforward ques-
tions turns out to be extremely challenging. The road to responding to them is
paved with conceptual, theoretical, and empirical difficulties.” In this article,
I make a modest, but nevertheless hopefully useful, claim: that overlooking
certain conceptual difficulties is detrimental to the advancement of the theo-
retical and empirical agenda on constitutional efficacy. In other words, I posit
that empirical and theoretical research linked to these questions can benefit
from a clear conceptualization of constitutional (or more broadly formal or
de jure) efficacy that is consistent with their research objectives.

It is not uncommon for social and political science research in this area to
overlook the question “how should constitutional efficacy be conceptualized?”

! The Federalist No 1 (Hamilton).

2 Half of the world’s constitutions were written or rewritten between 1978 and 2003: Vivi-
EN Hart, DEMOCRATIC CONSTITUTION MAKING, SPECIAL REPORT 107 (2003).

s See: Josk Luis CorDEIRO, Constitutions Around the World: A View From Latin Ameri-
ca”, Institute of Developing Economies, Discussion Paper # 164, (2008) available at http://www.
de.go.jp/ English/Publish/Download/Dp/164.hitml.

* Davip Lanpau, Constitution-Making Gone Wiong, 62 Alabama L. Rev. 923,938 (2013).

> See for instance: FERDINAND, LASSALLE. On the Essence of Constitutions in 3(1) FOURTH INTER-
NATIONAL. 25,31 (1942).

% See for instance: CLIFORD CARRUBA e al. When Parchment Barriers Matter: De ure judicial inde-
pendence and the concentration of power (unpublished manuscript available at:  Attp://polisci.emory.
edu/faculty/jkstato/resources/ WorkingPapers/Parchment. pdf ).

7 See DaviD Law, Constitutions, in THE OXxrorRD HANDBOOK Or EMPIRICAL LEGAL RESEARCH
(Peter Cane & Herbert M. Kritzer eds., 2010).
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On the one hand, this question may seem odd. “Constitution” and all its asso-
ciated terms are recurrent elements of our public speech, and “constitutional
efficacy” is not the exception. Even if considered a legitimate question, it may
be thought of as an issue relevant only to the philosophical research on Law
that has little relevance for social or political science research.® Nevertheless,
as I argue, a close analysis of academic sources makes it clear that even spe-
cialized literature on questions related to constitutional (or more broadly legal)
efficacy have assumed conceptualizations that are theoretically problematic
given their own research objectives, potentially leading to theoretical inconsis-
tencies or inaccurate empirical conclusions. To exemplify this point, I analyze
the conceptualization of constitutional efficacy used in two influential politi-
cal science texts: Barry Weingast’s ““The Political Foundations of Democracy
and the Rule of Law™” and Gretchen Helmke and Steven Levitsky’s Informal
Institutions and Democracy." T argue that the conceptualizations of constitutional
(or more broadly formal) efficacy used in their theoretical proposals are not
adequately suited to their own research objectives, and that this conceptual
misfit affects the theoretical consistency and empirical applicability of their
conclusions. Specifically, I argue that the theoretical proposals of both texts
imply a conceptualization of efficacy that I label as norm-behavior congruence, and
that this conceptualization is not adequate for their aims.

The remainder of the article is divided into four sections. The first section
discusses the conceptualization of constitutional efficacy as norm-behavior
congruence and argues that it is not adequate for research on whether, when,
and why constitutions (or more broadly formal institutions) have a causal
effect on public official’s behavior. In the second section, I analyze Helmke
and Levitsky’s theoretical proposal to account for the different kinds of rela-
tions between formal and informal institutions, and how these relations affect
formal efficacy. In the third section, I analyze Weingast’s theoretical proposal
to account for the mechanism that makes constitutions work. In the fourth
section I briefly conclude.

II. Erricacy AsS NorRM-BEHAVIOR CONGRUENCE

First of all, it is important to make clear that this article is only concerned with
the efficacy of constitutional norms that prescribe behavior to public officials.

% Paradoxically, as Pablo Navarro argues, many philosophers of Law have not been in-
terested on the conceptual analysis of legal efficacy on the grounds that that the analysis of
legal efficacy is an issue that concerns Sociology of Law and not Jurisprudence see: Pasro E.
Navarro, La Errcacia per. DERECHO 20 (Centro de Estudios Constitucionales, 1990).

% Barry Weingast, The Political Foundations of Democracy and the Rule of Law, vol. 91,
no. 2, The Political Science Review, 245 (1997).

19" GrETCHEN HELMKE AND STEVEN LEVITSKY, INTRODUCTION IN INFORMAL INSTITUTIONS AND
Democracy (John Hopkins 2006).
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Therefore, we will focus on an important, but limited, subset of the different
types of provisions contained in contemporary codified constitutions. The
efficacy of these norms is important to political science and political theory
research since they are considered fundamental institutions for the realization
of constitutionalism (i.e. limited but effective government)."'

The centrality of norm-behavior congruence for constitutional efficacy is
very intuitive and is present in everyday discourse. Consider the following
news report published on March 22"! 2007 that the BBC. Monitoring Kiev
Unit entitled “Ukrainian mayor says top presidential official controls home
region:”

The mayor of Uzhhorod, Serhiy Ratushnyak, made a resonant statement
at a news conference in Kiev today. According to him, the laws and constitution
do not work in the Transcarpathian Region. The region is actually controlled
by the family of the head of the presidential secretariat, Viktor Baloha.

According to the mayor, the Ukrainian constitution does not work in the
Transcarpathian region because the real rules of the game are different from
those established in the constitution: the legal authority is impotent and the
actual rules are those imposed by the powerful Baloha family. If the cons-
titution 1s ineffective because political reality differs from the constitutional
norms then, under the implied notion of constitutional efficacy, for a consti-
tution to work what is legally prescribed by the constitutional text (de jure) must
correspond with the behavior that actually (de facto) occurs.

Norm-behavior congruence can be considered either a necessary condition
for a constitution to work or a necessary and sufficient condition for constitutional
efficacy.”” Only the latter implies that observing correspondence between a
polity’s constitutional norms and their prescribed behavior is sufficient to claim
that its constitution works. This is the claim of the conceptualization of cons-
titutional efficacy that I label “norm-behavior congruence.”

In this section I defend two theses:

Research concerned with the effects of codified constitutions on political
reality must consider agreement between the constitutional norms and the
prescribed behavior as a necessary condition for constitutional efficacy and

Given this research objective, norm-behavior congruence should not be
considered a sufficient condition for a codified constitution to work. In parti-
cular, I argue that norm-behavior congruence as a necessary and sufficient
criterion for efficacy is not satisfactory because it is too broad (i.e., under it
constitutions that play no role in their polities are considered efficient).

" Stephen Holmes, Constituionalism in THE ENCYCLOPEDIA OF DEMOCRACY, (Coongressional

Quarterly ed. 1995). In what follows “constitutional efficacy” and related terms will refer only
to the efficacy of these norms.

2 Note that “legal norm” and “behavior” can be conceptualized in very different ways.
How to conceptualize them is a mayor concern of jurisprudence and of philosophy of action
correspondently, nevertheless for the purposes of this paper is not necessary to take a position
of those debates. For a classical analysis see: JosepH Raz, THE CONCEPT OF THE LEGAL SYSTEM
(Clarendon Press, 1971).
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1. Norm-behavior Congruence: a Necessary Condition

The first thests, that norm-behavior congruence is a necessary element of a
plausible conceptualization of constitutional efficacy, is hardly a controversial
statement. The constitutional articles that are the center of this enquiry are
those concerned with the behavior of public officials. Thus, if norm-behavior
congruence 1s not a necessary condition of constitutional efficacy then it is
possible for those articles to be fully ignored and yet to work. In other words,
the negation of the first thesis implies that it is possible for norms regulating
behavior to do so effectively and for such behavior to be inconsistent with
them. This is a contradiction since the very meaning of “regulation” implies
agreement between the prescribed behavior and the norm(s) that regulate it.
Hence, by reductio ad absurdum, norm-behavior congruence is a necessary con-
dition of any plausible conceptualization of constitutional efficacy.

Of course this does not imply that the only effects (intended or not) of
codified constitutions are prescribed behaviors. For instance, it can be the
case that a codified constitution is causally linked to political riots or econo-
mic growth, but the relation between constitutional norms and those effects
would not constitute constitutional efficacy. In other words, constitutional
efficacy must minimally involve correspondence between the norm and the
prescribed behavior.

2. Norm-behavior Congruence not Sufficient for Constitutional Efficacy

Now, let me focus on the idea that agreement between the constitutional
norms and the political behavior is not only necessary but also not sufficient for
constitutional efficacy. In what follows, I argue that political science research
should not consider that norm-behavior congruence is sufficient to assert cons-
titutional efficacy because under it codified constitutions that have no motiva-
tional role on the behavior of public officials are considered effective. In other
words, my aim is to show that for this research it makes sense to open the pos-
sibility of constitutional ngfficacy even if we observe that the relevant public
officials behave in accordance with what the provision in question requires.

My first argument has the same form as the classic argument presented
by Schumpeter against the claim that “government approved by the people”
is a satisfactory definition of “democracy.””” The norm-behavior congruen-
ce criterion is too broad in exactly the same way “government approved by
the people” is too broad to define democracy. Schumpeter claims that “go-
vernment approved by the people” is not a satisfactory definition of demo-
cracy because “by accepting this solution we should lose the phenomenon
we wish to identify: democracies would be merged in a much wider class of
political arrangement which contains individuals of clearly non-democratic

13 Josepa A. SCHUMPETER, CAPITALISM, SOCIALISM AND DEMOCRACY ( Rontledge, 1976).
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complexion.”'* In the same way, I argue that norm-behavior congruence is not a
satisfactory criterion for constitutional efficacy since if we accept it, consti-
tutions that work would be merged in a wider political class: that of written
constitutions whose content is consistent with the political equilibrium of its
polities that contains constitutions that do not matter. In other words, a satis-
factory conceptualization of constitutional efficacy for empirical legal studies
should not have as part of its extension constitutions that have no effect on
their regulatory target.

This last argument bears the question, how can we have norm-behavior
congruence without constitutional efficacy? Congruence is a state of agree-
ment. The norm-behavior criterion of constitutional efficacy 1s satisfied when
constitutional norms and the prescribed behavior of public officials agree
independently of what is behind such an agreement. Such an agreement can
be attained 1) because constitutional norms has some effect on the behavior
of public officials, 2) because the behavior (or intended behavior) of public
officials has some effect on the constitutional text or 3) because of another
non-related cause. Notice that while in these three cases there is congruence
between constitutional norms and behavior prescribed by them, only in the
first case it makes sense to claim that the constitution is efficacious. In other
words, only in the first case the constitutional norms motivate individuals to
behave in a certain way. In what follows I discuss in detail scenarios where the
criterion text-law is satisfied but the constitution has no effect on the behavior
of constitutional role-holders.

3. Ex-post ad-hoc Enactment, Ex-ante ad-hoc Enactment and Parallel Norms

Ex post ad hoc Enactment

An ex post ad hoc enactment occurs when the constitutional text is made to
fit an already occurring behavior. The 1980 Chilean constitution is a par-
ticularly illuminating case in this respect. This constitution has two parts:
the permanent articles that provided the basic framework for a transition to
civil rule that did not come into effect until 1989, and the transitory part that
dealt with the institutional framework that ruled Chile until the transition.
What is important for our current purposes is that, to an important extent,
these articles enacted an already established institutional framework, an insti-
tutional framework that had ruled Chile from the early years of the dictator-
ship that had associated behaviors well established by then (the military coup
took place in 1973).

By 1980 “the Junta already had agreed to its own rules... The transitory
articles enacted did not significantly depart from this prior organization.”"

" 1d. at 247.

!5 ROBERT BARROS, CONSTITUTIONALISM AND DICTATORSHIP (Cambridge University Press,
2002).
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Thus, the fact that the constitution entered into effect in March 11, 1981 was
not very noticeable: “the organization of power during the transitory pe-
riod remained largely identical to the period which the regime allegedly was
stepping away from.”'® Take for instance Pinochet’s executive role and the
legislative faculties of the Junta. These roles and faculties emerged in 1973-4
to respond to specific political challenges and from power struggles within
the military Junta. As Barros’ account clearly shows the constitution did not
constitute the particular equilibrium linked to these institutional roles; actually
the equilibrium preceded the constitution.

In sum, the transitory articles of the Chilean constitution of 1980 are a
good case of ad hoc ex post enactment, and thus a case where norm-behavior
congruence does not provide a sensible foundation to conceptualize constitu-
tional efficacy. Even if there was a high degree of norm-behavior congruence
relative to the Junta’s legislative powers, it would be misleading to say that the
constitutional provisions dealing with that power were efficacious since, argu-
ably the behaviors associated to prescribed by those norms were originated
and maintained by means independent of the constitution, that is the de facto
power of the Junta members.

4. Ex-ante ad-hoc Enactment

Someone could argue, following Thomas Paine’s famous dictum,'” that
given that the constitutional norms in question precede the relevant behavior, it
would be sufficient to observe norm-behavior congruence to infer that those
norms are efficacious. Thus, prima facie, we could say that the norm-behavior
congruence criterion could still survive by additionally requiring that the en-
actment of constitutional provisions precede the prescribed behavior. Let me
call this addition the precedence condition, and the criterion that incorporates it
the modified norm-behavior criterion.

I believe the precedence condition misses the mark. Even incorporating
the precedence requirement, the modified text-reality criterion is not suffi-
clent to ascertain constitutional efficacy. In particular, I argue that such a
criterion is still 00 broad since it leads us to consider efficacious cases that are
not such. As I have shown, correspondence between norm and behavior can
be reached through different routes. In the previous section I showed that text
can be made to fit behavior. In what follows, I show that the text can also be
made to fit intended behavior and that this type of fit undermines the modified
norm-behavior congruence criterion for constitutional efficacy.

The constitutional norm can be made to fit an individual intended behav-
ior when the intention to behave in a certain way shapes the enactment of the
constitutional provision that is supposed to regulate the intended behavior. 1

" Id. at 179.
17" See THOMAS PAINE, COMMON SENSE 59 (1751).
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call this an ex ante ad hoc enactment, since the enactment of the provision in ques-
tion precedes the behavior but the content of the provision is expressly made to
fit the intention to behave in that way.

Consider the following example:

Imagine a President of a country who is about to finish his term with over-
whelming public support, and who heads a party with the political capacity to
amend the current codified constitution (e.g a party with a supermajority in
congress). Suppose that the constitution of that country has a provision (CP)
that mandates a term limit that is about to expire and prohibits presidential
reelection. Now, suppose that the president intends to seek re-election, and
that he knows that given his public support he could ignore the constitutional
term limit without any real opposition. Suppose further that nevertheless, the
President has a legalistic preference that leads him to instruct the members of
his party to amend CP, in an ad hoc fashion. CP,is amended and a new consti-
tutional provision, (.P,, enabling indefinite reelection is enacted. If the presi-
dent stays in office until he finishes his term and then seeks reelection, there
would be congruence between the relevant constitutional text (CP,) and the
president’s behavior. However, it would be misleading to say that (P, was in
any way causally linked to such behavior. The amendment was done only be-
cause of the President’s legalistic preference, but if it had not been enacted the
President’s (and other relevant actors’) behavior would have been the same.
Therefore, in this case too claiming that norm-behavior congruence is sufficient
for a constitution to be effective implies that it is possible for a constitutional
norm to work even if the behavior it prescribes has no causal relation to it.

The previous is a counterexample to the modified text-reality criterion
showing that even if the precedence condition is met, norm-behavior con-
gruence is too weak to ascertain constitutional efficacy. However, it may be
argued that this counterexample does not pose a real problem to the modified
criterion since in the real world ex ante ad hoc enactment does not occur. To
refute this point consider the following example:

When the administration has the control of the organs required to amend
the constitution it has the capacity to surpass the rigidity of codified con-
stitutions without opposition. In such a context, ex ante ad hoc enactment is
facilitated. This was the case during what Dominicans call “The Era of Tru-
jillo,” the time during which Rafael L. Trujillo ruled the Dominican Republic
(1930-1961). During those times, ex anle ad hoc enactment was not an uncom-
mon practice.'” Trujillo was president from 1930 to 1938 and from 1942 to
1952, but he remained “the Supreme Leader of the Dominican Party” and
in fact he and his family controlled Dominican politics until his assassination
in 1961. Trujillo’s rule was a bloody and authoritarian period in Dominican
history; it was also a time marked by personality cult. However, he had a

18 JA(]OBO ESPINAL, CONSTITUTIONALISM AND DEMOCRACY IN THE DomiNicAN REPUBLIC

(University of Virginia Press, 1997).
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notable respect for the legal forms and constitutional technicalities that lead
him on several occasions to amend the constitution for it to fit his intended
actions.” Thus, under this legalistic dictator the modified norm-behavior
congruence criterion was satisfied, but one could hardly claim that the con-
stitution governed Trujillo’s behavior. In this case norm-behavior congruence
was achieved through the adjustment of law to intended behavior.

5. Parallel Norms

I have argued that the central problem with the norm-behavior congru-
ence criterion is that it is satisfied whenever the constitutional text and the
political reality agree independently on what is behind such an agreement.
As already discussed, this agreement can be reached without any guarantee
of constitutional efficacy when the constitution is made to fit behavior or
intended behavior. There is a last logical possibility where the norm-behavior
congruence 1s satisfied but constitutional efficacy is not assured: when there
are what I call parallel norms.

A codified constitution is a system of norms. It is a system because its
constitutional provisions are interrelated, creating a more or less consistent
whole. And that system is of norms because its provisions establish constitu-
tional roles (e.g. that of Supreme Court Justice or President) and regulate the
behavior of individuals occupying those roles.

But, codified constitutions are not the only normative systems of political
life. Historically, in fact, they are latecomers: they have been present in the
political scene only since the late eighteenth century. Moreover, even in coun-
tries with codified constitutions, the Constitution is only one among many
political normative systems that can potentially regulate interactions of indi-
viduals in constitutional roles. Constitutional conventions (non-written norms
regulating relations between political parties or governmental branches)* and
intra-political parties’ formal and informal norms are only two of the many
normative systems in place in the political scene. Each of these normative
systems establishes institutional roles and regulations linked to them. Further-
more, politics is not an isolated sphere, and normative systems are present in
all areas of social life. In this way, a complex net of normative systems consti-
tutes social and political life.”!

Now, any given individual has a number of different roles. For instance, an
individual with a constitutional role like that of “the President,” can also be
member of a party, a corporation’s stoke holder, a friend of many, and a par-

19 Idem.

20 J- Jaconelli, The nature of constitutional convention, vol. 19, no. 1, Legal Studies (1999);
J. Jaconelli, Do constitutional convetions bind?, vol. 64, no. 1, The Cambridge Law Journal
(2005).

21 Joun R. SEARLE MAKING THE SociaL, WorLD (Oxford University Press, 2010).
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ent of two. And therefore, a given interaction between two individuals hold-
ing constitutional roles can be regulated by a number of different, potentially
conflicting, normative systems.”For instance, an interaction between two in-
dividuals holding the constitutional roles of “Vice-president” and “member
of Congress” correspondingly could be regulated by a constitutional provi-
sion linked to those roles, by an informal corporative norm if they both are
board members of a corporation, by an interpersonal norm if they happen
to be friends, among many others.

Here I am interested in what I call parallel norms. This is its definition:
Two norms are parallel if an individual holds two roles linked to two inde-
pendent normative systems, each role belongs to one of these systems and
can be satisfied by the same behavior. Note that in this case there is no behav-
ioral conflict derived from the norms associated to two different roles. In what
follows, I present an example in which parallel norms present a systematic
problem to the empirical assessment of constitutional efficacy.

The PRI (Partido Revolucionario Institucional) was the hegemonic party in Mex-
ico from 1929 to 1989. During the PRI Era, this political party had control
over the administration, the federal Congress, the states’ governments and the
judiciary. The President was the head of a very well disciplined political sys-
tem: he was the head of the government and the head of the PRI. He had the
political capacity to violate some provisions of the 1917 Constitution without
political opposition. For instance, the Constitution mandated life tenure for
Supreme Court judges. However, every six years the incoming President used
to appoint as much as 72% of the Court (Ruiz Cortinez, 1952-58) and no
less than 36% (Lopez Mateos, 1958-64). “The president could thus somechow
create vacancies to be filled by justices he appointed or, put in other terms, he
could either dismiss justices or induce early retirements.”” Furthermore,
the PRI’s supermajoritarian control also gave him the legal capacity to al-
ter the Constitution. Every incoming President amended the Constitution to
make it fit his political agenda: as much as 66 constitutional provisions were
altered in the presidential term of Miguel de la Madrid Hurtado, 1982-1988.%*

Nevertheless, surprisingly during this president-centered era (1929-1989),
Article 83 of the constitution that establishes a six-year presidential term
without re-election was neither altered nor violated. In 1927, Article 83 had
been amended to enable non-consecutive re-election allowing former presi-
dent Alvaro Obregén to run for a second term, but in 1928 (after the assas-
sination of president elect Obregon) the article was again amended back to
its original form, and it was never again touched.

22 RoBERT MERTON, SOCIAL THEORY AND SOCIAL STRUCTURE (Simon and Schuter, 1968).

% Bratriz MAGALONI, Authoritarianism, Democracy and the Supreme Court: Horizontal Exchange
and the Rule of law in Mexico, in DEMOCRATIC ACCOUNTABILITY IN LATIN AMERICA 228-289 (Scott
Mainwaring & Christopher Welna eds., 2003)

2 PraNCISCO VALDES UcaLbpe, La Recra AusenTE. DEMOCRACIA Y CONFLICTO CONSTITU-
CIONAL [GEDISA-IIS-UNAM] (2010).
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Why did presidents with extraordinary power accept to hand over political
power and to retire from public life once their term was over? Arguably, the
means by which Article 83 was enforced, at least during the first terms of
the PRI era, were independent of constitutional prescriptions.” During this pe-
riod, Article 83 was enforced through the norms of the PRI that also enabled,
and in some instances promoted, the violation of some other constitutional
provisions and the ad hoc amendment of others. In other words, there was a
highly efficient normative system alternative and parallel to the constitution:
that of the hegemonic political party, the PRI. If this normative system could
totally account for the behavior of presidents facing the end of their term,
then Article 83 was ineffective.

The prescriptions of the hegemonic party system sometimes contradicted
the constitutional norms, as happened with the party norm that enabled the
President to dismiss Supreme Court justices or induce their early retirement.
At other times, the norms of the PRI were parallel to the constitutional ones,
as was the case with the prohibition of re-election. In this case, norm-behav-
ior congruence would not be sufficient to affirm constitutional efficacy since
the President’s behavior could be fully motivated by the party’s norm, the
constitutional norm could then have no motivational effect, and it could not
work while the norm-behavior congruence would still hold.

In conclusion, if we are interested on the ¢ffects of codified constitutions
(or more broadly formal institutions) on public officials’ behavior as is most,
if not all, political science research in this thematic area, then we need a con-
ceptualization of constitutional efficacy considers norm-behavior congruence
as a necessary but not sufficient condition. We need a conceptualization of
constitutional efficacy where the norm not only corresponds to the behavior
it prescribes, but were it has a causal relation to such a behavior. However, as
I will now show, influential works on the effects of constitutions do not take
into consideration such conceptual discussions and in fact adopt a criterion of
norm-behavior congruence as sufficient for constitutional efficacy.

III. ON THE RELATIONS BETWEEN FORMAL AND INFORMAL INSTITUTIONS

As we discussed in the previous section, constitutions, and more generally for-
mal institutions, are not isolated, they interact in various ways with informal
institutions of all sorts, from the reciprocity rules that characterize clientelistic
networks, to social norms such as foot binding. Since these informal institu-
tions systematically motivate individual behavior as formal institutions aim to
do, if we want to understand what can affect the motivational capacity of for-
mal institutions, we need to understand the different types of relations among
formal and informal institutions. In other words, informal institutions can

% MAaGALONT, supra note 23.



WHAT IS “CONSTITUTIONAL EFFICACY™?... 35

have different kinds of relations with formal institutions, and those relations
have important implications for formal efficacy in general, and therefore for
constitutional efficacy in particular since codified constitutions are paradig-
matic examples of formal institutions. In this section I analyze the influential
typology of formal-informal institutions relations by Helmke and Levitsky,”
and I argue that it implies the norm-behavior congruence conceptualization
of constitutional efficacy that is not adequate for their research aim that in-
volves understanding institutions as causes of behavior.

Helmke and Levitsky are not the only authors that have dealt with the
different relations formal and informal institutions can have, but they are,
without doubt, as clear and systematic as any other author. Their commit-
ment to analytic clarity enables the discussion and the criticisms, hopefully
constructive, I present here.

To begin let me provide the basic definitions of formal and informal in-
stitutions that Helmke and Levitsky give. “We define informal institutions as
soctally shared rules, usually unwnitten that are created, communicated and enforced outside
offictally sanctioned channels...[and]...formal institutions are rules and proce-
dures that are created, communicated, and enforced though channels that
are widely accepted as official.” ¥’ Here I take these definitions as given. As
Helmke and Levitsky note it is important to be clear that:

— Not all informal institutions are linked with cultural or traditional prac-
tices.

— Itis not the case that the formal-informal distinction coincides with the
state-societal distinction (i.e. there are informal state institutions).

— It is not the case that informal rules are not externally enforced while
formal rules are.

— Ineffective formal institutions do not always imply the presence of in-
formal institutions.

— And

— Informal institutions should not be mistaken for other informal beha-
vior not rooted on shared expectations or rule bound.”

The typology Helmke and Levitsky present, is based on two dimensions:

First, the degree of convergence between the outcomes of formal and in-
formal institutions:

“The distinction here is whether following the informal rules produces a
result substantively similar to or different from that expected form a strict and
exclusive adherence to the formal rule...Where following the informal rule
leads to a substantively different outcome, formal and informal institutions

Helmke & Levitsky, supra note 10.
7 Id. at5.
* Id. at 5-8.
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may be said to diverge. Where the two outcomes are not substantively differ-
ent, formal and informal institutions converge”.”

What do the authors mean by “outcomes” or “result substantively similar
or different” is not very clear. Based on the examples they provide we can
conclude that they mean very broad outcomes such as political competive-
ness, cohesion or stability. As I argue later the lack of specificity of this dimen-
sion is problematic.

The second dimension of Helmke and Levitsky’s typology is the effec-
tiveness of the relevant formal institution. They tell us: “[b]y effectiveness
we mean the extent to which rules and procedures that exist on paper are
enforced or complied with in practice” It is important to note that this ex-
plicit definition of formal efficacy is not that of norm-behavior congruence
since enforcement and compliance imply more than mere correspondence.
That this is the explicit definition of formal efficacy makes sense given their
research interests but as will become clear later, their typology does imply a
conceptualization of efficacy as norm-behavior congruence, and this concep-
tual misfit creates theoretical problems for their proposal reducing its empiri-
cal usefulness.

TasLE 1: Helmke and Levitsky typology

. . o Ineffective
Qutcomes/ Effectiveness Effective Formal Institutions L
2 2 Formal Institutions
Convergent Complementary Substitutive
Divergent Accomodating Competing

As already mentioned the first dimension of the typology, (“whether fo-
llowing the informal rules produces a result substantively similar” to the pro-
duced by the formal one), appears to refer to the effects those institutions
have vis-a-vis a substantive broad political outcome. For instance, whether it
enhances political stability I believe this criterion is problematic for practical
and theoretical reasons.

First, I want make two points of a practical nature. Given the first di-
mension of this typology, establishing what type of relation a formal and
an informal institution have could be very taxing in practical terms because
determining the effects of institutions is often not an easy task. In fact, an
important section of the most sophisticated political science research aims
to specify the effects of particular institutional arrangements, and doing so 1s
not trivial most of the times. Furthermore, the outcomes of institutions often
vary considerably depending on political or social conditions. The same insti-
tution may enhance political stability under some conditions while contribute

2 Id at 13.
0 14 at 13.
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to instability under others. The prohibition of executive re-election, is a good
example of this, it arguably contributed to the political instability of Mexico
in the period that immediately followed the Revolution (1917-1934), while it
was arguably helpful to that effect under era of hegemonic party (1934-1997).
Therefore, pining down this dimension with respect to specific formal and
informal institutions in order to establish their relation will often be practi-
cally difficult. Second, institutional arrangements often have multiple effects
and these are often not unidirectional vis-a-vis a substantive broad outcome
as rule of law, or political stability. In these cases, it would be impossible to
establish the type of relation institutions has.

Now, my main concern is with the second dimension of the taxonomy; sin-
ce it is based on a definition of formal efficacy that, when applied to constitu-
tional articles, implies the norm behavior correspondence conceptualization
of efficacy which is misleading. To see why this is the case, let us give account
in greater detail of the different types of relations informal and formal insti-
tutions can have according to this typology.

Complementary informal institutions “shape behavior in ways that neither
violate the overarching formal rules nor produce substantively different
outcomes.”" According to Helmke and Levitsky the following is one type of
complementary informal institutions:

“[A type of complementary informal institution] ...serves as the un-
derlying foundations for formal institutions. These informal norms create
incentives to comply with formal rules that might otherwise exist merely as
pieces of parchment. Thus compliance with formal rules is rooted not in the
formal rules per se but rather in shred expectations created by underlying (and
often preexisting) informal norms”.*

"Two parallel norms, as described and discussed in this paper, could per-
fectly fit this description of an informal complementary institution of this sort
vis-a-vis a formal one. As stated before, two norms are parallel if an indivi-
dual holds two roles linked to two independent normative systems, each of
these norms belongs to one of these systems, and both norms can be satisfied
by the same behavior. So, in the case of the complementary rule above des-
cribed, the informal and the formal rules would be part of different norma-
tive systems (e.g. the Constitution and the informal hegemonic party political
norms), and both could be satisfied by the same behavior, actually the infor-
mal complementary one would fully motivate the behavior prescribed by the
formal one. The theoretical critique to this typology is now clear: under this
circumstances it would be mistaken to claim the formal institution is effica-
cious if we assume a notion of efficacy that is not reduced to norm-behavior
congruence, instead we need to incorporate a causal... incorporate a causal
link between norm and behavior.

U Id at 13.
52" Helmke and Levitsky, 2006, 14.



38 MEXICAN LAW REVIEW Vol. IX, No. 1

In this connection, if an informal norm creates “incentives to comply
with formal rules that might otherwise exist merely as pieces of parchment
presence” it is a misattribution to claim that the formal institution is effica-
cious (in the stronger sense implied in terms such as “enforced” or “com-
plied”) since the informal norm is fu/ly responsible of producing the prescri-
bed behavior. Helmke and Levisky’s theoretical framework is problematic
since under it these would be complementary norms and, as the Table 1
shows, the formal parallel norm is claimed to be efficacious in these cases.
The function of norms is to motivate specific behaviors. Hence, if they
totally fail to do so, it is problematic to claim that they are efficacious in the
strong sense, even if the behavior in question happens to be produced by
another norm. In sum, claiming that in these cases the formal rule works
even if it has no role what so ever in the producing the behavior, makes
explicit a implicit assumption of this typology: under it observing the be-
havior is sufficient for to consider efficacious a formal rule that prescribes
such behavior. In other words, it assumes norm-behavior congruence con-
ceptualization of efficacy.

Now, notice the implication of the previous argument: if what I have ar-
gued is correct in these cases the formal institution should be considered in-
efficacious and hence it is problematic to claim that the informal parallel
norm is complementary to the formal one, what it actually does is to substitute the
formal rule, since it plays the role the formal one ought to play (i.e. leading to
the behavior it prescribes).

What if both the formal and the informal parallel norms are efficacious?
Would they then be complementary? According to the Oxford Dictionary “com-
plementary” means: “[c]Jombining in such a way as to enhance or emphasize
the qualities of each other or another”” Hence, saying that two things com-
plement each other implies that, they have an ¢ffect on their qualities: it implies
certain type of interaction. If a formal and an informal rule prescribe the same
behavior and both work, the behavior is over-determined: any of the two
norms would be sufficient to motivate it. But in these circumstances the
efficacy of one has no impact on the efficacy of the other. They are totally
independent with respect to their efficacy. For this reason, I believe it would
not be advisable to claim that these norms complementary. 1 think that the best
way to characterize their relation is by saying that they are parallel vis-a-vis
their efficacy.

Now to complete the discussion on the Helmke and Levitsky’s typology
let me briefly characterize the other types of informal institutions vis-a-vis
their relations with formal institutions. An informal institution is accommo-
dating vis-a-vis a formal institution, if the later is effective and they have di-

% Oxford Dictionary available at Attp://www.oxforddictionaries.com/definition/english/
complementary?q=complementary (last visited april, 8, 2016).
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vergent outcomes. These informal institutions do not directly violate their
formal counterparts: “they contradict the spirit, but not the letter of the
formal rules.”* The substantive outcomes of these rules are incompatible.
Competing informal institutions combine ineffective formal institutions and
divergent outcomes. These informal institutions “trump their formal coun-
terparts, generating outcomes that diverge markedly form what is expected
form the formal rules.””

The category of competing informal institutions creates another theoreti-
cal problem. It assumes that what makes ineflicacious the formal norm is the
informal norm. But it is possible for a formal institution to be inefficacious
and to have divergent outcomes with an informal institution, and for the in-
formal institution to have nothing to do with the formal inefficacy in ques-
tion. These cases have no place under Helmke and Levisky’s typology. Finally,

[13

substitutive informal institutions “...combine ineffective formal institutions
and compatible outcomes.”

I have so far presented an account of Helmke and Levisky’s typology, 1
have argued that it implies the conceptualization of formal efficacy (and for
implication of constitutional efficacy) as norm-behavior convergence, that
this conceptualization is not adequate for their research objectives, and that it
differs with the conceptualization they explicitly offer. I have further pointed
to some theoretical problems their typology has as a result of their concep-
tualization of constitutional efficacy.

Finally, it is important to note that using this typology to account for the
relations between formal and informal institutions and their implications
for formal efficacy would lead us, in certain cases, to problematic empirical
conclusions. For instance, take the example of Article 83 of the Mexican
Constitution in the PRI era discussed in the previous section. Under Helmke
and Levitsky’s typology during the presidential succession processes that fo-
llowed the consolidation of the hegemonic party (at least until the election of
Ruiz Cortines in 1952) Article 83 and the PRI non-reelection informal norms
would be considered “complementary.” They would be complementary be-
cause arguably, the PRI norms “...server[ed]| as the underlying foundations
for formal institutions. These informal norms create[d] incentives to comply
with formal rules that might otherwise exist merely as pieces of parchment...
compliance with formal rules [was not] rooted not in the formal rules perse but
rather in shred expectations created by underlying informal norms.”’ But, if
this was in fact the case, in spite of its complete lack of motivational effect on
presidential no-reelection, this taxonomy would lead us to conclude that Arti-
cle 83 was efficacious at that time. If what I have argued is correct the misfit

HEeIMKE & LEVITSKY, supra note 10 at 15.
¥ Id at 15.
0 Id. at 16.
7 Id. at 16.
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of the conceptualization of efficacy and Helmke and Levitsky’s research ob-
jectives is problematic both for theoretical and for empirical reasons.

IV. ExocENoOUS FOUNDATIONS OF CONSTITUTIONAL EFFICACY?

Constitutional efficacy as an equilibrium is arguably the most common cri-
terion in the literature of political science. While several authors describe
constitutions as equilibria, it is clear that the claim is not that all codified cons-
titutions constitute equilibria, but that all codified constitutions that work are
equilibria. Thus, for instance, I believe that Russell Hardin’s account of cons-
titutions as coordination devices is not that all codified constitutions can be
considered as such, but that all constitutions that work do coordinate.’®

A constitution depicts an equilibrium if and only if actors behave in accor-
dance with the constitutional text and they individually have nothing to gain
by changing his or her own strategy unilaterally. A constitution that depicts
an equilibrium is often characterized as a self-enforcing constitution. In other
words, by using the game theoretic notion of equilibrium political scientists
have aimed to give an account of the mechanism through with constitutions
become efficacious. Now, an account of how codified constitutions become
efficacious necessarily implies a conceptualization of constitutional efficacy
(in a more general way, you can not account how x becomes an xa without
implying an idea of what it means to become a). The conceptualization cons-
titutional efficacy implied in the account of constitutional efficacy as equili-
brium is that of norm-behavior congruence.

As the reader most probably can see by now, the problem with constitutio-
nal efficacy as equilibrium is that it tells us nothing of what maintains such an
equilibrium. In particular, it can perfectly well be the case that what maintains
the correspondence between the constitutional norm and the actor’s behavior
bears no relation to the constitution itself. If this were the case, a constitutional
norm that has no effect on the relevant behavior would be considered effec-

% In this connection, some criticisms to this theory would be somewhat off the mark. For
instance, showing that for most Latin American constitutions the probability of replacement
increases as time goes by would not falsify Hardin’s theory for the Latin-American region (see
Gabriel Negretto, Shifting Constitutional designs in Latin America: A Two-Level Explana-
tion, 89 Texas Law Review 1777-1805 (2010)), since we would expect re-coordination costs
to decrease the probability of replacement only for constitutions that in fact coordinate. In
other words, assuming the interpretation I propose, if it is the case that most Latin Ameri-
can constitutions have a very low degree of efficacy, the empirical implications of the theory
would not be in conflict with such empirical findings. Hardin acknowledges that: “Many actual
constitutions do have the character of contracts at their core. They cover the agreed resolu-
tion of a bargaining process in which interests are compromised. Unfortunately, constitutions
that include contracts at their core are typically unstable... If a constitution is to be stable, it
must be self-enforcing:” RUsSELL HARDIN, LIBERALISM, CONSTITUTIONALISM, AND DEMOCRACY
98 (Oxford University Press, 1998).
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tive. Hence, given that political science research in this area has as one of its
objectives to understand the effects of institutions on behavior, the account of
constitutional efficacy as equilibrium is too broad: for constitutional efficacy
to make sense endogenous motivations must play a role in the maintenance of
the equilibrium. Therefore, if the aim is to account for how codified constitu-
tions can motivate behavior the equilibrium account of constitutional efficacy
should make limit themselves to a subset of equilibria, those where the equili-
brium is not exclusively maintained by exogenous controls.

To clarify this point consider an account of constitutional efficacy as equi-
librium that only incorporates exogenous controls: the one presented in Barry
Weingast’s very influential article “The Political Foundations of Democracy
and the Rule of Law”. Weingast’s central question is: “How are democracy’s
limits enforced?”” His aim is to give “a unified approach to the political foun-
dations of limited government, democracy and the rule of law- phenomena
requiring that political officials respect limits on their own behavior”.*” Politi-
cal officials respect the limits of their behavior if and only if those limits are
self-enforcing. His approach is modeled by a game of the stability of limited
government that focuses on the relation between a single political official,
called the sovereign, and the citizenry.

To stay in power the sovereign requires sufficient support from the citizens,
and each individual supports the sovereign as long as he does not transgress
what the citizen believes are her rights." Different citizens have different “pre-
ferences and values” and therefore, different conceptions of what her rights
are.”! So accordingly constitutions are devices that coordinate the citizens on
what constitutes a violation of rights so that they can collectively react to trans-
gressions by withdrawing their support from the sovereign. If the constitution
1s effective, that is if citizens are coordinated on its content, the sovereign will
avoid any behavior that violates the constitution because by doing so he risks
losing power. Notice that in this model the converse relation also holds: if the
sovereign acts in accordance with the constitution, the constitution 1s effica-
cious. Therefore, clearly this particular model falls under the conceptualiza-
tion of constitutional efficacy as norm-behavior congruence: norm-behavior
congruence is necessary and sufficient for constitutional efficacy.

Furthermore, in the model the controls are exogenous to the constitution.
Weingast claims that whether or not a constitution coordinates individuals on
its content is a function of the social consensus of the rights of citizens and
the limits of the state.

“In terms of the model, limits become self-enforcing when citizens hold
these limits in high enough esteem that they are willing to defend them by
withdrawing support from the sovereign when he attempts to violate these

% Weingast, supra note 9.
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limits. To survive a constitution must have more than philosophical or logical
appeal; citizens must be willing to defend it”.*

“Because citizens have different views about ideal limits, a unique set of
ideal limits is unlikely. Coordination requires that citizens compromise their
ideal limit...When the difference between each citizen’s ideal and the com-
promise is small relative to the cost of transgression, the compromise makes
the citizens better off”.*

Thus according to this account whether or not a constitution works de-
pends on the presence of a common set of citizen attitudes that are totally
exogenous to the constitution and its incentives. What maintains the equili-
brium of efficacy has therefore nothing to do with the codified constitution
and its design. To clarify this point further Weingast’s account of why Latin
American constitutions “have not worked” while the American has is parti-
cularly helpful:

“[Latin American constitutions “have not worked” because| Latin Ame-
rican states are not characterized by a common set of citizen attitudes about
the appropriate role of government... [While] citizen reaction implies that
US constitutional restrictions on officials are self-enforcing ...Latin America
states exhibit a complementary set of phenomena: citizens unwilling to de-
fend the constitution, unstable democracy and episodic support for coups”.**

In sum, there is a theoretical and conceptual tension between the research’s
aim, accounting for how constitutional norms can systematically cause the
behavior that characterizes limited governments and the rule of law (how
they become efficacious), and the account of constitutional efficacy as an
equilibrium maintained only by exogenous controls (citizens’ attitudes) that
it offers.

To close let me point out that this lack of adequacy may be the result of
conflating two different understandings of what it means to say “constitutions
are coordination devices.” As Hardin argues:

“In claiming that a particular constitution is a device for coordination we
could be making two quite different claims: that the choice of the content of
the constitution was itself a matter of coordination or that the constitution
works by successfully coordinating actions under it”.*

Claiming that the content of a particular constitution coordinated the most
important sectors of a society may be given as an account of a successtul
constitution-making process and as an explanation of why the content of a
particular constitution is such. So following Hardin’s account, we can claim
that the American-constitution making processes coordinated the most impor-
tant economic interests and, we may add, following Weingast, also the most

214 at 251.
B Id at 252.
44
1d. at 54.
HARDIN, supra note 37, at 103.
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important attitudes about the appropriate role of government (i.e. that those
interests and attitudes were coordinated on the content of the constitution).

Now when we claim that a constitution that works is a coordination device,
we are claiming that actions are successfully coordinated under it; 1.e. that the
behavior that is its regulative target is attained thanks to the incentives the cons-
titution gives to the relevant individuals. That public actors act according to
the constitution as a result of their pursuit of individual benefits under cons-
titutional laws.

The need of separating these two senses in which a constitution is a coor-
dination device follows from the recognition that an account of modern cons-
titutional government requires a two-stage theory." Success in coordinating
on a particular constitutional content does not guarantee that the individuals
who populate the institutions created by the constitution will coordinate un-
der it. In other words, a successful constitution-making process is not suffi-
cient for constitutional efficacy. This is the case because constitutions create
and distribute power in ways that are not predictable ex ante. Moreover, cons-
titutions are complex systems that often have unintended effects. Therefore,
what enables coordination on a particular constitutional content and what
enables coordination under that constitution require separate accounts. In
particular, while the former necessarily deals only with interests and other
motivations exogenous to the constitution, the latter requires the incorporation
of motivations endogenous to it.

If T am right, the source of Weingast’s problematic account of constitutio-
nal efficacy lies in his conflation of the two stages required by a satisfactory
theory of modern constitutional government. He conflates the determinants
of coordination on constitutional content with the determinants of coordi-
nation under a modern constitutional order. Weingast’s account is then an
instance in which I claim we can have norm-behavior congruence without
efficacy in the strong sense linked to research on how codified constitutions
can motivate politicians to behave in ways consistent with the ideals of cons-
titutionalism and the rule of law. It also exemplifies why I claim constitutional
efficacy as equilibrium implies a conceptualization of constitutional efficacy
that is too broad for this research agenda, and thus why we would need to
make sure to incorporate controls endogenous to the constitution if we what
to purse this research aims.

V. CONCLUSION

It is not uncommon for social science research to overlook the importance
of the conceptualizations they use in their proposals and how adequate they
are given their research objectives. In this paper, I have defended a modest,

0 Seeid. at 83.
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but nevertheless hopefully useful, claim: that overlooking certain conceptual
difficulties is detrimental to the advancement of the theoretical and empiri-
cal agenda on constitutional efficacy. I have argued that It is not uncommon
for social and political science research in this area to overlook the question
“how should constitutional efficacy be conceptualized?” A close analysis of
academic sources makes it clear that even specialized literature on questions
related to constitutional (or more broadly formal) efficacy have assumed con-
ceptualizations that are theoretically problematic given their research objec-
tives, potentially leading to theoretical inconsistencies or inaccurate empi-
rical conclusions. To exemplify this point, I analyzed the conceptualization
of constitutional efficacy used by Barry Weingast’s “The Political Founda-
tions of Democracy and the Rule of Law” and Gretchen Helmke and Steven
Levitsky’s Informal Institutions and Democracy. I showed that conceptualizations
of constitutional (or more broadly formal) efficacy used in their theoretical
proposals are not adequately suited to their own research objectives, and that
this conceptual misfit affects the theoretical consistency and empirical appli-
cability of their conclusions.

I believe that the lack of adequacy between the conceptualization of cons-
titutional efficacy used these texts and their research objectives has the fo-
llowing cause: on the one hand we what to understand how and when ins-
titutions in general, and codified constitutions in particular, motivate public
officials to behave in ways that embody the political ideals of constitutionalism
and the rule of law. These research objectives do require a conceptualization
of constitutional (or formal) efficacy that is demanding, where norm-behavior
congruence is a necessary but not sufficient condition. This adequate concep-
tualization requires theoretical accounts and empirical methodologies that
are less simple and elegant than those in which norm-behavior congruence
is both necessary and sufficient. Unfortunately, as I have shown in this paper,
though simpler and more elegant this conceptualization is not well suited for
such research puropses. In this area, it seems to be true the dictum that says
that simplicity is inversely proportional to relevance.”’

7 NAVARRO, supra note 8. Chap. 1.
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1. INTRODUCTION

In 2000, Mexico’s family law took an unprecedented turn: the Civil Code
for the Federal District was amended to grant nearly full marriage rights to
concubinage unions.' This was followed by similar amendments between
2006 and 2009 that legalized civil unions, same-sex marriage and adoption
by same-sex partners, unilateral divorce and abortion.” With these reforms,
Mexico broke new ground in the realm of equal rights.

Often neglected by commentators in this area are the complex layers of
political, jurisdictional and legal change which gave rise to this new wave
of family law rights in Mexico. Unsurprisingly, most of these reforms were
influenced by political events.” As capital of the nation, the area called the

! Codigo Civil para el Distrito Federal [C.C.ED.] [Mexico City Civil Code], as amended,
Diario Oficial de la Federacion [D.O.], 25 de mayo del 200 (Mex.)

? Decreto de Ley de Sociedad de Convivencia para el Distrito Federal [.L.L'TED.] [De-
cree of the Law of Living Together for the Iederal District], as amended, Gaceta Oficial del
Distrito Federal [G.O.D.F], November of 2006. See Decreto por el que se reforma el Codigo
Penal para el Distrito Federal y se adiciona la Ley de Salud para el Distrito Federal [Decree
by which the Penal Code of the Federal District is ammended and additions are made to the
Health Law of the Federal District], México, Gaceta Oficial del Distrito Federal, April 26 of 2007;
See also Decreto por el que se reforma y deroga el Codigo Civil para el Distrito Federal y se re-
forma, deroga y adiciona el C6digo de Procedimientos Civiles para el Distrito Federal [Decree
by which provisions of the Civil Code and the Proceedural Civil Code of the Federal District
are ammended and abolished], México, Gaceta Oficial del Distrito Federal, October 03 of 2008 ;
See also Decreto por el que se reforman diversas disposiciones del Codigo Civil para el Distrito
Federal y del Codigo de Procedimientos Civiles para el Distrito Federal [Decree by which di-
verse provisions of the Civil Code and the Proceedural Civil Code of the Federal District are
ammended|, México, Gaceta Oficial del Distrito Federal, December 29 of 2009.

s Up until the 1986 reforms, the Federal District had been governed indirectly by the Presi-
dent of the Republic, who delegated his authority to a federally-appointed Head of the Federal
District Department, referred to as the Regente (Regent). The imposition of a representative
selected by the federal government and not by the city’s inhabitants was a source of constant
and often bitter resentment among Mexico City residents. The 1996 Constitutional Reforms,
introduced by presidents Carlos Salinas and Ernesto Zedillo, altered the federal government’s
power structure by substituting the Regent with the newly-created “Jefe de Gobierno del Dis-
trito Federal” (Government Head of the Federal District), which was to be chosen through
popular election. The first popular election of this new political figure took place in 1997,
when the position was won by Cuauhtémoc Cardenas, head of the leftist Partido Revolucionario
Democrdtico (Democratic Revolutionary Party, referred to as “PRD”). Cuauhtémoc Cardenas
became a candidate in the 2000 presidential election, won by Vicente Fox of the Partido de
Accion Nacwonal (National Action Party, known as “PAN”). These changes gave a powerful plat-
form to the PRD, which used it to make key political and legislative gains on a national level.
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Federal District (Distrito Federal) —at the heart of the Mexico City metropoli-
tan arca— was under the authority of the federal government until 1997.
This jurisdicion included private law matters.* The National Congress was
authorized to legislate for the Mexico City; appoint its judiciary; and divide
and distribute the City’s internal divisions, including civil and criminal legis-
lation. In effect, the nation’s President was authorized to unilaterally appoint
(and remove) the Federal District’s two main executives, the local governor
and attorney general.’

This situation changed abuptly in 1997 when the federal Constitution was
amended to give residents of Mexico City a “mixed system of distribution
of competence”.® In essence, it granted independence to the DE transfer-
ring authority from the federal government to the City’s executive, judicial,
and legislative branches.” This transition included the granting of legislative
authority in both civil and criminal matters.

In 2000, Mexico City enacted a new civil code” that changed in subtle
yet significant ways the regulation of family law. In a sense, these changes
illustrate the main idea of this article, i.e., that the interaction of federalism,
centralization and other forms of hybrid jurisdictional authority have had a
major impact on family law. As Daniel Elazar noted, “after many years being
neglected as a proper political study, federalism has become a major issue in

* Constitucion Politica de los Estados Unidos Mexicanos [Const.], as amended México, Dia-
rio Oficial de la Federacion [D.O.], art. 122, section C, first requisite, subsection V, 5 de febrero
de 1917 (Mex.); See Estatuto General del Distrito Federal [G.S.FD.] [General Statute of the
Federal District] as amended, art. 52-66, 26, Diario Oficial de la Federaciéon [D.O.], Julio de
1994.

I

6 JosEt MARIA SERNA DE LA GARZA, EL SISTEMA FEDERAL MEXICANO. UN ANALISIS JURIDICO 50
(Instituto de Investigaciones Juridicas UNAM 2008).

7 Gracicla S. Jasa, Family Law Reform in Mexico City: The Contemporary Legal and Political Inter-
sections, THE INTERNATIONAL SURVEY OF FamiLy Law, 267, 270-271 (2013).

% Id.,at 71. See Reforms to Constitucién Politica de los Estados Unidos Mexicanos [Const.],
as amended México, Diario Oficial de la Federacion [D.O.], art. 122, 22 de agosto de 1996
(Mex.) At the inception of the legal independence of Mexico City, both the federal govern-
ment and Mexico City had the exact same civil codes (the Codigo Civil Federal [Federal Civil
Code] [CCF]) that remained applicable for the Federal District. However, the 1996 constitu-
tional reforms gave the Federal District executive, judicial, and legislative independence from
the federal government, which included the power to legislate in civil and criminal matters.
In the year 2000, the Legislative Assembly for Mexico City, published a number of reforms to
the Codigo Civil para el Distrito Federal 2000 that were mainly directed at reorganizing and
redefining the family. See Decreto por el cual se derogan, reforman y adicionan diversas dis-
posiciones del Cédigo Civil para el Distrito Federal en materia comun y para toda la reptblica
en materia federal y el Codigo de Procedimientos Civiles para el Distrito Federal [Decree abol-
ishing, ammendeding and adding diverse provisions of the Civil Code for the Federal Disrict
applicable in local matter and throughout the Republic in federal matters and the Procedural
Civil Code fo rthe Federal District] [DCCFDRPCCFD], as amended Gaceta Oficial del Dis-
trito Federal [G.O.D.I'], 25 de mayo de 2000 (Mex.).
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world affairs and political science...” Given the strong disposition of federal
laws and governance, it is more important than ever for scholars to study the
underlying basis of these interactions in order to better understand how juris-
diction shapes family law."

To better appreciate these issues, this article has taken a comparative ap-
proach. At this point it should be noted that Mexican legal scholars and prac-
titioners have until recently given short shrift to the issue of federalism,' as
they were convinced that Mexico has never “really” been federalist given its
strong centralist tendencies.”” This interpretation is not without merit,"” as
centralism is firmly-rooted in Mexico’s early social, political, and legal history
and, as a consequence, is deeply ingrained in the thinking of legal scholars."
For this reason, academics have tended to strongly emphasize the similar-

® Daniel Elazar, Federalism: Aftermath of the 1980s and Prospects for the 1990s. International and
comparative federalism, 26 PoriTicaL SciENcE & Porrrics, 190 (1993).

10 See JorL A. NICHOLS, MARRIAGE AND DIVORCE IN A MULTICULTURAL CONTEXT: MULTI-

TIERED MARRIAGE AND THE BOUNDARIES OF CIvIL Law AND RELIGION, (Cambridge University
Press 2011). Nichols undertakes a similar approach to the examination of change in marriage
and divorce laws but with a focus on the “conflicts between civil law and religious norms in the
arena of family law”.
" Federalism as viewed by the States may be split into two distinct approaches: revisionism
of Mexico’s early political history and the more recent “new federalism” literature. The first
group includes the works of Nettie Lee Benson, Timothy Anna, and Jesus Reyes Heroles who
have shown that before Mexico’s first federalist phase in 1824, the country was not as unified as
the centralists/conservatives have claimed, as the provinces considered themselves both “inde-
pendent” and “sovereign” in all matters within their borders. Since the late 1990’s, the State’s
view of federalism has been strongly influenced by Peter Ward and Alicia Hernandez Chavez.
These works have drawn attention to governance changes among the levels and branches of
government in the 1990’ to reforms to reduce the centralization of legal and political power in
key areas. While these inquiries have helped academics to better understand how federalism/
regionalism has impacted political and social processes, none have directly connected the issue
of states’ residual rights, the federal pact and family law. See: ALicia HERNANDEZ CHAVEZ, ¢HA-
CIA UN NUEVO FEDERALISMO? (Fondo de Cultura Econémica 1996); Jos¢ Natividad Gonzalez
Paras & ARMANDO LABRA, LA GOBERNABILIDAD DEMOCRATICA EN Mixico 97-128 (Instituto Na-
cional de la Administraciéon Pablica 2000).

12 See JORGE CARPIZO, Sistema Federal Mexicano, in 1.OS SISTEMAS FEDERALES DEL CONTINENETE
AMERICANO, (FCE-UNAM ed., 1972). Jorge Carpizo describes Mexican federalism as the strug-
gle between two extremes, the “idea” versus the “reality” of federalism in Mexico. See also Me-
cham Lloyd, Mexican Federalism: Fact or Fiction?, 208 THE ANNALS OF THE AMERICAN ACADEMY OF
PoriticaL AND SociAL SCIENCE, (1940); See also STEPHEN ZaMORA, MEXICAN Law 120 (Oxford
University Press 2004).

B Feree Tena RaMiREZ, DERECHO CIONSTITUCIONAL MEXICANO 110-111 (Porrta 1998); See
also IaNac10 BURGOA, DERECHO CONSTITUCIONAL MEXICANO 421 (Porrta, 1989); See also JORGE
CARPIZO, Sistema Federal Mexicano, in 1.OS SISTEMAS FEDERALES DEL CONTINENETE AMERICANO,
(FCE-UNAM ed., 1972); See also Luis Aguilar Villanueva, El federalismo mexicano: funcionamiento y
tareas pendientes, 58 REVISTA MEXICANA DE SOCIOLOGIA, (1996).

1 Jorge Carpizo, Sistema Federal Mexicano, 81 GACETA MEXICANA DE ADMINISTRACION PUBLICA
EstataL Y MUNICIPAL, 128-131 ( 1981).
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ity and centralization of the nation’s civil laws rather than their diversity. In
truth, the states’ authority to regulate private legal matters has been largely
symbolic, superceded by three key factors: (a) the centralized power exercised
by the Federal District over state jurisdiction;' (b) the national and state-level
political monopoly held by the Partido Revolucionario Institucional (“PRI”) for
over 70 years;'® and (c) the “uniformizing effect” that federal civil legislation
has had on Mexico’s 31 state codes."

Despite this dismissal, this federalist debate has been around since the
early 19" century, a perennial struggle between national civil law and state
law."® As a result, the interpretation of civil law switched often during the
19" century,® at which time the debate was revived by comparative legal
scholars in order to unify the civil laws in Mexico by centralizing private law
codification.” Comparitivist supporters of centralism (i.e., substantive, proce-
dural, civil and criminal law) argued that legal unity would enhance political
unity.”! Labelling the Mexican federalist system as “artificially diverse,” many
scholars argued that the unity of private law would not affect federalism given

' Jorge Vargas, Conflict of Laws in Mexico: The New Rules Introduced by the 1988 Amendments, 28
THE INTERNATIONAL LAWYER, 659-658 (1994).

16 g7

V1.

'8 n 1842, the authority of the federal legislature was amplified to authorize the making
of civil, criminal, commercial, and mineral codes applicable to the whole republic. This power
was extended in 1856, the basis of which Benito Juarez, then governor of Veracruz, requisi-
tioned the drafting of a civil code: Bases Orgdnicas de la Repiblica Mexicana de 1843, 14-06-1843.
Chavez Ascencio notes that “[t]he struggle by the state to assume authority over marriage,
required the elaboration of a theory of marriage as a contract...and as means to justify the
intervention of the state implicating that its essence is constituted by the liberty of marriage
consorts.” Thus, the success of civil marriage in Mexico consisted in its symbolic “affirmation
and respect to the liberty of creed”, MANUEL CHAVEZ ASENCIO, LA FAMILIA EN EL DERECHO:
DERECHO DE FAMILIA Y RELACIONES JURIDICAS FAMILIARES (Porraa 2007).

19" See Ma. del Refugio Gonzalez, Notas para el estudio del proceso de la codificacion civil en México
(1821-1928), in LiBRO DEL CINCUENTENARIO DEL CODIGO CiviL, (Instituto de Investigaciones
Juridicas ed., 1978).

20 See FERNANDO SERRANO MIGALLON, LLOS MAESTROS DEL EXILIO ESPANOL EN LA FACULTAD
DE DERECHO 145 (Porrta, 2003); See also Jorge Carpizo, EsTUDIOS CONSTITUCIONALES, 143-144
(Porraa-UNAM, 1999).

' During the twentieth century, debate for a centralized civil code was fomented by com-
parative scholars, who were convinced of the benefits of one federal civil code that applied to
all states. Supporters of a centralized code argued that Mexico’s private law diversity was in-
coherent from historical, social, and cultural perspectives. They cited the example of the United
States where adoption of the U.S. federal system had, in effect, “disintegrated” the nation’s for-
mer political, religious, linguistic, economic, legal, and social unity. Moreover, the diversity of
private law that existed was deemed more “formal” than real, given the continued influence
of Spanish law within civil codes and the widespread adoption of federal codes in 1870, 1884
and 1928 by state legislatures. Scholars believed that the centalization of private law would
not affect federalism.
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that unification would only consolidate the already existing unity that under-
pinned most state codes.” As stated in the Proposal for a Uniform Civil Code
by the Institute of Comparative Law: “La unificacion legislativa en nada afecta el
sistema_federal, porque no se toca su esencia: la descentralizacion politica, ni tampoco se
disminuye la descentralizacion administrativa.”” [Legislative unification does not at
all affect the federal system, because it does not touch its essence: the political
decentralization nor does it diminish administrative decentralization.] Critics
were quick to claim otherwise.”

This article makes three assumptions: (a) “real federalism” has never ex-
isted in Mexico, as most state civil laws are alike; (b) states often copy verbatim
the federal civil code; and (c) states have been happy to share residual civil law
powers with the federal government as a baseline to further the conversation
on Mexican family law federalism. In doing so, it examines how family law
governance in Mexico changed during the 19" and 20" centuries (with em-
phasis on the period following independence) and analyzes how cohabitation
and divorce laws were impacted by changes in the application of family law.
Despite Mexico’s highly centralized system, the states have played a greater
role than centralist assumptions suggest, both in terms of their influence over
family law and state-federal relations. This article argues that the centralist
doctrine that permeates private law thinking in Mexico —if not revised both
for the past and present— seriously undermines attempts to understand legal
change and improve Mexican family law.

This article is divided into five sections. Part one analyzes how centralist
assumptions regarding civil law have obscured the complex history of fam-
ily governance in Mexico. Part two examines how these assumptions have
understated the diverse roles played by states in shaping concubinage and
divorce laws for women during the early 19" century. Part three and four
separately examine how these assumptions have diminished numerous family
laws and policies enacted in the early 20" century in matters of concubinage
and divorce. Part five concludes by explaining why a reassessment of family
law governance is vital to current efforts at reform. It also considers ways in
which a comparative law perspective helps this reassessment.

II. LocaL CoDES AS SYMBOLS OF FEDERALISM: 1820-1830

Until federalism and the separation of powers were formally adopted in the
Constitution of 1917, Mexico’s system of governance formally shifted six
different times. During the early period of the nation’s struggle for indepen-
dence, it was assumed that centralist traditions, both republican and monar-

2 Javier Elola, £l Estudio de Derecho Comparado, Instrumento de la Unificacion Juridica Internacio-
nal, 32 BOLETIN DEL INSTITUTO DE DERECHO COMPARADO, 4-9 (1958).

2

I
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chical, would continue in force.” After the nation broke relations with Spain,
Mexican courts continued to apply Spanish colonial law in private legal mat-
ters, a situation which continued throughout the 19" century.*® The Consti-
tution of Apatzingan of 1814 confirmed this doctrine by deeming old laws
valid until the enactment of new ones. The Constitution of Cadiz of 1821
reaffirmed this same principle. The result was that in private legal matters,
Spanish law held sway. This situation did not change until the enactment of
Mexican civil codes.

It should be noted that legal uniformity —even at this time— was a vital
concern. Article 258 of the Constitution of Cadiz of 1821 stated that its
provisions were to be applied “one and the same throughout the monarchy,
without prejudice of the variations” that could result from their application
by local courts. The Constitution of Apatzingan of 1814, influenced by the
Constitution of Cadiz of 1812, preserved the centre’s political control. In
1821, Mexican states including Oaxaca, Zacatecas, Guadalajara (state of
Jalisco) and Guanajuato sought self-governance. Some areas formed regional
councils with the intent of separating and, as independent states, joining a
federation with other Mexican provinces. Many entered into inter-provincial
treaties as a stepping-stone towards the establishment of a federation.

The move to create a federal republic sparked political ambitions of au-
tonomy by the states. As Nettie Lee Benson noted in 1823, rather than be-
ing a “united country”, Mexico was a made up of “virtually autonomous
provinces.”” The first organic law in Mexico, drafted by Ignacio Rayon,
helped provinces retain their administrative autonomy within a centralist state.

Given the need for political reconstruction and recovery from economic
hardships caused by internal wars, the power held by the Mexican provinces
at this time resembled more a confederacy than a federalist union. The au-
tonomy enjoyed by local polities during this period led regions and provinces
to first reject all proposals that entailed centralization of political powers, but
most subsequently accepted radical federalist claims. For example, the enact-
ment of both Santa Anna’s Veracruz Plan of 1822 and the Casa Mata Plan
helped facilitate the establishment of the Federal Republic. The Casa Mata

» Mecham Lloyd, The origins of federalism in Mexico, 18 THE HispaNic: AMERICAN. HISTORI-
caL RevIEW, 164 (1938).

% In addition, doctrinaires continued to use Spanish laws and institution to interpret pri-
vate law. The idea of granting federal authority over traditionally local matters —for the sake
of uniformity— were also included in the first constitutional documents. However, none of the
initial constitutional documents (The Constitution of 1824, the Seven Constitution of 1836,
and the Constitution of 1857) had provisions that gave the federal government jurisdiction
over private law; or indicated which laws prevailed in these matters; or the order in which they
applied. In 1856, the Provisional Organic Statute of the Mexican Republic was enacted as a
result of emergency conditions it included a residual clause in favour of the federal govern-
ment that gave to the President all rights that were not expressly reserved to the states.

7" Nettie Lee Benson, The Plan of Casa Mata, 25 'THE Hispanic AMERICAN. HISTORICAL RE-
VIEW, 45-55 (1945).
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Plan also called for the establishment of a new federal Congress; and granted
administrative control of the provinces to provincial deputations. Provinces
quickly adhered to the Plan, declaring their authority over political and eco-
nomic affairs until a new central government was formed. By 1822, Nueva
Vizcaya, San Luis Potosi, Zacatecas, Guadalajara, Guanajuato, Michoacan,
Mexico, Puebla, Vera Cruz, Oaxaca, Yucatan, Sonora and Sinaloa and the
Eastern Interior Provinces had created their own provincial deputations.

In May 1823, attempts by the first restored Congress to structure a highly
centralized federal government were vehemently rejected by the provinces.
While this occurred, the federal government weakened and transferred many
governmental functions to state agencies. As a result, municipalities became
the basis of Mexico’s political infrastructure. The central government, ruled
by General Agustin de Iturbide, was confined to Mexico City, while each pro-
vince declared its independence by establishing its own provincial government.

Yucatan became the first entity to establish an independent government
and declare itself a federation. In 1823, Yucatan’s delegation called for the
election of a local official to govern the state until the National Congress had
formed the federal government. Other provinces followed suit, including the
delegation of Guadalajara, which in May 1823 suspended enforcement of all
national law until the demand for a federation was enforced. The Act vested
chief authority in the provincial delegation and called other states to follow
their lead. In July 1823, Zacatecas declared independence from the Mexican
Republic, and in the following years, several other states sought complete
political autonomy. For obvious reasons, these ambitions were not welcomed
by the central government.

During the Constitutional Congress of 1823-1824, the issue of whether
Mexico City or the provinces had legislative authority in matters of civil law
generated considerable tension. Given the nation’s colonial past, it was expec-
ted that Congress would follow the model based on codes in the Cadiz Cons-
titution. The opposing sides held their respective views: the liberals advocated
federalism and argued that the central authorities needed to respect state
sovereignty. Conservatives, on the other hand, contended that only a strong
central government could establish uniformity and impose nation-wide order
in civil law matters.

After the congressional session of October 1824, Juan Cayetano, a re-
presentative from Jalisco, sent a letter to the Aguila Mexicana newspaper
to report a discussion he had held with a certain representative regarding a
proposal to grant the states authority to enact their own civil codes. During
this discussion, Cayetano said that states were sovereign independent entities
with the power to enact legislation in civil and criminal matters. According to
Cayetano, the Congress had no role in creating civil or criminal codes, which
was “manifestly counter to the liberty and sovereignty” of the states.
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The tensions between nationalists, federalists, and centralists culminated
with the Constitution of 1824 which® established —for the first time— a
federal system divided into national and state governments, each with their
own legislative, judicial and executive branches.” The Constitution empowe-
red states by recognizing them as free and sovereign, with the right to elect
their own president and vice president.” In addition, each state was consi-
dered free, independent, and sovereign regarding their internal affairs® and
federal congresses held more authority than the executive branches.™

Federalists had the upper hand with regard to legislative authority in mat-
ters of civil law. Although more than one proposal contained clauses that
prescribed a national civil code,” the final text of the 1824 Constitution failed
to include any such provision.

Although the Constitution of 1824 gave Congress the power to harmonize
laws in states and territories with regard to certificates, registries and court
procedures, states were authorized to enact civil codes on the basis of their
own constitutions.*”* During this period, the state of Oaxaca (1827) passed its
own code; Zacatecas (1829) published a draft for consideration; and Jalisco
published part one of its own civil code. The Constitution of 1824, howe-
ver, failed to include any viable formula to divide powers between Mexico
City and provincial governments.” While liberals and conservatives debated
whether the nation was better off’ with a centralized and/or single national
civil law system, the de facto reality was federalism and state sovereignty, which
meant that each state had to enact its own codes.

After Congress proclaimed federalism, nineteen states were included (i.e.,
Chiapas, Chihuahua, Coahuila and Texas, Durango, Guanajuato, Mexi-
co, Michoacan, Nuevo Leon, Oaxaca, Puebla Queretaro, San Luis Potosi,
Sonora and Sinaloa, Tabasco, Tamaulipas, Veracruz, Jalisco, Yucatan, and
Zacatecas) and four areas were designated “territories” (Alta California, Baja
California, Colima, and Santa Fe de Nuevo Mexico). Seventeen of the nine-
teen states enacted constitutions by the end of 1826; and except for Jalisco
and San Luis Potosi, every state had abandoned its radical federalist claims.*

* Id at113.

2 TENA supra note 13 at 110.

30 Anna Trmorhy, ForainG Mexico: 1821-1835 167 (University of Nebraska Press, 2001).
U Id at 128-131.

2 Id. at 34.

3 GonzaLez supra note 19 at 113-114.

** Constitucion Politica de los Estados Unidos Mexicanos [Const.], as amended México,

Diario Oficial de la Federacion [D.O.], art. 145, 4 de noviembre de 1884 (Mex.)

% Id art. 157-162. Contained a sct residual powers in favour of departments (states), a
formula that was readopted in the Constitution of 1917. Consideration of a federal formula
began only in 1842 and was included since then in several constitutional drafts. One major
disagreement was whether states were sovereign and free in all matters not covered by the
constitution.

% Lrovp supra note 25 at 172.
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During this first phase of federalism, state governments gained significant
political power.

1. States’ Regulation of Family Law on the Basts of Revolutionary Principles

Inspired by the separatist movement, new state legislatures moved quickly
to take advantage of their administrative autonomy by enacting their own civil
codes. Committees were created by state governments to enact civil statutes to
help resolve pressing political and legal issues. At this point, there was wide di-
versity regarding Church-State relations. Although four states (Oaxaca, Zaca-
tecas, Jalisco and Guanajuato) formally enacted their own codes, only Oaxaca
completed and published its Code. While ultimately two states finished their
projects during this period, they remained valid for only a short duration.

Given the political climate, the states’ regulation of family law coincided
with key revolutionary aims.” Every state except for Zacatecas maintained
the Church’s primacy in family law matters.” The Civil Code of Oaxaca and
draft codes proposed in Zacatecas, Jalisco and Guanajuato were the first to
incorporate revolutionary principles at a family law level, including the sepa-
ration of Church and State and the abolition of patriarchical colonial laws.*
Given anti-centralist and anti-clerical sentiments, the states also pressed for
more egalitarian and secular family institutions, which helped pave the way
for the formal recognition of concubinage unions and the children born of
such unions, as well as the legalization of civil divorce.*

2. Zacatecas: Weakening of the Church’s Power and Authority

over Marriage

The most radical legislative proposal was that of Zacatecas, which aimed
at reducing the Church’s authority over marriage.*' Discussion regarding this

37 Tt was through one of the Laws of Reform, the Ley de Matrimonio Civil del 23 de julio
de 1859 [Law of Civil Matrimony of 1859] that marriage was removed from the church’s
jurisdiction. Article 1 of the law defines marriage as a civil contract and establishes the state
as the single legitimizing institution. This law also recognized divorce as a “temporary separa-
tion” of spouses that did not leave either party free to remarry (art. 4, 20, 21 26).

% GonzALEz supra note 19 at 118.

1
* Despite the anticlerical sentiments of the era, the Church remained inextricably in-
volved in regulating and administering family law. The State of Mexico was considering a
draft Criminal Code that persecuted non-Catholic behaviour and punished crimes “against
the Church”. See Crcinia ADRIANA BAuTIiSTA GARCIA, LLAS DISYUNTIVAS DEL ESTADO Y DE LA
IGLESIA EN LA CONSOLIDACION DEL ORDEN LIBERAL, Mixico 1856-1910, (El Colegio de México
A.C., 2012).

" GonzALez supra note 19 at 118.
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civil code began as early as 1824, but it wasn’t until 1828 that a special com-
mission developed and published a draft for discussion. The legislation was
then amended and resubmitted for review in 1829 but never approved.” The
two proposals were notable given the local inclination towards a radical inter-
pretation of federalism; in effect, it became one of the first states to declare
political autonomy.” From 1827 to 1829, a movement arose in Zacatecas to
give state law precedence over religious law. The change of marriage from
religious sacrament to civil ceremony, and the removal of the Church’s juris-
diction over family matters, amounted to a rejection of centuries of Church
doctrine.” The first proposal of 1827 stripped religious authorities of any
authority over marriage, and described matrimony in purely contractual
terms.* It recognized local municipalities’ power to formalize marriage'® and
invalidated unions that were not established in accordance with civil statutes.
In effect, religious marriages would not be legally acknowledged by the sta-
te."” The state was thereby empowered to revoke church-ordained marriages
that failed to satisfy civil law requisites, as well as punish religious figures that
authorized such unions.*

In the end, this draft law was never approved, and a later proposal in 1828
reversed the legislature’s goals of secularization. In the 1828 version, the
Church regained rights over marriage; and unless they explicitly contrave-
ned civil law, parishes retained authority to formalize marriage.” Although
this statute established a civil marriage registry, it also issued warnings about
subsequent attempts to secularize civil laws. Additional laws were passed to
complement religious laws over family and marriage.”

3. Oaxaca: Shift toward Gender Equality and Parent-child Relations

The state of Oaxaca, the first Latin American jurisdiction to enact a civil
code, was also an important crucible of the liberal family law movement born
during this period. In 1825, Oaxaca’s government published a state constitu-
tion that authorized its legislature to enact both civil and criminal statutes. This

*2 Aguedam Venegas de la Torre, Los avatares de una justicia legalista: el proceso de codificacion en
Lacatecas de 1824 a 1835, 13 SIGNOS HISTORICOS 55 (2011).

Y Id. at 46.

' 1d at 68.

1 José Enciso Contreras, £/ Proyecto de Codigo Cuil Presentado al Segundo Congreso Constitucional
del Estado Libre de Sacatecas, 1829, REVISTA MEXICANA DE HISTORIA DEL DERECHO, 236 (2011).
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first code was published in three parts: volume 1 in 1827, volume 2 in 1828,
and volume 3 in 1829. The Civil Code of Oaxaca recognized the role played
by religious law regarding matrimony, non-vincular divorce (otherwise known
as the separation of bed and board) and the legitimacy of Catholic marriages.’'
Although its secularizing provisions were not as extreme as proposals in other
states (e.g., Zacatecas),”” Oaxaca’s Civil Code represented an important shift in
favour of gender equality and parent-child relations. The principles embodied
in this document, in fact, went far beyond any provision proposed over the
course of the next three decades for the federal civil code, including the lower-
ing of the age of emancipation to 21 for both men and women.” Oaxaca’s civil
code also prohibited parents from receiving usufruct rights over minor chil-
dren’s independently-earned income;™ this was important because Mexican
elites were using restrictive colonial laws to control the marriage of heirs. While
the code still required parental consent for marriage, it applied only to men
under the age of twenty-five and women under twenty-three.”

In regard to gender equality, the state’s Civil Code integrated both or-
thodox and progressive principles. While preserving males’ dominant rights
(e.g., when parents disagreed, the father’s decision took precedence),” it also
extended women’s rights (e.g., women were allowed to enter into legal busi-
ness contracts without their husband’s permission).”” While paternal rights
were previously reserved to men, the state’s code permitted women over the
age of fifty to legally adopt minors and act as their guardian. It also protected
widows’ paternal and guardianship rights upon remarriage.”

The civil codes of both Zacatecas and Oaxaca granted parents with only
one child testamentary freedom over half the estate, which could be lowered
to one-fourth if there were three or more children. This right allowed fathers
to bequeath, if they so wished, part of their estate to their illegitimate off-
spring or concubines.” The code also granted rights over parental property
to both “natural” and “illegitimate” offspring through the guise of support.*

! Fernando Alejandro Vazquez Pando, Notas para el Estudio de la historia de la codificacion del
Derecho Civil en Mexico, de 1810 a 1834, 4 JURIDICA. ANUARIO DEL DEPARTAMENTO DE DERECHO DE
LA UNIVERSIDAD IBEROAMERICANA, 395 (1972).
I
GONZALEZ supra note 19 at 115.
I
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Notably, the code granted the administration of inheritances received by il-
legitimate children to the beneficiaries.”'

The innovative civil laws introduced by both Zacatecas and Oaxaca were
controversial from several standpoints. First, the mere mention of concubines
in civil codes was, in the opinion of many conservatives, “morally wrong and
contrary to the legal institution of marriage.”* According to these commenta-
tors, increasing testamentary freedom and granting inheritance rights to illegiti-
mate children threatened the very foundation of family. Most liberals, however,
held that concubines were an integral “part of the fabric of Mexican culture,
customs and social mores”.*”” They also argued that by refusing to recognize
concubinage, far too many women and children were left without any legal
protection.” Debate over the extent of the reform aggravated ideological dif-
ferences and eventually led to small but notable disparities between state civil
codes and the “customs and uses” of local communities regarding concubinage.

III. DuAL FEDERAL-STATE FaMmiry Law System: 1835 1o 1916

The autonomy of Mexican states in family law matters lasted only a short
time. Until the publication of the Civil Code of 1870, no statute remained
in effect long enough to fully abrogate colonial era law. This situation was
exacerbated by the Coourt’s elusiveness with regard to its jurisdiction over sta-
te civil law and its continued reliance on Spanish statutes long after Mexico
had enacted its own codes. No charter authorized during this period —the
Constitutions of 1824, 1836 or 1846— stipulated which government had
jurisdiction over civil law, what laws took precedence and the order in which
they were to be applied. Commentators continued to rely upon Spanish laws
and institutions to adjudicate matters of civil law.

In May 1835, the first republic was replaced by a central republic under
the leadership of Santa Anna.” By 1836, a new constitution —the Seven
Laws (Siete Leyes) Constitution— established a unitary government which
stripped states of their economic and political autonomy and reduced them
to mere departments.” This move toward centralist government was the first
of many before Mexico consolidated as a federal republic in 1917. In fact,
the nation wavered between centralism and federalism until 1867; only after

oI

52 Jorge Vargas, Concubines under Mexican Law; with a Comparative Overview of Canada, France,
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the Irench Intervention was the federalist Constitution of 1857 readopted.
During these centralist periods, many powers formerly assumed by the states
were abrogated, and the federal government began to codify and harmonize
civil law.

During the first period of centralism, from 1835 to 1846, the federal go-
vernment intended to make all codes —civil, criminal, and commercial-—
uniform for the whole nation. This intent failed, as a national code was
never enacted.”” Two private compilations of the civil law were enacted,”
both drawing on Spanish law and differing with respect to treatment of the
Church, jurisdiction in family law matters and non-vincular divorce.”

The federal system was recovered between 1846 and 1853, at which point
the only state to resume codification of civil law was Oaxaca. The governor
of Oaxaca, Benito Juarez, later proposed reforms to the code that were pu-
blished in 1837 and concluded in 1852. Although this was supposed to take
effect in April 1853, the coup by Santa Anna resulted in revocation of the
federal decree that authorized the state’s Civil Code .”

Santa Anna’s regime, which lasted between 1853 and 1855, ushered in a
new phase of centralism. Constitutional documents enacted at this time sus-
pended the state and territorial legislatures and authorities, and reestablished
the territorial divisions that existed prior to federalism. These documents de-
clared the federal authorities’ intent to establish a unified civil, criminal, and
commercial code that was to be applied throughout the nation. As a result,
Oaxaca’s approval of its Civil CGode was declared null and void.

After Santa Anna was removed from power in 1855, federalism returned
for a third time; in 1857, the Federal Constitution of the United Mexican
States was enacted.”" It should be noted that the type of federalism in effect at
this time was more centralist than that of the first and second federalist pha-
ses. Despite the reinstatement of states’ legislative rights in civil law matters,
the federal government took full responsibibility for reinvigorating codifica-
tion efforts. During this period, President Juarez commissioned the drafting
of the civil code to Justo Sierra, a renowned Mexican legal scholar. This
code was finally concluded in 1860 and, one year later, decreed by Federal
Congress to take effect in the Federal District and federal territories. All states
were invited to adopt it.

The Civil Code commissioned by President Juarez during this third fede-
ralist period never went into effect in either the Federal District or territories
during his tenure. This same code, however, served as the foundation for the

57 Maria DEL REFUGIO GonNzALEZ, EL DERECHO CIviL EN MEXICO 1821-1871 APUNTES PARA
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nation’s first national civil code (called the Imperial Civil Code, 1865-1866)
that later took effect during the French Intervention between 1863 and 1866.”

In response to President Juarez’s default on debts to European govern-
ments, France, Britain and Spain sent naval forces to demand repayment.
While both Britain and Spain negotiated, Irance sent naval forces to Vera-
cruz in 1861, driving President Juarez and his government into retreat.”” In
late 1862, Napoleon IIT —with the support of Mexican conservatives— sent
the Archduke Maximilian of Austria as “Emperor of Mexico.”"*

Contrary to many conservatives’ expectations, Maximilian did not “over-
turn” the liberal policies introduced by the Juarez regime.” The emperor
refused to suspend the Reform Laws that returned church lands and even
levied forced loans against it.”* Maximilian also improved the country’s legal
framework’” by drafting a new constitution (which provided for a hereditary
monarchy, religious toleration, equality under the law, and the elimination of
debt peonage) and enacted the first two volumes of the Imperial Civil Code
based on Justo Sierra’s draft.”” Based on French statues, this was the nation’s
first truly centralist civil code, including commercial and notarial provisions.”

Despite these liberal reforms, however, Mexican liberals were not impres-
sed. In the end, Maximilian —a foreigner sent by a European ruler to serve
as “emperor”— alienated both liberals and conservatives.” To make matters
worse, French support began to wane in 1865.%" Despite efforts to retain his
authority —aided by conservative factions and European volunteers— Maxi-
milian lost his final battle in Queretaro, where he was taken prisoner and
sentenced to death by Benito Juarez.*

IV, StMILARITIES: 1868-1885

In 1867, after Maximilian was removed from power, a federalist structure was
reinstated, but this time in a more centralized manner. The codes, tribunals

2 GONZALEZ supra note 68 at 106.
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and judicial structures established by the states to handle civil law matters after
1870 differed in many respects to those enacted during the first federalist phase.

In contrast to prior attempts, the federal government finally succeeded
in enacting a civil code in the Federal District and the territories.”” In 1867,
the National Congress appointed a committee to draft an organic code for
Mexico City and Baja California. A major aim of the Civil Code of 1870 was
to codify the Laws of Reform of 18359, 1861 and 1862, thereby ending the
confusion caused by continued application of colonial law in regard to civil
registries and matrimony.** This code, however, ended up encroaching on
states’ civil law sovereignty.

The timing of this statute was pivotal in shaping the harmonization of civil
laws during this period. Few states had enacted civil codes prior to enactment
of the Civil Code of 1870; only Veracruz and the State of Mexico succeeded
in publishing their own statutes prior to the federal government.” The states’
delay in enacting their own civil codes, combined with federal pressure to mo-
ve quickly, resulted in the adoption by most states of the Civil Code of 1870
with few if any modifications.” Zacatecas, for example, was already in the
preoess of drafting a new code, and the State of Mexico published its code
several months earlier than expected.”” States that adopted the code with few
modifications included Chiapas, Hidalgo, Michoacan, Morelos, Queretaro,
Sinaloa, Tamaulipas and Sonora.” Campeche and Tlaxcala adopted the co-
de but incorporated more substantial changes. States that adopted the 1870
Code without any modifications whatsoever included Guanajuato, Puebla,
Durango, Guerrero, San Luis Potosi and Zacatecas.”

Worth mentioning is that while the Civil Code of 1870 went a long way
in harmonizing Mexican civil laws —including legislation enacted by states
which had pioneered civil law during the revolutionary era— there remained
small but important differences between the federal and state codes. This was
particularly true in matters regarding legal parentage, inheritance by children
born out of wedlock and non-vincular divorce.”

% The increased involvement of the federal government in the regulation of the family
since the late 1800’s had important implications for families, and particularly women, in areas
such as regulation of concubinage and divorce. The federal government’s exercise of its pow-
ers with respect to the home of the power of the union (the Federal District), foreigners and
the Civil Code of 1932 have all weakened the principle of family law federalism and have
transformed family law.
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In matters of legal parentage, the Code of 1870 and the codes of Ve-
racruz, Tlaxcala, Mexico and Oaxaca all distinguished between legitimate
children (those born within marriage), illegitimate children and those born
from adulterous relationships.”’ These codes also categorized children based
on whether their parents were married or unmarried; kids that were born to
unmarried parents who later married and recognized legal parentage were
considered legitimate but categorized as “legitimized.”” Illegitimate children
were classified based on the barriers to marriage between the parents. “Na-
tural” children were those whose parents: (a) married and “legitimized” their
offspring;” (b) were involved in an “incestuous” relation; or (c) involved one
partner who was already married.” These codes also contained the same re-
gistration rules for legitimate children (those born within marriage) and natu-
ral, illegitimate and adulterous children. (and provided for forced heirship).”

Despite these similarities, the codes differed regarding ways in which ille-
gitimate children could be legitimized. For example, in both the Civil Code
of 1870 and the 1885 code for Tlaxcala, parents could legitimize a child by
means of an explicit declaration of parentage in either the marriage cere-
mony and at any time during the marriage.” The Code of Veracruz of 1868,
however, gave newlywed parents only three months to declare parentage;
while the Code for the State of Mexico gave newlyweds up to three years.”
Another difference involved the retroactivity of parentage declarations: in
both the Civil Code of 1870 and code for Tlaxcala of 1885, the declaration
of legal parentage took effect on the date on which the parents married, whe-
reas in the Civil Code for the State of Mexico of 1870, recognition is applied
retroactively starting from the time of the child’s birth.” These differences
were significant because children’s inheritance rights were based on whether
their parents had satisfied the requisites of legitimization and/or registration,
which varied depending on where a child was born or her parents domiciled.

Differences also existed with respect to the inheritance rights of natural,
illegitimate and adulterous children. The Code of 1870 and the codes for the
states of Veracruz, Tlaxcala, and Oaxaca all impose the figure of forced in-
heritance in favour of the family.” Differences also existed with regard to how
inheritances were apportioned, as this depended upon the classification of
the illegitimate children. Under the Civil Code of 1870, legitimate offspring

o See Codigo Civil para el Distrito Federal 1870 [C.C.ED.] [Mexico City Civil Code], as
amended, art. 79, 80, 82, 83, 85, 314, 354-356, 359, 381.

92 Id., art. 354-256 & 359, 381.
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had a right to four-fifths of the estate, whereas illegitimate children were only
entitled to two-thirds and adulterous children one-half. When both illegiti-
mate and legitimate children were involved, the entitlement of the former
was reduced and adulterous children received solely alimentary support.'”
Inheritance rights in the Civil Code of Veracruz of 1868 did not distinguish
between legitimate and illegitimate, recognizing the right of illegitimate chil-
dren to alimentary support in the absence of legitimate or legitimized chil-
dren.”" By so doing, illegitimate children of all categories were stripped of
their inheritance rights. While the Code of the State of Mexico was largely si-
milar to that of Veracruz, its inheritance rules for natural children differed.'
Although the Civil Code of the State of Mexico gave illegitimate children
the same inheritance allowance as the Code of 1870, this right was diminis-
hed when other legitimate heirs were involved, such as a surviving spouse,
parent, grandparent, brother or sister. The Civil Code of Tlaxcala was more
generous with illegitimate children, as it granted them four-fifths of the estate
without additional legitimate heirs,'"” and inheritance rights even when legi-
timate heirs were involved.'”* These different approaches to the inheritance
rights of illegitimate heirs gave major importance to where the parent(s) were
domiciled.

Despite widespread diffusion of the Civil Code of 1870, states differed in
their policies towards adultery and the rights of heirs born of these unions.
The Civil Code of Veracruz of 1868 and the Civil Code of 1870 were highly
typical, as both were based on the liberal principles of the Laws of Reform.
Each code recognized the secular basis of matrimony and established pro-
tocols for the registry and formalization of birth, death and marriage. In
this way, marriages were treated as contracts rather than religious sacra-
ment.'” Important differences remained, however, with respect to concubi-
nage and heirs born of such illicit unions. In the Civil Code of Veracruz of
1868, adultery and “public concubinage” committed by husbands (a) gave
their wives the right to solicit non-vincular divorce;' (b) prohibited recog-
nition of any children born outside of marriage; and (c) permitted paternity
challenges when evidence existed that the children were born to a woman

10 Jd., art. 3373 & 3465.
"0 1d., art. 955-956, 1118-1124.
192 J4., art. 1031 & 1034-1037.
103 14, art. 2762.
104 14., art. 2759.
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vestigaciones Juridicas-UNAM, 1985); See also JORGE FERNANDEZ Ru1z, JUAREZ Y SUS CONTEM-
PORANEOS 198 (Instituto de Investigaciones Juridicas-UNAM, 2006).

106 Codigo Civil del Estado de Veracruz [C.C.E.V]] [Veracruz Civil Code], art. 228, 1868
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held as a concubine in public.'"” In contrast, the Civil Code of 1870 did not
include such draconian restrictions on the inheritance rights of children born
of illicit unions. Concubines were only mentioned in this code with regard
to a wife’s claims of adultery as grounds for non-vincular divorce'” in the
following situations: (a) adultery committed in the marital home; (b) adultery
committed outside the home with a concubine; or (c) “scandalous” adultery.
Similar to the Civil Code of Veracruz, the Civil Code of 1870 restricted esta-
te claims made by illegitimate heirs, but did not ban them categorically as in
the Code of Veracruz.'”

Major differences between these codes also existed with respect to non-
vincular divorce. Liberals and conservatives had always differed with regard
to divorce which, under the Law of Civil Matrimony of 1859, was unders-
tood as either (a) “temporal” separation that did not dissolve the marital bond;
or (b) “a separation of bed and board.”'"’ Liberals contended that reforms to
facilitate non-vincular divorce would improve the quality of marriage unions
and provide greater family stability;''" whereas conservatives argued that any
changes to facilitate divorce would harm and degrade women by taking away
the protection and security of marriage. From a conservative perspective,
vincular divorce represented a move in favour of the “divorcist” movement
endemic to the United States and represented a sharp departure from the
views of the Catholic Church and Benito Juarez, both of whom considered
marriage to be an indissoluble union.'"”

To discourage hasty divorces, the Civil Code of 1870 circumscribed mu-
tually-agreed to separations of bed and board, and introduced measures to
protect older wives and long-term marriages. Separation by mutual consent
was thus restricted to spouses who had been married between two and twenty
years. The Civil Code of 1870 also prevented the separation of husbands
from wives over the age of forty-five. In fact, divorces by mutual consent
were only permitted if the spouses agreed to attend mediation sessions for
three months as prescribed by the courts. Many feminists argued that the
gender-based differences with regard to paternity, maternity and adultery
promoted polygamy over monogamy. For example, the Code of 1870 discri-
minated against women by restricting divorce for adultery committed by the
husband under certain conditions; whereas adultery of any kind remained a valid
justification if committed by the wife. This double standard put women at

"7 Id., art. 318 & 323.
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a disadvantage by shielding men from accusations and making women easy
targets of adultery claims. Conservative critics condemned feminist groups
for demanding “sexual license” and permissivity.

This gender-based approach to adultery subjected wives to unscrupulous
husbands’ abuse, while shielding men for similar actions. Fortunately, not all
states followed this reasoning: Veracruz’s civil code, for example, did not con-
tain any explicit gender-based restrictions. It did, however, include the same
provision as the Civil Code of 1870 that allowed judges to refuse a divorce
when a spouse had “incited” adultery. Tlaxcala’s civil code did not allow gen-
der to restrict divorce for adultery; and the State of Mexico prohibited either
spouse from soliciting divorce for adultery when both partners were involved
in extramarital affairs.

Not all states followed the federal model. Under the Civil Code of 1870,
any of the following were considered valid causes for divorce: (a) adultery by
one of the spouses; (b) intent to prostitute the wife; (c) corruption of minor
children; (d) abandonment of the conjugal domicile for over two years; (e)
cruel treatment; (f) incitement of violence; or (g) commitment of a crime. The
codes of both Veracruz and Oaxaca included provisions that castigated ex-
tramarital affairs in much broader terms. In Veracruz, for example, either an
extramarital affair that is made public or even an accusation of adultery could
give rise to divorce. In Oaxaca, any violation of the marriage oath was con-
sidered to be valid grounds for divorce. Both states added additional causes
for divorce, including incurable and hereditary contagious chronic diseases.

One factor behind these widely divergent family law statutes was the cons-
titutional “ambiguity” of the federal government’s civil code. Under the
Constitution, the federal government lacked explicit power to pass civil legis-
lation, as there was an implicit understanding that states had exclusive juri-
diction in civil law matters. Only in the Federal District and territories did the
federal government retain full and exclusive legislative powers. In addition,
the nation’s move toward independence empowered the executive branch to
limit the Church’s influence, thereby broadening its influence over family law.
In light of these changes, family institutions became secularized, marriage
became a civil act.'” As a result of these developments, the scope of federal
jurisdiction in family law matters re-surfaced as a contentious issue.

Another major factor was the ideological battle between both liberals and
conservatives, and federalists and centralists regarding Church-State rela-
tions, women’s rights, divorce, and concubinage. The Laws of Reform had
laid the groundwork for liberal reform by first removing the Church from ma-
trimony. By granting the federal government power over religious worship,
Juarez secularized all civil acts, including marriage. Although the Civil Ma-
trimony Act of 1859 declared marriage to be indissoluble, it permitted non-
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vincular divorce.'* Although the reform shifted jurisdition for marriage from
the Church to the State, it ended up perpetuating both Church authority and
conservative values. Despite its intent of “rehabilitating” the legal status of
women, some felt that the 1870 Civil Code reintroduced —in a more orga-
nized and modern way— the laws, attitudes and values of colonial times.'"

1. The Cwil Code of 1884

During this period, the Code of 1870 was reformed to become the Civil
Code of 1884, which remained in force until enactment of the Civil Code
of 1928. Many scholars contend that, given only minor changes, the Civil
Code of 1884 was nearly identical to the Civil Code of 1870."° Despite this
critique, however, the Civil Code of 1884 instituted such changes as recogni-
tion of testamentary freedom and separation of property for legally married
spouses.''” These changes were significant, as testamentary freedom had the
effect of diluting wives’ negotiating power and permiting asset transfer to
non-conjugal consorts and children of unions deemed untenable under the
1870 Code. In effect, the Civil Code of 1884 tried to harmonize civil laws by
resolving many disparities between the Civil Code of 1870 and codes enacted
by the states. One example is the inclusion of additional causes of divorce for
adultery, conjugal violence and terminal illness, all included in the civil codes
of Veracruz, Mexico, Tlaxacala and Oaxaca.

Despite these changes, liberals and conservatives continued their long-run-
ning dispute regarding divorce. At this time, there were many public debates
regarding the negative consequences of divorce on women. As one author (of
the New Mexican February) stated:

We know how fleeting the beauty of a woman can be, just because she is of
the same age [as a husband is enough for decline, other causes are pregnancy,
birthing and the work of child rearing which takes a terrible toll on women.
As a result women experience substantial inequality with respect to husbands,

M Article 20 (Ley de Matrimonio Civil de 1859) stated that divorce (non-vincular) was to
be temporal and that it cannot in any way be construed as allowing the parties to enter into a
new marriage while one of the divorced parties was alive. Art. 21 stated the legitimate causes
for divorce would be “adultery of wife if not connived at by husband, adultery of husband if
public and continuous, false accusation of adultery by husband against wife, perversion of wife
by husband, thus defeating end of matrimony; incitement to commit a crime, excessive cruelty,
grave and contagious disease, and insanity to the extent that the other feared for his or her life”.
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who as a result of their physical strength and freedom from the burdens of
[pregnancy and child rearing, could consider separating from their wives and
obtaining a wife’s consent to do so only in appearance... As useful as the right
to divorce 1s to husbands, it is of questionable value to women.

In the Civil Code of 1884, reformers excluded gender-based restrictions
in cases of mutually-agreed to divorce. They also eliminated the prohibition
of divorce by mutual consent if the marriage exceeded 20 years or the wife
was over 45 years old. Drawing on notions of equal rights, legislators failed to
see how divorce was different for women in marriages that lasted less than 20
years or for women under 45 years old.'"”

Important similarities existed between the 1884 Code and the state codes
that were modeled after it. In every code, most of the events that trigge-
red legitimate divorce were similar: (a) the husband’s proposition that a wife
prostitute herself; (b) attempts by consorts to corrupt the children; (c) a plot
involving corruption or prostitution; (d) abandonment of the conjugal home
without cause; and (e) false accusation against a spouse. Despite these simi-
larities, however, variations existed that reflected a real divergence in values.
In Tlaxcala and the State of Mexico, for example, punishment for a crime
or a husband’s violence against his wife were considered adequate cause for
divorce. These causes were not recognized, however, in other states. There
was also division regarding whether gambling, drunkenness, incurable disea-
se or the infraction of marital bonds should be considered legitimate causes
for divorce. At the time of the 1884 Code, these were all deemed valid causes
in Oaxaca and Veracruz, but not in the civil codes of Tlaxcala and the State
of Mexico. More importantly, states differed with regard to mutual consent:
while the Civil Code of 1884 and the codes of Oaxaca and Veracruz deemed
mutual consent a legitimate cause, this was not the case in Tlaxcala or the
State of Mexico.

V. ATTEMPT AT NATIONALIZING AND CENTRALIZING CIVIL DIVORCE

When Venenustiano Carranza became president in 1914, several policies
inspired by the Mexican revolution and enacted by Benito Juarez were re-
voked. In addition to the Plan of Guadalupe, Carranza expressed impatience
regarding the lack of implementation of much-needed political and social
reforms.'”” Carranza, as the First Chief of the Constitutional Revolution,
adopted a policy to “crystallize the political and economic reforms required
by the country, including ‘revision of laws regulating marriage and the ci-
vil status of individuals.'” Changes introduced by Carranza included (a)

18 ARROM, supra note 60 at 508-509.
19 GoppaRD supra note 114 at 35.
0 1d,
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rejection of the revolutionary idea of civil marriage (but only as a lifetime
union); (b) acceptance of federal intervention in state civil law matters; and
(c) an openness to foreign family law reform. The autonomy granted to states
in civil law matters under the “Additions and Constitutional Law Reforms 18747
had provided state legislatures exclusive authority to legislate without having
to follow constitutional mandates."' Classifying marriage as a civil contract
under the federal Constitution, however, placed state laws and legislatures
under the authority of the federal government.'” Between 1914 and 1915,
President Carranza published two federal decrees launching vincular divor-
ce.'” The 1914 decree amended the Constitutional law passed in December
1874 that established marriage as an insoluble union."” The amendment
now decreed that civil marriages could be dissolved with the mutual and free
consent of the parties under the following circumstances: (a) after three years
of marriage; (b) when procreation was impossible; or (c) when irreconcilable
differences arose because of grave omissions by a spouse. Once the marriage
was dissolved, the former spouses could officially remarry.

One of Carranza’s most innovative reforms was no-fault divorce. By adop-
ting the Civil Code of 1870’s model of mutually-agreed separation of bed
and board, this reform permitted husband and wife to divorce on the basis of
mutual consent. In effect, spouses were required to submit a divorce request
accompanied by an agreement for support, custody and the division and ad-
ministration of communal property. After submission of this request, both
husband and wife had to attend two reconciliation sessions scheduled two
weeks apart. If reconciliation was not possible, a divorce agreement was sub-
mitted for review by a third party to ensure that the interests of spouses and
children had been properly safeguarded. At that point, the marriage could be
officially dissolved.

The introduction of vincular divorce became a signature reform of
Carranza’s presidency. As it amounted to outright rejection of key tenets of
Mexico’s revolution, many believed it would “result in the ruin” of many
of those principles.'” For this reason, conservatives advocated “indissoluble

2114, at 39.

122 o

23 Carranza’s Vincular Divorce Laws (1914) are a set of constitutional decrees that eliminat-
ed marriage as a lifetime union from the Ley Orgdnica de las Adiciones y Reformas Constitucionales, 14
de diciembre de 1874. The second decree (1915) amended the Civil Code for the Federal District
to include non-vincular divorce.

'2* The decree of 1915 had the effect of modifying the text of the Civil Code for the
Federal District and Federal Territories of 1884 by modifying the text of article 226 to: “...
divorce was the legal dissolution of the bond of marriage and provides spouses” the legal right
to enter into new marriages.

12 Speech pronounced by jurisconsult Agustin Verdigo in the National School of Jurispru-
dence in response to the proposal presented by Deputy Juan A. Mateo before the Congress of
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marriage” and opposed vincular divorce because it discriminated against vul-
nerable spouses, in most cases the wife.'

One scholar has argued that Carranza’s embrace of liberal divorce laws
was more of an appeasement of political allies who sought divorce from their
own spouses than a true desire to emancipate women.'” Despite the importan-
ce of the “female question” throughout the debate regarding the enactment
of these laws, the real issue had little to do with women and everything to do
with authority over family law matters.

Underlying the debate between liberals and conservatives lay genuine ten-
sions regarding continued federal intervention in state civil law matters. By
the time Carranza decreed the Law of Family Relations, which eliminated
family law matters from the Civil Code of 1884 and introduced vincular
divorce, questions about the law’s constitutionality had already been raised.
Giiitron Fuentenvilla writes about a member of the bar that challenged the
constitutionality of the law because it had been released by the executive
branch rather than the national Congress. To make matters worse, it had
been promulgated without any prior discussion or public consultation.'”®
These decrees only confirmed that the states’ sole jurisdiction in family law
matters was more illusory than real. Many also felt that these changes were
based on “foreign values” that resulted from a strengthening of Mexico-U.S.
relations when Carranza took office.'”

1. Yucatan and the Foreign Divorce Trade Market

Inspired by the foreign divorce trade market that had developed in the U.S.,
Mexican state legislatures moved quickly to take advantage of Carranza’s
reforms.” Suddenly it was unnecessary to allege cruelty, incompatibility or
irreconcilable differences as justification for divorce; mutual consent was dee-
med to be valid grounds by Mexican courts."”" All Mexican states lacked to
attract foreigners secking divorce was to figure out how to reduce residency
requirements.

the Union in 1981, cited in Ramoén Sanchez Medal, Los grandes cambios en el derecho_familiar en
Mexico (Porrta, 1979), at 14.

126 10

127" GopDARD supra note 114 at 38.

128 Giiitron was highly critical of the derogation of the Family Relations Act which, ac-
cording to him, led to the disappearance of federal family law from the legal landscape.

129 In his justification of vincular divorce in the Laws of Divorce, Adame notes that Car-
ranza cited three French but no Mexican authors.
10 Jests de Galindez, El dworcio en el derecho comparado de América, 6 BOLETIN DEL INSTITUTO
DE DERECHO COMPARADO 36 (1949).

B SummEeRs supra note 112 at 312.
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In 1915, pioneered by Plutarco Elias Calles, the state of Sonora (borde-
ring the U.S. state of Arizona) became the first Mexican state to implement
Carranza’s federal decree as part of its civil code.”” The Sonoran reforms
went beyond the federal model by reducing the foreign residency period to
six months. In addition, spouses were only required to attend the first hearing,
allowing the case to continue by means of a power of attorney.

These reforms were followed by those of Yucatan, home of the First Mexi-
can Feminist Congress. In 1916, the state reformed its civil code by classi-
fying mutually-agreed to divorce as an administrative procedure. That same
year, the state of Campeche enacted a law that gave the governor authori-
ty to grant divorces to out-of-state petitioners after only a twenty-four hour
residency period. In 1932, Chihuahua and other states enacted reforms to
amplify the courts’ jurisdiction to resolve local divorce petitions."” The code
granted jurisdiction to Chihuahua courts by means of the parties’ “express
or tacit submission” in writing to a local judge;"** proof of residency was
established through the divorcee’s listing in the municipal registry."”” Soon
thereafter, Chiapas, Coahuila, Morelos, Sinaloa and Tamaulipas enacted si-
milar reforms."*

In 1923, Yucatan enacted a reform that went beyond those of any other sta-
te."”” By reducing the courts’ role and deemphasizing marital misconduct, Sal-
vador Alvarado —the state’s liberal governor— helped transform divorce into
a summary administrative procedure.'” Civil registry officials were authorized
to grant same-day marriage dissolutions'* to spouses who had already agreed
on custody, child support and the division of property."’ Under the state’s law,
even spouses who failed to reach mutual agreement could seek divorce, as ma-
rriages could be effectively terminated by unilateral intent.'*' (Note: although
the courts were authorized to grant separation, substantive issues were still re-

132 See STACY LEE, MEXICO AND THE UNITED STATES 124 (Marshall Cavendish Corporation,
2002).

135 GALINDEZ supra note 131.

134 See MICHELLE BENAVIDES, SMOKELESS FACTORIES: THE DECENTERING OF U.S. LEGAL AND
MorarL Bounparies BY MEXICO’S TRANSNATIONAL Divorce INDUSTRY, 1923—1970 177-203
(Biblio Bazaar, 2011).

195 Jasa supra note 7 at 283.

16 GALINDEZ supra note 131.

7 Decreto de la Ley de divorcio y reformas al Codigo del Registro Civil y al Codigo
Civil del Estado / Gobierno Socialista del Estado de Yucatan [D.L.D.R.C.R.C.C.E] [Decree
of Laws of Divorce and reforms to the Code of the Civil Registry and the Civil Code of the
State/ Socialist Goverment of the State of Yucatan], as amended, Diario Oficial de la Feder-
acion [D.O.], 3 de abril de 1323 (Mex.)

138 14, art. 2.

159 Id., art. 4.

M0 1d., art. 6.

14 Id., art. 7.
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solved through a civil process).'* Issues regarding the division of property and
financial support for spouse and child were decided on the basis of whether
the divorce was unilateral and if malicious conduct was involved.'"

Reforms aimed at expediting the divorce process for foreigners made Yu-
catan a no-fault divorce pioneer and global contender for the foreign divorce
trade market."* Under Felipe Carrillo Puerto’s government, Yucatan abolis-
hed the one-year minimum period imposed on newly-married couples, which
meant that spouses could be officially divorced after only thirty days.'” After
this 30-day period, only one more appearance was required before a civil re-
gistry officer to confirm the spouses’ intent,'* at which point a divorce decree
was issued that same day.'*” This requirement was later modified to permit
long-distance divorce, which was handled by civil registry officers appointed
by the spouses to act on their behalf.

Several Mexican and American newspapers were later enlisted to promote
Yucatan’s new divorce laws. In February 1923, the Yucatan governor circu-
lated a memo to all Mexican consulates in the U.S. to inform Americans of
the types of divorce recognized by the Yucatan government, their cost, and
information regarding the new thirty-day residency period."*® Costs ranged
between 60 and 125 pesos, depending on whether a judge was needed or if
there was an estate.

2. The Undoing of Mexico’s early 20" Century Unilateral Divorce Laws

A major factor behind the downfall of Mexico’s early 20" century unila-
teral divorce laws was their reported link to corruption. In 1934, when the

M2 14, art. 8 & 9.

"3 14, art. 9. The Code provided that each spouse was to recover their property. The
marital partnership was divided between the shares of each spouse and each spouse recovered
their legal capacity to then remarry, but a woman could not marry until 300 days after the tem-
porary separation. If the defendant was the wife, she was entitled to support and lodging from
the date of temporary separation, but it ended with her remarriage, or if she lived dishonestly
or acquired sufficient property of her own. If the defendant was the husband, he was entitled
to support if he could not work and had no money. Girls and children younger than six were
to live with mothers, except when mothers lived dishonestly or remarried. Both spouses were
required to contribute, in proportion to their means, in the support and education of their
children until they ceased to be minors.

" Lindell Bates, The Divorce of Americans, 15 AMERICAN BAR ASSOCIATION JOURNAL, 709
(1929).

5 Robert Cartwright, Yucatan Divorces, 18 AMERICAN BAR ASSOCIATION JOURNAL 307
(1932).

16 g

W

8 Aurora Quijano, Los congresos feministas de Yucatdan en 1916y su influencia en la legislacion local
2y federal, 10 ANUARIO MEXICANO DE HISTORIA DEL DERECHO 184 (1998).
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New York Times reported the Mexican Supreme Court’s decision to overturn
state statutes, it mentioned a local ring that sold false divorce documents.'*
At that time, Roberto Cossio, a well-known Mexican civil law commentator,
published scathing remarks about these early laws:

The way in which some Mexican states exploit the issue of divorce is im-
moral, as they put economic interests over such a socially sensitive matter.
Recently the states of Chihuahua, Morelos, Yucatan and others have jumped
into the fray, all competing to expedite divorce procedures.'”

Mr. Cossio claimed that Mexico’s unilateral divorce laws promoted eco-
nomic development on the basis of immoral behavior and corruption, alle-
ging that states sought profits not only from excessive taxes but also from
the use of fraudulent documents, including phony residence certificates, (and
from publications or the dispersion of publications that resulted in an impor-
tant part of state expenditures covered by income derived from impiety and
corruption).”!

Another factor behind the undoing of Mexico’s early 20" century divorce
laws was U.S. influence on Mexican divorce law. Mexico’s abrupt shift from
separation of bed and board to unilateral divorce was influenced not only by
the Revolution but also by U.S. reforms in family law matters. Geographic
proximity to the U.S., the relatively low cost of legal services and a similar
system of civil law federalism had the effect of absorbing Mexico’s unilateral
divorce laws in the niche market created within the U.S. Problems with Ame-
rican unilateral divorce laws, however, motivated courts to later invalidate
these statutes.'”

In sum, two federal statutes that undergirded the Supreme Court’s rejec-
tion of unilateral divorce on due process grounds were also key factors in the
demise of liberal state divorce laws: (1) jurisdictional expansion of the federal
statute Cwil Code for the Federal District in local matters and for the entire Republic in
Jederal matters, 1928, and (2) the civil law status of foreigners as a result of the
enactment of this new law." Article 1 of the CCDF-MCRMF 1928 included
text stating that the code was to apply “in the Federal District and territories
in local matters, and ‘throughout the Republic in federal matters.” Thus,
the code created a federal-civil sphere, a new federal-civil law sphere and in-
troduced an interpretative supremacy clause.”* The CCDF-MCRMF 1928
immediately became a gauge by which to measure the constitutionality of
state laws, both for locals and foreigners. In effect, the creation of a federal-
civil law sphere gave the federal government its own civil code by which to

M9 14, at 3183.
150" See GALINDEZ supra note 131.

PId, at 36 & 38-39.

192 Jasa supra note 7 at 284.

An element that has changed with the private law autonomy granted to Mexico City.
JAsA supra note 7 at 284-285.
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influence state divorce laws and regulate the civil law status of foreigners.
The CCDF-MCRMEF 1928 also became an important legal tool wielded by
foreigners to overturn state divorce decrees. This disparity between state and
federal civil law resulted in the abrogation of many liberal state divorce statu-
tes on constitutional grounds.

3. Violations of Due Process

When unilateral divorce was first enacted in the 1920°s and 30’s, wide-
spread criticism of “cross-border” divorce made-easy motivated a major
overhaul in unilateral divorce laws.'” For their part, U.S. courts began to in-
validate Mexican divorce decrees because of due process violations or lack of
jurisdiction. The Mexican Supreme Court also began to holding the substan-
tive crux of Carrillo’s unilateral divorce laws, and its transplants, as uncon-
stitutional.”™ In 1929, the Supreme Court finally declared in a non-binding
judgment that Yucatan’s divorce laws were unconstitutional because they vio-
lated due process rights by denying the respondent party an opportunity to
contest the claim by means of submitted evidence or oral testimony. In 1931,
the court overturned divorce laws that were enacted in the state of Morelos
without legislative approval. In 1933, the Court also held Campeche’s divorce
statute to be unconstitutional, as the powers granted to civil registry officials
went against the constitutional division of power.

[The courts also began to scrutinize questions of domicile when courts
disagreed on the matter. In one case involving abandonment, the codes of
civil procedure of both Nuevo Leon and Coahuila granted jurisdiction on
the basis of the abandoned spouse’s domicile. The presiding court designated
the previous husband’s domicile as the defendant’s residence, even when a
husband argued that the matrimonial domicile had changed as a result of
his move to another town. The court, however, found that the wife had not
acquired a new domicile and that the husband’s prior domicile was legally
valid. The resolving court also found that a conjugal domicile could not be

1% Id., at 283-284.

196 Jd., at 284. For example, in one case, the Mexican Supreme Court held that Yucatan di-
vorces granted in the absence of mutual consent and without valid cause infringed due process
requirements set forth in the Mexican constitution.

In another case, the Mexican Supreme Court invalidated divorce when notification was not
properly given to a non-resident in accordance with the laws of the latter’s domicile. See, for
example: Informe 1938, Semanario Judicial de la Federacién, Quinta Epoca, p. 106, [Divorcio por
causa de abandono del hogar, 1938]. This forces the plaintiff to serve the defendant according
to the laws of the matrimonial domicile and not according to the easy requirements of the lex
fori. Notification of divorce by publication was barred in Morelos if the plaintiff’ did not know
the whereabouts of the defendant but had the means to find out.

The Court struck down as unconstitutional statutes that allowed Civil Registry officials to
determine residence, such as those set forth in the laws of Yucatan, Campeche and Chihuahua.
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confirmed by the certificates released by civil servants who did not document
actual proof of domicile. Moreover, marital domicile was not modified by
mere accidental and temporary hospitalization. However, when the cause for
divorce was ill-treatment, the marital domicile was considered valid if it was
the domicile of the defendant.

Despite attempts by states to align divorce law with the federal Consti-
tution, the Supreme Court continued to find unilateral divorce unconstitu-
tional. In response to rulings by the Court in 1929, Yucatan amended its laws
by withdrawing the most important elements of Carrillo’s earlier statutes.
While unilateral divorce was still permitted under the new reforms, it could
no longer be granted without notification of the other partner. Foreigners
were also required to reside in Yucatan for six months (as opposed to thirty
days) before they could solicit divorce. In 1933, the Court declared null and
void any decree obtained through Yucatan’s “sui generis process” (which had
incorporated due process principles) because of its unilateral determination
of rights and obligations. The Court reiterated and expanded on this opinion
in 1934, 1936 and 1944, declaring that the statutes of both Yucatan and Mo-
relos were unconstitutional (and their divorce laws null and void) because the
process did not properly consider notification or counter-arguments made by
the opposing spouse.

4. Trends opposed to Marnage Equality: 1952-1940’s

Among the notable changes to the CCDF-MCRMF 1928 was the influen-
ce of equal rights on the civil code and modifications that favored unmarried
cohabitants. Although the new code did not formally legitimize concubinage
unions, it established criteria by which women involved in these relationships
could be granted inheritance rights."”” For instance, cohabitation required
that a woman show that she had lived in a marriage-like relationship and/
or bore a child from the relationship. Any claim of another concubinage
relationship, however, would automatically nullify her cause of action. The
new code also included criteria to help determine the concubine’s inheritance
rights with respect to the rights of blood relatives. These reforms were im-
portant because they legitimized informal conjugal unions once considered
illicit under colonial law. They also eliminated the requirement that a woman
“prove herself” as morally or sexually competent to be considered a “wife”;
and punishment in case the relationship had not been publicly known. By
granting cohabitant unions semi-civil law status, these reforms: (a) opened the
doors for concubine wives and their offspring to claim inheritance rights; and
(b) paved the way for future judiciary and legislative reforms.

17 Ag article 1602 stated “Tienen derecho a heredar por sucesion legitima: I.-Los descen-
dientes, conyugue, ascendientes, parientes colaterales dentro del cuarto grado, y en ciertos

casos la concubina.”
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Many states refused to recognize concubines’ inheritance rights in the sa-
me way as the CCDF-MCRMF 1928. This opposition led to disparities in
state codes regarding the proper limits of “marriage;” it also led to delays by
Guanajuato, Puebla, Zacatecas, Campeche, Jalisco, Morelos, Sonora and Ta-
maulipas in recognizing the inheritance and support rights of concubines."®
While some states like Jalisco flatly refused to acknowledge the existence of
concubines or continued to grant them second-class legal status, other states

such as Tamaulipas, Veracruz, Hidalgo and Sonora passed codes that were
even more progressive than the CCDF-MCRMF 1928.

VI. DIVERGENCE BETWEEN FEDERAL AND STATE CODES

Unlike the CCDF-MCRMF 1928, the Civil Code of Veracruz required only
three years of cohabitation to qualify as concubinage and recognized both
female and male partners’ inheritance rights. There were also other signifi-
cant disparities: whereas the CCDF-MCRMLI 1928 granted concubines two-
thirds of their offsprings’ inheritance shares, in Veracruz they were granted
full rights. In Yucatan, concubines were granted the same inheritance rights
as those of wives. Although the Civil Code of Hidalgo, similar to the CCDF-
MCRMEF 1928, denied inheritance rights to partners when more than one
concubine was involved, this restriction was relaxed when concubines had gi-
ven birth to a child of the direct inheritor. In the state of Hidalgo, inheritance
rights were granted to all concubines who had borne children.

1. Equality between Married and Cohabitating Partners

Disparities also existed with regard to concubines’ support rights. Unlike
the CCDF-MCRMTF 1928, the civil codes of Tamaulipas and Sonora gran-
ted these rights. The civil codes for Tamaulipas and Sonora went beyond the
CCDF-MCRMF 1928’s provisions by extending equal rights to both female
and male concubines. In Tamaulipas, married and unmarried partners were
treated as equals. Likewise, the civil codes of both Oaxaca and Tamaulipas
placed the burden on the state to provide economic support to minors and in-
valids in case of parental death resulting from a public sector work accident,
even if this involved offspring of concubinage.

Although the CCDF-MCRMI 1928 served as a general model for support
payments and obligations, the 1940 code for Tamaulipas also stipulated how
support payments were to be calculated and paid. Support could not exceed
30% of the supporter’s normal income; and payments were required on a
monthly basis. In 1940, Tamaulipas redefined marriage as a “continuous

158 ANTONIO AGUILAR GUTIERREZ, PANORAMA DE 1A LEGISLACION CiviL EN MExico 40-42
(UNAM, 1960).



76 MEXICAN LAW REVIEW Vol. IX, No. 1

union, cohabitation and sexual relation of a single man and a single woman”,
in effect eliminating the need for a civil ceremony. These changes made it the
only state to equate marriage and cohabitation.

2. Constitutional Limats on Marriage Equality

Despite changes in state codes that favored concubinage unions, in 1944
the Supreme Court issued an important ruling regarding Tamaulipas’ efforts
to equate concubinage and marriage. Although this case was non-binding; it
influenced the types of legal venues available to concubines to enforce their
marriage rights. In essence, the Court declared Tamaulipas’ elimination of
civil proceedings as a prerequisite to marriage was unconstitutional. It held
that while the Constitution provided states with the power to legislate over
the civil status of individuals and regulate how marriages are celebrated and
registered, these rights were limited by Juarez’s 1874 decree, whose provisions
were binding on every state. The principles established by Juarez included:
(1) civil marriage was a monogamous union, and that bigamy and polygamy
were considered punishable crimes (secc. VII); (2) the partners’ voluntary will
to marry was legally binding and an “essential requirement of civil marriage”
(secc. VIII); (3) civil marriage could only be dissolved by the death of one of
the parties, but temporary separation (non-vincular divorce) was permissible
under exceptional circumstances (secc. 1X); (4) civil marriage could not take
effect for individuals who were considered incapable of realizing the aims of
marriage (secc. X); and (5) religious rites were unnecessary, and “blessings”
from religious authorities had no legal effect. According to the Court, legally-
sanctioned marriage required that spouses declare their free intent before
civil authorities. Any state law that granted marriage rights without this re-
quisite was considered unconstitutional.

This 1944 case did more than just reaffirm civil formalities. By framing the
concubinage versus marriage debate within the context of the Reform Laws,
the Court denied marriage rights for concubines in a way that both reinforced
the separation of Church and State and asserted the federal government’s ju-
risdiction over family law. With this case, the Court offered a glimpse of how
it would address any state statute that equated concubinage with marriage;
or any attempt to contravene the basic principles of federal law. By curtailing
the states’ jurisdiction in marriage-related matters, the court also preempted
the use of marriage and concubinage to further individual states’ political
agendas, quashing conservative expectations that religious marriage could
again be considered equal to civil marriage. By placing a limit on concubina-
ge rights in Mexican state civil codes, this case helped assure the second-rate
status of concubines. It also sent a strong message to legislatures that while
states had the power to regulate certain elements of matrimony, full valida-
tion required that they be celebrated pursuant to the Constitution. It also
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implied that any state code that tried to equate marriage with concubinage
would be considered unconstitutional.

VII. CONCLUSION

Limitations on the federal government’s regulatory authority in family law
matters in Mexico still remains in flux. Recent Supreme Court decisions re-
garding the decriminalization of abortion," state protection over the un-
born’s right to life,'™ and same-sex marriage'® indicate a trend towards great-
er respect of state jurisdiction and civil law pluralism (including certain limits
on federal power)."”” The Supreme Court’s recent ruling on Mexico City’s
decriminalization of abortion during the first twelve weeks of pregnancy, for
example, upheld the reforms not on constitutional grounds but on the legal
merits of the city’s criminal code.'” With regard to federalism, the Court
found that Mexico City, like any other state, had ample authority to regulate
criminal matters. In effect, it held that the federal and state governments’
shared competency over health-related matters, thereby giving states wide
discretion to regulate both local and general health issues.'™*

This issue arose again in October 2008 when the state of Sonora passed
a constitutional amendment that protected “life from fecundity to death”.'®
Seventeen states followed suit by enacting nearly identical provisions in their
state constitutions.'® The Supreme Court upheld similar constitutional chal-
lenges in Baja California and San Luis Potosi on the grounds that the division
of powers contained in Articles 73 and 124 of the federal Constitution did
“not grant the federal government exclusivity” regarding protection of the

159 Suprema Corte de Justicia de la Naciéon, Engrose Acciéon de Inconstitucionalidad
146/2007 (Summary of the documents of the Action of Inconstitutionality 146/2007, re-
solved by the Plenary of the Supreme Court of Justice of the Nation, in public session on 24
and 25 of August of 2008) , at 128-152.
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151 Accion de Inconstitucionalidad 2/2010 (Action of Inconstitutionality of 2/2010), Ple-
no de la Suprema Corte de Justicia de la Nacion, Semanario Judicial de la Federacion y su Gaceta,
tomo XXXII, diciembre de 2010, at 911.

162

1d

163 AcCION DE INCONSTITUCIONALIDAD supra note 160.
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165 Francisca Pou, El aborto en México: el debate en la Suprema Corte sobre la normatwa del Distrito
Federal, ANUARIO DE DERECHO HUMANOS, 137 (2009).
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unborn.'””'® This deference to state authority in private and family law mat-
ters has been affirmed with regard to same-sex marriage, when the Court has
repeatedly underscored the need to challenge the centralist doctrine.

In 2010, the Supreme Court upheld the constitutionality of Mexico City’s
same-sex marriage reforms, granting marriage, adoption, inheritance and
other economic and social rights to same-sex partners.'” By doing so, the
Court held that state laws need not be constitutionally “uniform.”"” Accord-
ing to the Court, the Mexican equivalent of the Full Faith and Credit Clause
in Article 121 section I of the Constitution that empowered Federal Congress
to prescribe how legal acts, registries, and judicial orders are to be proven, did
not imply that Federal Congress had “freedom to establish the validity and
the effects of the acts “that article 121 section one refers to.”'”! Contrasting
Mexico’s federalism to that of the United States, the Court stated that this
rule in fact “impedes... Congress... in the name of the Federation, to estab-
lish what it thinks is adequate.”'”” As the Coourt explained, in the Mexican
federal system “states are free and sovereign in all matters relating to their
internal administration, but have a limited independence that is subject to the
Federal Pact (articles 40 and 41).”'" The Court’s main point was that “the
article in question [permitting same-sex marriage| was not unconstituional. ..
[just because] it may have repercussions in other states, as occurs with any
other acts of the Civil Registry.” The Court explains this new approach to
federalism in family law matters by claiming that “it is because of our federal
system that we have substantial normative production, that will not be, nor
are required to be constitutionally uniform... just because one [state] regu-
lates a civil institution in one way does not mean that the rest have to do it in
the identical or similar manner, just like another [state] cannot be limited or
restricted from legislating differently than the others.”'”*

The comparative approach articulated by the Court in this ruling illus-
trates how —despite Mexico’s highly centralized federal system— the states
play a significant role in defining the contours of family law and the state-

157" See Supreme Corte de Justicia de la Nacién, Voto particular que presenta el ministro
José Fernando Franco Gonzalez Salas en relacion a la accion de inconstitucionalidad 11/2009,
resuelta por el Pleno de la Suprema Corte de Justicia de la Nacion, en sesion puablica del miér-
coles 28 de septiembre de 2011, 15-17, (Individual opinion of Justice José Fernando Franco
Gonzalez Salas in regard to a ruling of unconstitutionality 11/2009, resolved by the Plenary
of the Supreme Court of the Nation, in public session on Wednesday, 28th of September of
2011).

"% 1d. at 16-17.

199" AcCION DE INCONSTITUGIONALIDAD supra note 160.
170 14., at 295.
1 Id., at 293.
172
' Id., at 294.
74 Id., at 295.
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federal relationship. Despite their limited powers, states have exerted influ-
ence over family law policy and federal-state relations through issues like con-
cubinage and divorce, which involve the exercise of residual constitutional
powers. Unfortunately, the pervasiveness of the centralist doctrine in Mexico
has helped obscure its complex history, including the diverse roles played by
states in shaping family law, and the diverse laws and policies that arose at the
federal level during the 19" and early 20 centuries regarding concubinage
and divorce. It also highlights the somewhat ambiguous role played by the
federal government in family law matters.

In sum, it is important to challenge centralist assumptions that have, at
times, overwhelmed proper consideration of Mexican civil law. Why? Be-
cause consensus, unity and uniformity do not fully account for how Mexican
civil law actually evolved. Uniformity, for example, has played an oversized
role in many studies that purport to explain changes in family law. This is true,
I think, because comparative legal scholars have historically underplayed dif-
ferences and glazed over important legal and jurisdictional issues that may
explain such differences.'” This article underscores how the use of federalism
to examine the evolution of Mexican family law —and the complex levels of
governance that this implies— can influence both its implementation and
debates regarding much-needed reform.'”® Given the prevalence of federal
notions of law and governance, it is critical for comparative scholars to un-
derstand how these political structures actually work and how interactions
between them have shaped critical legal reform. By taking into account the
overlap of federal and state jurisdiction in matters of family law, compara-
tive scholars are advised not to disregard on-the-ground facts by placing too
much emphasis on “model federations.” Instead, they should be aware of the
complexities of multi-jurisdictional governance and the cumulative effects of
small (yet not insignificant) legal and political changes that have historically
impacted family law and policy.'”’

175 See Patrick Glenn, Aims of Comparative Law in ELGAR ENCYCLOPEDIA OF COMPARATIVE
Law, (Edward Elgar eds., 2006).

176 Reimann, Mathias, The progress and failure of comparative law in the second half of
the twentieth century, 50 AMERICAN JOURNAL OF COMPARATIVE Law 671-700 (2002).

177 SmitH, GRAHAM, FEDERALISM: THE MULTIETHNIC CHALLENGE 1-15, 294-296 (Longman,
1995).
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ABSTRACT. This article explains the main_features of the Clean Energy Obli-
gations Market (‘CEOM’) and the relevance of the brand new Energy Tran-
sition Act (the Act’), both enacted as part of the Mexican Energy Reform
of 2013. The CEOM 1s designed to incentwize the sustainable growth of
renewalable energy capacity by requiring qualified consumers and suppliers to
obtain clean energy certificates that represent electricity produced from renewable
sources (wind, solar; tidal, geothermal, biofuels, elc.). Although similar me-
chanisms have been successfully implemented worldwide, they did not achieve
success overnight. This article briefly analyzes these mechanisms to highlight
certain key aspects that policymakers, in Mexico and elsewhere, should bear in
mind when implementing systems like the CEOM.

Key Worbps: Mexican Energy Reform, Clean Energy, Emissions Trading
Systems.

RESUMEN. El presente documento aborda las principales caracteristicas del
Mercado de Obligaciones de Energias Limpias (el ‘Mercado’), asi como la
injerencia de la nueva Ley de Transicion Energética, como una politica central
de la Reforma Energética de 2013, en México. El Mercado pretende incentivar
el incremento en la capacidad de energias limpias exigiendo a los consumidores
calificaos y suministradores obtener certificados de energias limpias, los cuales
corresponden a electricidad producida a través de fuentes renovables (lales como
Juentes edlicas, solares, mareomotrices, geotérmicas y biwenergéticas). Mecanis-
mos similares han sido implementados de_forma exilosa en diversos paises, sin
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embargo, su éxito ha sido el resultado de un esfuerzo constante. El presente

provee un breve andlisis acerca de los aspectos clave que lanto reguladores como

legisladores, ya sea en México o en otras jurisdicciones, deben procurar para
implementar de forma exitosa sistemas como el Mercado.

PALABRAS CLAVE: Reforma Energélica, Energias Limpuas, Sistemas de Co-
mercio de Emistones.
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The Mexican Energy Reform, enacted in August 2013, is expected to sig-
nificantly expand the nation’s electricity sector, resulting in a greater diversity
of energy sources and more clean electricity. The Electricity Industry Law
CEIL’) and Regulations; the Energy Transition Act (the ‘Act’); and the Guide-
lines for the issuance of Clean Energy Certificates (‘Guidelines’) include pro-
visions developed to regulate the formation of a new Clean Energy Obliga-
tions Market ((CEOM”). This initiative, at least in theory, represents another
step in a gradual but steady switch away from the typical Mexican ‘command
and control” approach to policymaking,

The CEOM has two main objectives: first, to incentivize the use of clean
energy as a means to diversify Mexico’s energy portfolio.! Although it is not
the intent of this article to explain the benefits of energy diversification, it is
worth noting that greater quanitity and diversity of energy sources enable
countries to better withstand adverse events, environmental restrictions and
price volatility.” Second, this new mechanism helps promote sustainability
and slow climate change by increasing the rates paid by major electricity us-
ers in accordance with the Polluter Pays Principle (‘PPP’).?

' As of 2012, renewable energy generation capacity amounted to less than 10% of total

electricity generation. About 60% of this amount was from a single renewable energy: wind.
See Balance Nacional de Energia 2014, http://www.gob.mx/sener/documentos/balance-nacional-de-ener-
gia (last visited Feb. 28, 2015).

2 Ken Costello, Diversity of Generation Technologies: Implications for Decision-Making
and Public Policy, vol. 20, no. 5, The Electricity Journal, (2007), at 11-21.

* Both international agreements ratified by Mexico and national law embrace the Polluter
Pays Principle. Remarkably, the Principle 16 of the United Nations Rio Declaration Relative
to Environment and Development, and Article 15, section IV of the General Law of Ecologi-
cal Balance and Environmental Protection, interpret this principle in two ways: (i) polluters
should bear the cost of their polluting activities; and (ii) environmental protection should be
incentivized.
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According to the EIL,* the only clean energy sources eligible for Clean
Energy Certificates (‘CECs’) are wind, solar, tidal, geothermic, biofuels (in-
cluding alga and compost), methane and waste combustions, carbon cap-
ture storage, hydrogen exploitation (under certain parameters), hydropower,
nuclear’ and combined heat-and-power. Users of low carbon technologies in
certain industrial processes or facilities that involve eco-friendly technology
(i.e., waste, water and atmospheric emissions management and control) are
also entitled to earn CEGs.

I. CEOM FEATURES

What types of entities should acquire CECs?

The new law and regulations require the acquisition of clean energy certif-
icates by: (a) suppliers; (b) qualified users who are active in the electric market;
(c) end users who generate their own power; and (d) users who receive elec-
tricity through an interconnection agreement under the laws in place prior to
the reform.® As with the international standard, one CEC will be awarded for
each “clean” megawatt-hour (MWh) produced.

Who 1is eligible under the new provisions?

— Clean energy power generation plants (i.e., wind farms, solar plants,
hydroelectric or geothermal projects) that begin operations after Au-
gust 11, 2014.

— Clean energy power generation plants owned by CFE that began ope-
rations before August 11, 2014 and that have implemented an expan-
sion project to increase production.

— Clean energy power generation plants whose capacity was not inclu-
ded in an interconnection agreement under the rules in effect prior to
the reform.

In accordance with the new law, Purchasers will be required to obtain
CEGs in proportion to their annual energy consumption; i.e., the number
of CECs needed depends on how much electricity they use. This proportion

* Article 2, § XXIL

5 Although the development of nuclear energy is debatable, it should be noted that Mexico
currently lacks any legislation that promotes this energy source. At this point, there is only one
nuclear plant in the whole country, in Laguna Verde, Veracruz. Major renovation is currently
planned to increase capacity. GCNN Expansion, México analiza sumar dos reactores nucleares en Vera-
cruz, hitp://www.cnnexpansion.com/economia/2015/09/24/mexico-estudia-anadir-dos-nuevos-reactores-
a-central-nuclear (last visited Sep. 25, 2015). Note that the emissions trading systems in jurisdictions
analyzed in this article do not consider nuclear power to be clean energy.

% According to the Act, power stations are facilities and equipment that allow Final Users
to access the electric grid in a particular place.
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(and other parameters) shall be determined on a yearly basis three years prior
to the compliance period. The first compliance period will be 2018; as of April
2015, the Clean Energy Quota was pegged at 5% of total electricity use.

Although it is unclear how much the CEOM, along with other initiatives,
will increase the nation’s production of renewable energy, the Mexican gov-
ernment is determined to reach 35 percent of total electricity generated from
clean sources by 2025.

Pursuant to the Market Rules and Guidelines, CECs will be subject to reg-
istration, purchase and exchange;” and their price will not be fixed by govern-
ment decree but treated as negotiable instruments subject to the laws of supply
and demand. Under the proposed Rules, CEC title holders will be entitled to
sell CECs from different energy