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Abstract: The article analyzes Bruce Ackerman’s lecture at the UNAM Law
Faculty on rebuilding American democracy after Trump. It argues that Don-
ald Trump’s presidency illustrates several dangers Ackerman identified in 7%e
Decline and Fall of the American Republic, including the growing concentration of
presidential power, plebiscitary leadership, politics driven by emotional ap-
peals, and the expansive use of emergency powers. To address these risks, Ack-
erman proposes reforms aimed at restoring checks and balances, including the
creation of a Supreme Executive Tribunal and stronger Senate oversight of the
White House. The article, however, argues that these reforms may be insuffi-
cient in a context of deep political polarization and democratic erosion. It sug-
gests that institutional engineering alone cannot protect democracy. The de-
fense of constitutional government also requires political pluralism, organized
opposition, and a robust public sphere capable of limiting executive power.

Keywords: checks and balances; Donald Trump; presidentialism; Bruce Ack-
erman; democratic erosion.

Resumen: El articulo analiza la conferencia de Bruce Ackerman en la Facul-
tad de Derecho de la UNAM sobre la reconstruccién de la democracia esta-
dounidense después de Trump. Sostiene que la presidencia de Donald Trump
materializa varias de las amenazas que Ackerman habia advertido en 7%e De-
cline and Fall of the American Republic (2010), en particular la concentracion del
poder en el Ejecutivo, el liderazgo plebiscitario, la politica basada en apelacio-
nes emocionales y el uso expansivo de poderes de emergencia. Frente a estos
riesgos, Ackerman propone reformas institucionales para fortalecer los frenos
y contrapesos, entre ellas la creaciéon de un Tribunal Supremo de Control del
Ejecutivo y un mayor control del Senado sobre la Casa Blanca. Sin embargo, el
texto sostiene que estas propuestas pueden resultar insuficientes en un contexto
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de polarizacién politica y erosion democratica. La defensa del constituciona-
lismo también requiere pluralismo politico, oposicién organizada y un espacio
publico robusto.

Palabras clave: frenos y contrapesos; Donald Trump; presidencialismo; Bru-
ce Ackerman; erosién democratica.

I. Introduction

On March 19, 2026, we had the honor of welcoming Bruce Ackerman, one of
the most prominent constitutional theorists of our time, to the Faculty of Law
of the National Autonomous University of Mexico (UNAM). On that occa-
sion, he delivered a keynote lecture entitled “Reconstructing Democracy and
the Rule of Law after Trump”. During his talk, he shared his reflections on the
profound difficulties that the American democracy faces since Donald Trump
came to power. Among these, he highlighted the weakening of the rule of law,
recurring abuses against immigrants and citizens, as well as repeated military
interventions. At the same time, Ackerman outlined a more hopeful perspective
on the future of the political system in Washington, pointing to possible paths
for institutional reconstruction and the recovery of American democracy once
the New York tycoon’s political era has come to an end.

Some of the solutions Bruce Ackerman proposed in his lecture draw on
ideas he had already developed in various works. Six of them come from his
book The Decline and Fall of the American Republic, published seven years before
Donald Trump was elected. Others appear in Deliberation Day, co-authored with
James S. Fishkin, as well as in his essay Anatomy of a Constitutional Coup, published
in the London Review of Books. Considering recent events in American politics,
analysts can read the diagnosis Ackerman formulated as almost prophetic. In
them, he warned that certain institutional transformations of the presidency—
such as the growing personalization of leadership, the intensification of parti-
san polarization, and the expansion of executive power—could open the door
to forms of demagogic leadership and a progressive weakening of the rule of
law. In this sense, his thinking offers not only a critique of contemporary presi-
dentialism but also an early warning about the risks facing democratic institu-
tions, both in the United States and globally.

This note has a dual purpose. First, it examines why President Trump’s
current administration can be understood as a concrete manifestation of the
threats that Bruce Ackerman warned against in relation to the American con-
stitutional tradition. To this end, it analyzes how Trump has strained funda-
mental principles of constitutionalism, including respect for the rule of law, the
balance of powers, and the legal limits on the exercise of presidential authority.
From this perspective, the political phenomenon associated with Trump is in-
terpreted as an expression of the drift toward demagogic and populist forms of
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presidential leadership that Ackerman described, capable of undermining the
institutional foundations of the constitutional republic.

Secondly, this note seeks to assess the relevance of the institutional proposals
put forward by Ackerman to address these risks. As far back as 2010, his analy-
sis anticipated the possibility of a presidency that would become increasingly
concentrated in its exercise of political power and less constrained by traditional
checks and balances. In light of recent events, it is worth asking whether the re-
forms he proposed to strengthen the democratic constitutional system remain
sufficient or whether, on the contrary, the political transformations of the last
decade have outstripped the institutional mechanisms he envisaged to preserve
the balance of the constitutional system.

II. Trump and the Fulfillment of Ackerman’s Prophecy

Ackerman’s central thesis in 7#%e Decline and Fall of the American Republic is that the
main danger to American constitutionalism no longer comes from Congress
or the Supreme Court, but from the presidency itself. According to him, the
original design of the Constitution assumed that the most dangerous branch of
government was the legislative branch, which is why the Founding Fathers es-
tablished various institutional mechanisms to put limits on Congress. However,
the evolution of the American political system profoundly altered that expecta-
tion. As Ackerman argues, “the Founding Fathers’ mistake was guessing which
was our most dangerous branch]...] the most dangerous branch has turned out
to be the presidency”.! Consequently, even before Trump’s arrival, Ackerman
had warned that the US constitutional order faced a structural risk stemming
from the growing concentration of power in the Executive and the possibility
that the presidency might cease to serve the republican tradition and instead
become a vehicle for demagogic leadership and the weakening of the rule of law. In
this sense, the institution of the presidency, which at other times had embod-
ied the notion of popular sovereignty, risked becoming its principal “agent of
destruction”.?

Throughout the book, Ackerman identifies seven threats that are not limited
solely to the concentration of power in the figure of the president. Rather, he
warns that these dynamics can progressively erode the system of checks and
balances, allowing the executive branch to sideline Congress, subordinate the
bureaucracy and the military to its agenda, and even force the Supreme Court
into strategic retreat. These threats are:

1) The election of charismatic presidents with extreme agendas.

I BRUCE ACKERMAN, THE DECLINE AND FALL OF THE AMERICAN REPUBLIC 15 (Harvard Univ.

Press, 2010).
2 Id at4.
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2) The consolidation of politics based on emotional appeal or the ‘politics of
unreason’.

3) Governance through circles of ultra-loyal aides in the White House.

4) The growing politicization of the military apparatus.

5) The expansive use of emergency powers.

6) The invocation of a supposed “mandate of the people” to bypass Congress.

7) The role of the Executive’s lawyers in legally legitimizing the expansion
of presidential power.

Below, I will explain these seven threats and how they have materialized dur-
ing the two Trump administrations.

1. The Election of Charismatic Presidents with Extreme Agendas

One of the issues Ackerman began to worry about was the possibility that a
charismatic outsider could emerge from the primaries with an extreme agenda.
He did not regard this as an isolated risk, but as a structural consequence of
the primary process, growing polarization, and the weakening of traditional
party filters. The problem is not simply that a “strong” president might come
to power, but that such a president might have incentives to govern from the
extremes while claiming a plebiscitary mandate to impose profound changes.
Instead of moderating politics, the system can push political competition to-
ward radicalization.?

Why is this dangerous? It is important to remember that the president is not
just any political figure. Once in the White House, he has institutional, symbolic
and media resources far superior to those of any other political leader. Under
these conditions, if a leader with extreme views comes to power, the presiden-
cy may cease to function as an instrument of constitutional coordination and
become a platform for aggressive, polarizing, and potentially anti-republican
transformation projects. For this reason, Ackerman warns that, due to the dy-
namics of the contemporary political system, it is likely that in the coming de-
cades more presidents will govern “from ideological extremes”.*

Before continuing; it is worth clarifying that Ackerman is not opposed to char-
ismatic leadership per se, as he explains in Revolutionary Constitutions: Charismatic
Leadership and the Rule of Law. His concern is rather directed at charismatic leaders
with extreme agendas that may erode institutional boundaries. Conversely, when
outsiders use their leadership to strengthen democratic institutions and the rule
of law, the constitutional order itself can channel that momentum and emerge
stronger.”

3 Id at9,18-24.

* Id at 23-24.

5 BRUCE ACKERMAN, REVOLUTIONARY CONSTITUTIONS: CHARISMATIC LEADERSHIP AND THE
RULE OF LAW (Harvard Univ. Press, 2019).
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One example is Trump’s election in 2016. He rose as an outsider within the
Republican Party, propelled by the primary system and by a highly polariz-
ing message captured in the slogan “Make America Great Again”. During the
campaign, he appealed directly to voters’ emotions, fears, and strong political
identities. This strategy fits the classic pattern of demagogic leadership, which
mobilizes support through populist appeals rather than through reasoned public
debate. His proposals included deeply divisive measures, such as restricting entry
into the United States from several Muslim-majority countries, building a wall
along the border with Mexico, and radically renegotiating trade agreements.
This agenda helped consolidate a fiercely loyal political base and strengthened a
direct bond between the leader and his followers. That bond is a characteristic
feature of authoritarian-style leadership that can emerge within democratic sys-
tems when politics becomes radicalized and the leader treats the electoral victory
as a plebiscitary mandate to govern from extreme ideological positions.5

2. Politics Based on Emotional Appeal or the ‘Politics of Unreason’

Ackerman argues that the rise of a “politics of unreason” is one of the most
serious threats to contemporary constitutionalism. In his view, presidential com-
munication has changed profoundly. Instead of relying on rational public de-
liberation addressed to the nation as a whole, presidents increasingly depend
on media consultants, opinion polls, and political segmentation techniques to
craft targeted messages for specific audiences. These strategies produce a con-
stant flow of sound bites, simplified narratives, and emotional appeals designed
to mobilize narrow groups of voters. This favors a more plebiscitary and less
deliberative style of leadership. In this context, the president no longer speaks
primarily to the public as a unified political community. Instead, he communi-
cates with fragmented groups through carefully constructed narratives meant
to trigger emotions and strengthen political support. As a result, public debate
becomes increasingly shaped by emotional stimulation and media persuasion
rather than by reasoned argument. Ackerman warns that this transformation is
especially dangerous at a time when professional journalism has lost part of its
capacity to scrutinize political power. For much of the twentieth century, major
newspapers and television networks served as an institutional counterweight by
investigating, verifying, and challenging presidential narratives. However, the
economic and structural weakening of traditional journalism has reduced its
ability to perform this critical role, which opens the door for the White House
to fill the information vacuum with messages strategically designed to shape
public opinion. Under these conditions, Ackerman concludes, demagoguery
risks becoming routine government practice. The combination of plebiscitary
leadership, emotional communication, and weakened media oversight creates a

6

2022).

MATTHEW SHARPE, AUTHORITARIAN NIGHTMARE: TRUMP AND HIS FOLLOWERS (Counter—press,
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political environment in which presidents can mobilize support through direct
appeals to public opinion, even when their initiatives face institutional resistance
or legal challenges.’

During his first term, Trump frequently used social media, particularly Twit-
ter, to communicate directly with the public, often using confrontational and
emotional language. A prime example was his repeated narrative of alleged
widespread electoral fraud in the 2020 election, despite courts and electoral
authorities consistently rejecting these claims. This type of discourse appealed
more to emotions, political identities, and conspiracy theories than to institu-
tional arguments or verifiable evidence. The escalation of this rhetoric contrib-
uted to an event unthinkable in recent American politics: the storming of the
Capitol by Trump supporters on January 6, 2021.8

3. Governing through Circles of Ultra-Loyal Aides

When presidents govern through teams composed of extremely loyal aides,
a dynamic emerges that threatens the functioning of the administrative state.
Bruce Ackerman warns that the contemporary president acts not only through
traditional government agencies, but also through a large White House staff
composed of advisers whose primary loyalty is to the president himself. This
group of “super-loyals” can exert a decisive influence over the federal bureau-
cracy by directly conveying and implementing presidential priorities. Through
executive orders, presidential directives, and centralized oversight mechanisms,
these officials can guide or pressure agencies to adopt policies aligned with the
presidential agenda, even when those policies conflict with the legislative frame-
work established by Congress.

According to Ackerman, the problem is that this dynamic alters the balance
between politics and administration. The growing centralization of power in
the White House shifts the weight of decision-making away from the techni-
cal expertise accumulated within agencies towards a political circle close to the
president. In this context, the civil service ceases to operate primarily as a pro-
fessional apparatus guided by technical and legal criteria. Instead, it functions
as an instrument for implementing the supposed presidential ‘mandate.” The
result is doubly worrying: on the one hand, it weakens the professional autono-
my of the bureaucracy; on the other, it increases the risk that the Executive will
push for aggressive or even illegal interpretations of the law in order to impose
its political agenda, generating what Ackerman describes as episodes of ‘execu-

7 ACKERMAN, supra nole 1, at 39, 125-26.
8 M. Chavez et al., La consistencia de la retérica de Donald Trump en Tuwitter sobre la inmigracién. Tra-
zando un camino para rechazar a los migrantes en los EE. UU., 18 NORTEAMERICA. REVISTA ACADEMICA

DEL CISAN-UNAM 261 (2023).
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tive illegality’ that may end up permeating the ordinary functioning of the state
apparatus.’

During his first term, Donald Trump tended to surround himself with advis-
ers whose main quality was personal loyalty to the president, even when they
lacked a significant track record in public service. Among the most prominent
cases are Stephen Miller, a central figure in the design of particularly restrictive
immigration policies, and Jared Kushner, his son-in-law, who assumed an influ-
ential role within the White House despite having no prior political experience.
At the same time, several officials who expressed disagreements with the presi-
dent were sidelined or replaced by closer associates, including Attorney General
Jeft Sessions, Defense Secretary James Mattis and Chief of Staff John Kelly.
This pattern reinforced the perception of an administration organized around
personal loyalty to the president rather than traditional criteria of administra-
tive experience or bureaucratic professionalism.!?

This pattern helped to cement the perception of an administration orga-
nized around personal loyalty to the leader. Comparative literature on demo-
cratic erosion has noted that this type of dynamic often accompanies processes
of concentration of executive power, in which the political loyalty of aides and
allies takes on decisive weight within the structure of government. In illiberal
democracies, power tends to become centralized through networks of depen-
dency and patronage that enable the leader to secure control of the bureau-
cracy and the state’s main levers. In this way, personal loyalty becomes a key
mechanism for sustaining the ruler’s authority and reducing space for dissent
within political institutions.!!

4. The Politicization of the Military Apparatus

The politicization of the military refers to the relationship between the execu-
tive branch and the armed forces. He devotes an entire chapter to “The Po-
liticized Military’, in which he points out that, in certain scenarios, the high
command could play a political role of its own and even operate as a power
behind the throne. The risk lies in a politicized military ceasing to be merely a
technical instrument of defense and becoming an actor capable of influencing
the power struggle. Under these conditions, a president with extreme ambitions
could find support within the military apparatus, thereby hindering the func-
tioning of other institutional checks and balances. Thus, the problem would no
longer be merely the traditional balance between civilians and the military, or
between the president and Congress, but the possibility of an alliance between

9 ACKERMAN, supra note 1, at 9, 37-38, 124-26.

10" MicHAEL LEwis, THE FIFTH RISK: UNDOING DEMOCRACY 18-25, 46-52 (Penguin UK, 2018).

' StEVEN LEVITSKY & DANIEL Z1BLatT, How DEmMocracies Die 188-89 (Crown, 2018); AN-
DRAS SAJO, RULING BY CHEATING: GOVERNANCE IN ILLIBERAL DEMOCRACY 97-99 (Cambridge Univ.
Press, 2021).
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presidential leadership and coercive military force that would seriously under-
mine the constitutional order. In such a scenario, the republic might maintain
its formal elections, but under the shadow of a far more dangerous politico-
military power.!?

Against the backdrop of the Black Lives Matter protests, Trump sought on sev-
eral occasions to publicly associate the armed forces with his political agenda.
A particularly controversial episode occurred in June 2020, during the nation-
wide demonstrations following the death of George Floyd, when the president
threatened to invoke the Insurrection Act to deploy federal troops in various cit-
ies across the country. That same day, he appeared walking in front of St. John’s
Church in Washington, accompanied by the Secretary of Defense and the Chair-
man of the Joint Chiefs of Staff, after security forces had dispersed protesters in
the area. The incident drew heavy criticism because the president appeared to
be using the military presence for political ends. Subsequently, the Chairman
of the Joint Chiefs of Staff, Mark Milley, publicly acknowledged that he should
not have participated in that event.'3

5. The Expansive Use of Emergency Powers

For Ackerman, the expansive use of emergency powers constitutes a threat be-
cause crises facilitate the transition from ordinary government to exceptional
government. The author explains that the constant clash between the president
and Congress can fuel a narrative of a ‘governance crisis’, which prepares pub-
lic opinion to accept presidential unilateralism as a necessary evil. In this con-
text, presidents tend to legitimize their actions through an increasingly broad
interpretation of emergency powers.

The danger lies in the fact that the logic that supports emergency response
tends to weaken or suspend ordinary institutional checks and balances. Under
the language of urgency, the president can present himself as the only actor
capable of acting swiftly and decisively, which facilitates the normalization of
the exceptional. Ackerman does not deny the existence of real emergencies; his
concern is that this category becomes a constitutional tool for expanding presi-
dential power and relegating Coongress to a secondary role.!*

6. The Appeal to a ‘Mandate of the People’ to Bypass Congress

For Ackerman, the presidential appeal to a supposed ‘mandate of the people’ to
circumvent congress constitutes a structural threat to American constitutional-
ism. Throughout history, the presidency has taken on an increasingly plebiscita-

12 ACKERMAN, supra note 1, at 8-10, 43-50, 64, 67-68, 124-25.
13 David Brooks, Trump amenaza con usar fierza militar para mitigar las protestas, LA JORNADA, June

2, 2020, at 24, https://www,jornada.com.mx/2020/06/02/mundo/024n1mun
4 ACKERMAN, supra note 1, at 145, 174-75.

Mexican Law Review, New Series, vol. XIX, num. 1, July -
Roberto Antonio Cabrera y Rodrigucz, Rebuilding Democracy and the Rule of Law in the United States After Trump: Reflections on Bruce Ackerman
e-ISSN: 1870-0578 | DOI: https://doi.org/10.22201/1i].24485306¢.2026.1.21338

December 2026, ¢21338




ry character. From the time of Thomas Jefferson, and later with the presidencies
of Andrew Jackson and Abraham Lincoln, presidents began to present them-
selves as direct spokespeople for ‘We the People’ and claim a popular mandate
to drive profound transformations of the political order. Over time, this prac-
tice consolidated the idea that the president can claim democratic legitimacy to
act on behalf of the people despite the existence of functioning representative
institutions.

The problem, Ackerman warns, is that this logic disrupts the system of
checks and balances. The president no longer understands himself as an offi-
cial with limited authority within a constitutional system. Instead, he begins to
present himself as the privileged interpreter of the popular will. In this context,
if opinion polls or the broader political mood appear to support his agenda, the
executive branch may claim democratic authorization to ignore, reinterpret,
or bypass statutes enacted by Congress. As a result, branches of government
can no longer resolve their conflicts through institutional deliberation. They
become contests over legitimacy, in which the president tries to prevail over the
legislature by invoking his supposedly direct relationship with the people. For
Ackerman, this turn toward plebiscitary politics creates deep tensions within
the constitutional order. It can lead to a legitimacy crisis, especially when candi-
dates question election results, or politics becomes highly polarized.!?

During his first term, Trump repeatedly insisted that his electoral victory
gave him a direct mandate from the American people to build the wall on the
border with Mexico. When Congress refused to approve the funding requested
for the project, the president maintained that the American people elected him
precisely to fulfill that campaign promise and that, therefore, he had to carry it
out. Trump used this narrative to justify unilateral measures. In 2019, following
a budget deadlock in Congress, Trump declared a national emergency to redi-
rect federal funds toward the construction of the wall, arguing that his respon-
sibility was to fulfill the will of voters expressed in the 2016 election. Observers
and analysts interpreted that episode as an attempt to bypass Congress by ap-
pealing to the democratic legitimacy derived from the presidental election.!®

This narrative tended to portray Congress as an obstacle to the will of the
people, which aligns with Ackerman’s warning about the plebiscitary use of
the electoral mandate to justify presidential decisions and put excessive pres-
sure on representative institutions.

15 Id at 16-17.

16 Trump Declares National Emergency to Build Border Wall, BRENNAN CTR. FOR
Just. (Feb. 15, 2019), https://www.brennancenter.org/our-work/analysis-opinion/
trump-declares-national-emergency-build-border-wall
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7. Executwe Lawyers as Legitimizers of Presidential Power

Ackerman considers that one of the most serious threats to contemporary con-
stitutionalism is that the Executive itself conceals the expansion of presidential
power in an appearance of legality. In his analysis of the phenomenon that he
terms ‘executive constitutionalism’, he explains that legal offices such as the Office
of Legal Counsel at the Department of Justice and the White House Counsel
have acquired the capacity to confer an appearance of constitutional legitima-
cy on highly aggressive presidential decisions. These offices produce and pres-
ent legal opinions as technical and authoritative interpretations of the law. In
practice, however, they often draft them under institutional conditions in which
the president’s political priorities can override independent legal judgment. In
Ackerman’s words, presidents can turn to these institutions precisely to secure a
“constitutional endorsement for the usurpation of presidential power”.!”

The danger is especially serious because these legal opinions operate as a
preemptive shield of legality. Before the Supreme Court can intervene, the pres-
ident can present his decisions to the bureaucracy, the public, and even other
institutional actors as fully consistent with the Constitution. Ackerman warns
that these legal documents can publicly legitimize expansions of presidential
power long before effective judicial review occurs, creating confusion within the
legal community itself and weakening the capacity for institutional response. '8

In these circumstances, when the legal profession appears divided, and the
president mobilizes political support through a combination of charismatic,
media-driven, and legal appeals, even the Supreme Court may be tempted to
avoid a direct institutional confrontation, thereby allowing the Executive to con-
solidate its expansion of power.!?

The interplay of these seven dynamics helps to explain Ackerman’s central
concern. Considered in isolation, each may appear to be a manageable prob-
lem within the constitutional system. However, the real danger arises when they
act in concert and reinforce one another. In such a scenario, the presidency
can accumulate sufficient political, bureaucratic, and military power to sideline
Congress and pressure the Court into a strategic retreat.

The result is a transformation of the institutional balance: the presidency
ceases to function as a constitutional body subject to checks and balances and
becomes the dominant center of the political system instead. From this perspec-
tive, contemporary readers can interpret Donald Trump’s rise to the presiden-
cy as an empirical realization of the scenarios Ackerman anticipated in 2010.
Trump embodied several of the dynamics the author described: a charismatic
outsider emerging from the primary system, a political strategy based on emo-
tional appeals and direct communication with his base, governance through

17" ACKERMAN, supra note 1, at 88-89.
8 Id. at 98-99.
9 Id at 185-86.
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circles of highly loyal aides, the invocation of emergency powers, and the con-
stant appeal to a supposed mandate from the people to justify unilateral deci-
sions bypassing Congressional scrutiny. In this way, his presidency illustrates
how the structural trends identified by Ackerman can converge, leading to a
leadership that significantly strains the system of checks and balances in Ameri-
can constitutionalism.

III. Can Democracy and the Rule of Law
Be Rebuilt in the United States?

Ackerman proposes eight institutional reforms designed to restore constitution-
al balance, strengthen the rule of law against the expansion of executive power
and revitalize democracy. These reforms include: 1) creating a Supreme Ex-
ecutive Tribunal, a specialized judicial body responsible for quickly reviewing
the legality of presidential actions; 2) strengthening the Senate’s oversight of the
White House, especially in the confirmation and supervision of senior officials;
3) reforming the appointment system within the executive branch in order to re-
duce the politicization of public administration and limit the growth of political
appointments; 4) reorganizing the Senate’s procedures to improve its oversight
capacity and prevent institutional deadlock that favors presidential unilateral-
1sm; 5) establishing professional codes of ethics for the armed forces to prevent
their politicization and ensure their subordination to the constitutional order;
6) opening primary elections to the general public, rather than limiting partici-
pation to party members; 7) creating an electoral tribunal; and 8) establishing a
national deliberation day before elections, during which citizens could gather to
discuss the central issues of the campaign in an informed and organized man-
ner before voting. These reforms seek to rebuild a system of checks and balances
capable of limiting tendencies toward presidential unilateralism and protecting
the republican tradition of American constitutionalism. The following section
examines the eight reforms Ackerman proposes:

1. Creating a Supreme Court of Executive Review

Bruce Ackerman’s most innovative institutional proposal is to create a Supreme
Court of Executive Review, an independent body within the executive branch
tasked with reviewing the legal interpretations produced by the president’s law-
yers. It aims to prevent the executive from adopting expansive or extreme in-
terpretations of constitutional doctrine before the Supreme Court has had a
chance to intervene, particularly in areas such as national security or emergency
powers.2Y It would have the following characteristics:

20 Id at 143-44.
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A. Composition and "Term of Office

The tribunal would consist of nine members serving staggered twelve-year
terms, allowing each president to appoint approximately three members dur-
ing their term in office.?!

B. Appointment and Confirmation

Its members would be appointed by the president and confirmed by the Senate.
This process would encourage the selection of legal experts with strong profes-
sional reputations and independent judgment, rather than political operatives
loyal to the administration.??

C. Institutional Nature

The members of the court would act as judges of the executive branch and not
as the president’s lawyers. The body would deliberate and produce majority,
dissenting and concurring opinions, functioning in a manner like a constitu-
tional court that develops legal doctrine over time.?

D. Review of the Executive’s Legal Interpretations

Legal opinions issued by the Office of Legal Counsel or White House lawyers
would be merely provisional in nature, subject to formal review by the tribu-
nal before being established as the official interpretation of constitutional law
within the executive branch.?*

E. Preventive Function Against Abuses of Power

The court’s primary purpose would be to introduce a preventive control mech-
anism, obliging presidential lawyers to defend their interpretations before inde-
pendent judges and thereby reducing the incentive to formulate legal doctrines
that are excessively expansive of presidential power.>>

F. Resolution of Constitutional Conflicts between Branches

The tribunal would function as a specialized institutional forum for resolving
disputes between the President and Congress. In particular, it would allow for

2l 1

2 Id at 144.

2 14

2[4 at 144-45.
25 Id. at 145.
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the review of situations in which the Executive uses signing statements or legal inter-
pretations to modify, reinterpret, or even circumvent the meaning of a law passed
by Congress. In this way, the court would act as a mechanism for prior oversight
within the executive branch itself, responsible for assessing the validity of these
interpretations before they produce significant institutional effects. The aim is to
prevent the president from unilaterally imposing his own reading of the law and
to preserve the constitutional balance between the branches of government.?®

2. Strengthening the Senate’s Oversight of the White House

Ackerman warns that, in the contemporary system, many of the most influ-
ential officials in the federal government are not cabinet secretaries or senior
officials subject to the constitutional procedure of advice and consent, but rath-
er White House advisers who wield great political influence without requiring

Senate confirmation.?’ He therefore proposes:?

* Requiring Senate confirmation for key White House advisers;
* Preventing the president from concentrating power in a group of completely
loyal aides.

In this way, the Senate could regain an effective mechanism for overseeing
the executive branch and help restore the system of checks and balances be-
tween the Executive and Congress.

3. Reforming the Appointment System and the Functioning of the Senate

Ackerman proposes a major institutional pact between the president and the
Senate to address the problems of the current federal appointment system. His
idea 1s to restore the balance between legislative oversight and administrative
efficiency through two measures: 2

* The Senate would regain a more active role in reviewing key executive ap-
pointments, thereby reinforcing its constitutional oversight of senior govern-
ment officials.

* In return, the Senate would ensure faster, more predictable confirmation
procedures, avoiding prolonged partisan deadlocks that paralyze the func-
tioning of government.

This institutional arrangement would seek to maintain the Senate’s political
control without impeding the executive’s ability to govern.

% Jd at 146-47.
27 Id. at 152-55.
28 Id. at 159-60.
2 Id at 158-59.

Mexican Law Review, New Series, vol. XIX, num. 1, July -
Roberto Antonio Cabrera y Rodrigucz, Rebuilding Democracy and the Rule of Law in the United States After Trump: Reflections on Bruce Ackerman
e-ISSN: 1870-0578 | DOI: https://doi.org/10.22201/1i].24485306¢.2026.1.21338

December 2026, ¢21338




4. Creating Codes of Ethics for the Muilitary

To prevent the military from becoming an autonomous political actor, Acker-
man proposes the following institutional reforms:3°

* Establishing standards of military ethics that clearly define the principle of
civilian control and guide the conduct of the officer corps in politically sen-
sitive situations.

* Establish a presidential commission on civil-military relations that brings to-
gether civilian and military leaders to draw up a realistic and enforceable
code of conduct.

* Limiting the political participation of retired officers in key civilian posts by
requiring longer waiting periods before they can hold positions within the
national security apparatus.

These measures aim to reinforce the military’s subordination to civilian au-
thorities and protect the constitutional balance of the political system.

5. Limiting the Concentration of Power in the White House

Ackerman also proposes internal reforms to the presidency to limit the concen-
tration of power within the president’s inner circle. He proposes several institu-
tional measures designed to restore a more institutionalized executive branch
and prevent the presidency from being dominated by a small circle of personal
advisers. His proposed reforms include:3!

* Reducing the informal influence of presidential advisers on decision-making;

» Strengthening the institutional accountability of executive branch officials to
the law and not solely to the president;

* Preventing dynamics of personal loyalty within the White House that en-
courage officials to justify or facilitate potentially illegal decisions;

6. Opening up Primary Elections to the General Public

In The Decline and Fall of the American Republic, Ackerman briefly mentions the
proposal to open up primary elections so that the general public, and not just
party members, can choose their candidates.3?

However, in his recent lecture, he developed this idea more clearly. He ar-
gued that implementing open primaries is essential to reduce the likelihood that
extremist candidates will secure the nomination. He explained that the cur-

30 Jd. at 160-63.
81 Id. at 34-37, 158-59.
32 Id at123.
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rent system excludes independent voters by limiting participation to registered
party members and tends to favor the most radical positions. In response, he
proposed a model in which all potential candidates appear on the same ballot,
accessible to the entire electorate. Allowing independent voters to participate
would help to moderate electoral competition and reduce the risk of nominat-
ing extremists.®3

7. Creating an Electoral Tribunal

During the conference, Ackerman revisited an idea he had first put forward in
2001: the creation of an electoral tribunal in the United States as a response to
the structural crisis in its electoral system. He originally formulated this propos-
al in the wake of the 2000 presidential election (Bush v. Gore). However, recent
events—in particular, Donald Trump’s and his supporters’ refusal to recognize
the 2020 election results and the events of 202 1—have made this proposal par-
ticularly relevant. For Ackerman, the creation of an electoral tribunal would
address three key issues:

First, it would prevent the extreme politicization of elections. In times of
electoral crisis, political actors or non-specialized courts often decide on key
cases, which can lead the electorate to perceive these rulings as partisan. The
2000 case is paradigmatic, as both administrative authorities and the Supreme
Court intervened in a highly controversial manner, undermining the legitimacy
of the democratic process.

Secondly, it would seek to overcome the fragmented design of the US elec-
toral system. As it is decentralized, each state organizes its elections under
different rules, which generates inconsistencies, inequalities, and conflicts, par-
ticularly in close elections. Ackerman considers that this design makes disorder
almost inevitable in critical situations.

Finally, the proposal would aim to protect democracy and the rule of law in
the context of electoral crises. The risk, Ackerman warns, lies not only in possi-
ble technical errors but also in the fact that political maneuvering or improvised
judicial decisions could determine the outcome of a contested election. Those
factors could undermine clear, uniform, and reliable rules.3*

8. Establishing a ‘Day of Deliberation’

Ackerman proposes this reform together with James S. Fishkin. It involves cre-
ating a “Deliberation Day,” a new national holiday held before national elec-
tions. The central aim of the proposal is to turn the period leading up to the

33 BRUCE ACKERMAN, Reconstructing Democracy and the Rule of Law Afler Trump, YOUTUBE (Mar.

19, 2026), https://www.youtube.com/watch?v=pvr_CMebwnA&t=163s (last visited May 19,
2026) (at 28:51-31:37).

3% BRUCE ACKERMAN, Analomy of a Constitutional Coup, 23 LoNDON REV. BoOks 3 (Feb. 8, 2001),
https://wwwlrb.co.uk/the-paper/v23/n03/bruce-ackerman/anatomy-of-a-constitutional-coup

Mexican Law Review, New Series, vol. XIX, num. 1, July - December 2026, ¢21338
Roberto Antonio Cabrera y Rodrigucz, Rebuilding Democracy and the Rule of Law in the United States After Trump: Reflections on Bruce Ackerman
e-ISSN: 1870-0578 | DOI: https://doi.org/10.22201/1i].24485306¢.2026.1.21338



vote into a space for collective reflection, where citizens can discuss the cam-
paign’s main issues in an informed way. The idea is that, two weeks before the
election, citizens would gather in organized spaces, both in small groups and
larger assemblies, to consider different arguments, listen to opposing views,
and form a more reflective judgment before casting their vote.®>

The proposal stems from a critical assessment of how contemporary democ-
racies function. Ackerman and Fishkin argue that most citizens have very low
levels of political knowledge and that many of their opinions are superficial,
unstable, or even non-existent. In this context, elections tend to reflect responses
to simplified messages, propaganda, or fleeting impressions, rather than fully in-
formed decisions on public affairs.36

In response to this problem, the authors argue that citizens do have the ca-
pacity to deliberate rationally, but that current institutions do not provide the
appropriate incentives or spaces for them to do so. Drawing on the experience
of so-called deliberative polls, they show that when people have access to bal-
anced information and time to discuss issues, their opinions become better in-
formed, more consistent, and more in line with their own values. The problem,
therefore, does not lie in the citizens’ inability, but in the institutional design of
democracy.?’

In this sense, ‘Deliberation Day’ seeks to change the conditions under which
the public can form their opinion. If citizens deliberate before voting, this would
force candidates, parties, and the media to address a more attentive, informed,
and demanding electorate. Political competition would cease to focus exclusive-
ly on slogans, superficial polls, or marketing strategies, and shift towards more
substantive arguments and a higher-quality public debate.??

Ultimately, this proposal is an institutional reform designed to revitalize de-
mocracy, not only by increasing voter participation but also by improving the
quality of democratic decision-making, Its goal is to move from a passive citi-
zenry that reacts to fragmented information to an active citizenry that deliber-
ates collectively about public affairs. In this way, democracy would move closer
to the ideal of self-government based on reflection, the exchange of reasoned
arguments, and the formation of a more informed political will.3?

The eight reforms proposed by Ackerman seek to address the same struc-
tural problem: the growing concentration of power in the executive branch
and the weakening of democratic checks and balances. Through institutional
changes in the judicial, legislative, military, and electoral spheres, his proposal
aims to re-establish an effective system of checks and balances that limits presi-
dential unilateralism and strengthens the rule of law.

35 BrUCE ACKERMAN & JAMES FISHKIN, DELIBERATION DAY 3-4 (Yale Univ. Press, 2004).
% Id at5-7.

37 Id at 4-6.
38 14 at 14-15.
3 Id at 15-16.
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IV. Critical analysis of the institutional
reforms proposed by Ackerman

In this section, I will explain why I believe that implementing the institutional
reforms proposed by Ackerman would be very difficult, even in the context of
genuine alternation of power.

1. Polarization as a Threat to the Functioning of Democracy and the Rule of Law

I believe that, broadly speaking, the United States is currently experiencing
a period of political polarization that seems difficult to reverse, as divisions
among citizens have deepened both ideologically and socially. Adam Przewor-
ski explains that polarization occurs when political preferences coalesce into
blocks that are increasingly homogeneous internally and more distant from one
another. When this happens, areas of consensus shrink and political conflict
tends to intensify. In the US, the ideological distance between party supporters
has increased significantly in recent decades, pushing Democrats and Repub-
licans towards positions that are increasingly consistent internally and distant
from one another.*

The growing hostility between citizens who support opposing parties also re-
flects this polarization. A very high proportion of voters express negative views
about the rival party and even perceive it as a threat to the nation. This phe-
nomenon reveals an increasingly confrontational political climate in which citi-
zens and political actors can no longer perceive their adversaries as legitimate
competitors, but as political enemies.*! In this sense, contemporary polarization
consists not merely of differences in political preferences, but of a deeper rift
that hinders the normal functioning of democracy.

Polarization can also affect respect for the rule of law. In part, the func-
tioning of the constitutional order depends on politicians and bureaucrats be-
ing willing to obey the Constitution and abide by the decisions of institutions.
Przeworski warns that a time may come when political actors cease to respect
judicial decisions for electoral reasons. If those in power believe that ignoring
judges carries no political or electoral cost, commitment to the rule of law will
erode. In the extreme, if political actors no longer even fear losing elections, the
regime ceases to function as a democracy.*?

The problem is that intense polarization can lead political actors to stop ac-
cepting institutional rules and even resort to unlawful actions. When conflicts
become very intense and society divides, it becomes increasingly difficult to
reach decisions that are acceptable to the principal political forces. In such a
context, if the losers perceive that the election result imposes intolerable costs

40 Apam PrzEWORSKI, CRISES OF DEMOCRACY 112-14 (Cambridge Univ. Press, 2019).
- Id. at 119-20.
#2 Id at 163-65, 179-80.
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on them, they may cease to accept institutional rules and begin to resist the gov-
ernment through non-institutional or even violent means. Przeworski points out
that, when electoral losers conclude that the government is pursuing policies that
seriously harm their interests or values, they may become willing to oppose the
government by all means, including violent ones’.*3

In situations of deep polarization, the line between what is legal and what is
illegal can become increasingly blurred. Actors and citizens can express politi-
cal conflict through actions that fall outside the institutional framework, such
as blocking roads and bridges, occupying public buildings, conducting lockouts,
engaging in civil disobedience, rioting, and even committing acts of terrorism.
These forms of confrontation erode public order and weaken the conditions
necessary for the stable functioning of democracy.**

Considering the images that the media disseminated following the attempted
storming of the US Capitol on January 6, 2021, it seems clear to what extent
political polarization can erode respect for democratic institutions. Against this
backdrop, a question arises: would it actually be possible to pass a reform lim-
iting presidential power, such as those proposed by Ackerman, in a context of
such deep polarization? Moreover, would Trump’s supporters accept reforms
of this kind without new forms of violence emerging?

2. Institutional Reforms are not Enough to Halt Democratic Erosion

Tom Ginsburg and Aziz Huq argue that the decline of contemporary democra-
cies does not usually occur through abrupt coups d’état, but through a gradual
process of institutional erosion driven by elected officials. This phenomenon
arises when democratically elected governments begin to undermine the rules
of the game from within the constitutional system itself. As the authors ex-
plain, the main threat to today’s democracies is precisely this slow process of
weakening institutional checks and democratic norms, which allows those in
power to concentrate power without formally abandoning the constitutional
framework.*>

Building on this idea, a critique of Ackerman’s proposals can be formulated.
His suggested reforms, such as the creation of a Supreme Court for Executive
Opversight, are based on the premise of a new institutional design of mecha-
nisms that would limit the abuse of presidential power. However, the analysis
by Ginsburg and Huq suggests that institutions alone do not always succeed in
halting democratic erosion when political actors are willing to weaken the sys-
tem’s rules.* In this sense, Ackerman’s proposals may be normatively valuable.

B Id at8.

- Jd at 165-67.

# Towm GINSBURG & Aziz HuQ, HOW TO SAVE A CONSTITUTIONAL DEMOCRACY 43-46 (Univ.
of Chicago Press, 2020).

% 1
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However, they could overestimate the capacity of institutional engineering to
resolve problems that also depend on broader political factors, such as polariza-
tion, party loyalty, or the weakening of democratic norms.

From Nadia Urbinati’s perspective, Ackerman’s proposal falls short because
it addresses the democratic crisis primarily as a problem of institutional de-
sign. For Urbinati, representative democracy is not sustained solely by over-
sight bodies, but by a diarchic structure in which the will and the opinion of the
sovereign are two distinct powers that must remain separate, albeit in constant
communication. In this model, elections, political parties, a free press, and the
public sphere are not secondary elements, but rather conditions that ensure in-
stitutions are not only the seat of legitimate power but also subject to scrutiny
and control.*’

From this perspective, Ackerman’s limitation is that he focuses his response
on new intra-state controls, while relegating to the background the political me-
diations that make effective representative democracy possible. Urbinati argues
that populism seeks precisely to weaken these intermediary bodies—particu-
larly political parties, independent media, and institutionalized mechanisms of
control—replacing them with a more direct relationship between leader and
people.*® Furthermore, he warns that when the political system weakens the
opposition, the separation of powers, and the system of checks and balances,
elections risk becoming a referendum on the leader and favoring the centraliza-
tion of power.* Thus, one could fairly criticize Ackerman by arguing that it is
not enough to refine the mechanisms of state control if the broader conditions
of democracy are left unaddressed. These include party pluralism, an orga-
nized opposition, and a public sphere capable of limiting the personalization
of executive power.”"

It is worth recalling that Ackerman formulated his proposal in 2010. In light
of the recent experience of Trump’s current presidential term, inevitable ques-
tions arise: how effective is it today to speak of institutional engineering as a
mechanism to curb democratic erosion? If the problem lies in the growing per-
sonalization of power, is reforming institutions enough to protect democracy?
Moreover, in a context where parties and the political opposition are weaken-
ing, can a system of checks and balances function effectively? Finally, what role
should political pluralism and the public sphere play in the defense of demo-
cratic constitutionalism?

#7° Nabia URBINATI, ME THE PEOPLE: HOW POPULISM TRANSFORMS DEMOCRACY 7-8 (Harvard
Univ. Press, 2019).

¥ Id at 3-4, 7-8.

4 Napia URBINATI, DEMOCRACY DISFIGURED: OPINION, TRUTH AND THE PEOPLE 2-5, 232 (Har-
vard Univ. Press, 2014).

50 URBINATI, supra note 46, at 154, 168-69.
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V. Conclusion

The recent experience of the United States allows us to view Ackerman not
only as a theorist of constitutionalism but also as an author who anticipated
with remarkable clarity the risks regarding the institution of the presidency at
the present time. The arrival of Donald Trump does not appear as an anomaly
but as the materialization of previously identified structural trends: the concen-
tration of power in the Executive, the drift towards plebiscitary leadership, the
centrality of emotional communication, and the expansive use of exceptional
tools of government. In this sense, his work offers a powerful diagnosis, one that
is mostly confirmed by the facts.

However, close analysis also reveals the limitations of his proposal. The insti-
tutional reforms he proposes are relevant and normatively appealing, but they
face two fundamental obstacles. On the one hand, the current context of deep
polarization would hinder the building of even a minimal consensus for rede-
signing the constitutional system. On the other, there is the more complex phe-
nomenon of democratic erosion, which cannot be explained or resolved solely
through changes in the institutional architecture. When political actors are will-
ing to stretch or even ignore the rules of the game, formal control mechanisms
lose their effectiveness.

As a result, one cannot reduce the reconstruction of democracy and the
rule of law to a simple matter of constitutional engineering, It also requires re-
constructing the political conditions that enable these institutions to function:
strong parties, an organized opposition, independent media, a public sphere
capable of fostering deliberation, and mechanisms that allow societal control
over the exercise of political power. Without these elements, even the best insti-
tutional reforms risk becoming hollow.

Ultimately, the US case shows that the defense of democratic constitution-
alism depends not only on the development of new rules but also on the exis-
tence of a political culture committed to its principles. The central lesson here
is not merely how to limit the exercise of executive power, but how to rebuild a
democratic order that can effectively distribute, control, and subject power to
public scrutiny.
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